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PREFACE 


Although it may ho said that iiitia-ionilw of the Insurance Act of 
1938 are administrative in ecope and intent, the balance of the statute 
contrives to make a considerable incursion into the Indian law of con- 
tract. Prominent among the provisions V'hich illustrate that incursion 
are those of section 46, by which the holder of a policy issued in respect 
of insurance business in British India is permitted to sue in this country, 
notwith.standing anything to the contraiy which the relative policy may 
contain. And it is further enacted that whenever the right thus conferred 
is exerci.sod, questions of law arising in the proceedings are to bo resolved 
in accordance with the law of India, f<»r the time being. In the following 
pages the writer aims at piesmiting in a n^adablo form some statement 
of the law which is thus expressly attracted, vhilo, at the same time, 
indicating the extent to which that law differs from the law of England. 

Like all other commercial undeitakings, the husinesb of insurance 
is protected by the law of contract. In British India the law of contract 
remains to a considerable degree uneodified. It so happens, moreover, 
that the law relating to in.siirance lies largely ouf.side what has been 
enacted by the Indian Contract Act ofl'872. The law merchant, a body 
of personal law in many lespects iieculiar to India, that countiy’s own 
law of property and of snocession, arc among the factors which in varying 
degree have exorcised an authentic influence. Contracts of insurance 
made in India and dc.signed to cover losse.s occasioned by dishonest 
dealings with property, have in the past attracted the English law of 
crime. That represents a condition of things the inconvenience of which 
IS likely now to be felt; and a refoim in the direction of attracting the 
criminal law of India may safely bo envisaged. Novelty, ami an 
increasing efficiency, in methods of transport are eveiy day creating new 
juridical problems which it would bo unwise to disregard. 

By the form in which the study of the relative law is presented in 
the short treatise which follows an effort has been made to be of use to 
the individual student in focussing his attention upon whatever branch 
of insurance business is of special interest to him, witliout, as it is hoped, 
permitting him to lose sight of that jurisprudential background without 
which any picture he forms must inevitably mislead. Obviously, such 
treatment involves some ropotition. The exigencies of space, however, 
have largely curtailed re-statement ; wherefore cross-references to earlier 
chapters have been freely provided. 

While cherishing the wish that the book may be found of aid to those 
many commercial interests, as well foreign as indigenous, which the 
law of the land is framed to subserve even where it seeks to control, 
there is the larger hope of being useful to the Indian student and to the 
Indian practitioner. The author is indeed highly conscious of the many 
difficulties which confront such roader-s in their study of our law. After 
all, that law is the creature of an historical development foreign to them, 
and is cast in an alien language. It is the recognition of the kind of 
obstacle which so often lies in their path that accounts for much of the 
substance as well as for the form of many of the footnotes; and to it is 
to he ascribed the inclusion in Chapter IV of much matter explanatory 
not only of shipping, but of nautical, terms with W'hich but few Indian 
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students can be expected to be familiar. It is hoped in this way to make 
the case-law relating to maritime adventures and to the contracts of 
insurance which siiheerve those adventures more intelligible to the 
average reader. 

References to reported decisions cannot, in a work of the present 
scale, be as full as in text-books of more ample scope and design; but 
what are believed to be the essentuil authorities for the various proposi- 
tions stated have been carefully collected and are, it is thought, up to 
date. The decision of the House of Lords in Wooding v. Monmouthshire 
and South Wales Mutual Indemnity Society, [1939] 4 All E.R. 670, has 
been included in the Table of Cases, but the report appeared too late for 
commentary in Chapter VIII. Much of its importance derives from the 
application made of section 7 of the (English) VVorkmeii’s Compensation 
Act, 1925. The House, however, di.scusswl points of general interest, 
particularly as to the basic conception underlying a contract of insurance. 
In like circumstances the case of Sndiq AH v. Zahida Begatn, [1940] 
10 Comp. Cas. (Ins.) 1, is omitted from the text, but included in the 
Table of Cases. There the Court held an assignment by «’uy of gift of 
pohey-monies, to be realised in future, not to have the effect of making 
the gift itself in fuluro. The a.s8ignment was complete so soon as the 
provisions of the In.surancc Act, 1038, h.ad been complied with. The 
Court further held the words ‘‘any law or custom" in section 38 (7) 
to be wide enough to include the Mahomcslan law. 

The list of those to whom the WTiterV thank-s ar(% due is a long one. 
At its head must stand the name of Mr. A. K. Bhattacharjoe. From 
his suggestion touching a joint commontary on the Insurance Act, 1938, 
there finally emerged the iilea of writing a short treatise ojt the larger 
theme. Ho gave much practical help in shaping the material which now 
forms part of Chapters IX, X and XI, and he gathered together numerous 
references to the Indian case-law. His efforts in the collection of socli 
data were, later on, supplemented by the industry of Mr. Niranjan 
Banorjee. Mr. Jyoti Prakash Mittcr cheerfully undertook whatever was 
asked of him : ta.sks wliich often involved him in the tedium of proof- 
reading. In the preparation of the Table of Cases Mr. Jodh Singh Toragi 
has been of the greate-st assistance, and Mr. E. B. H. Lord has given 
systematic help in correcting the proofs. 

It is a pleasure to r(x;ord the oourtesitw extendtHl to the author by 
.several correspondents from whom information had been sought, and in 
this connection to express his thanks to the respective Secretaries of 
the Madras Marine Insurance Association and the Burmah Chantbt^r of 
Commerce; to the Ins{>octor General of Police, Punjab, the Commissioner 
of Police, Madras, and to the Chief Officer of the Bombay Fire Brigade. 
To the Triton Insurance Co., Ltd., the North British and Mercantile 
Insurance Co., Ltd., the Phoenix Assurants) Co., Ltd., and the Ocean 
Accident and Guarantee Corporation Limited, he is under obligations 
which he gladly acknowledges. From E. F. Monzios, Esqr., F. Carl 
Seager, Esqr., and Stanley Bullock, Esqr., he has receive<l ungrudging 
assistanc-e including appreciative criticism and a number of suggestions 
valuable for the commercial experience which informed them. These 
public acknowledgments of aid would be incomplete without a reference 
to the good nature of A. P. Herbert, Esqr., M.P., the Senior Burgess for 
the University of Oxford, who has permitted a quotation from one of the 
most delightful of his Misleading Cases. 
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Whether what emerges from the pages that follow is to prove worth 
the labour that went to the writing of them is a question impossible for 
their author to answer. He can but say with a certain writer of olden 
time “nec satis scio, nec, si sciam, dicere ausim”. 


N. BARWELL. 


Tbmplb Chambbbs, 
Caixjutta. 
nth February, 1940. 
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CHAPTER I 


INTRODUCTORY 

The Notion of Insurance — Orijfins — Indirect and Direct Insurance — 
Marine Insurance in London — Other Risks — The rise of Lloyd’s — an 
Early Policy respecting a Voyage from India — The Modern Policy — 
Principles borrowed from Marine Insurance — Progress of Insurance in 
other directions — e.g. Risks incidental to Railway travelling — Employers’ 
liability — Dependence of Life Insurance business on statistical data — 
(irowth of public confidence— New methods of transport — War and 
Civil Disturbance — Beginnings of Insurance in Indiii — Indigenous Under- 
takings — Contrasts — The changing scene — Some comparisons — ^The 
horizon — Recent Indian legislation. 


The notion of Insurance, .is that word is now-a-days used among 
commercial people, was introduced into India but little more than a 
century ago. It is of European origin. But, though commercial traflSc 
between the Mediterranean peoples of Europe and the westernmost 
races of India is traceable more than a thousand years ago, it remained 
for the English to bring it to these shores in the early part of the 19th 
century. 

To “ensure”, “insure”, or “assure oneself of”, something, imports 
the idea of “making safe”. Men of commerce today are thinking along 
the same lines when they speak of “security”. It is not surprising, 
therefore, to find, as history tells us is the ease, that insurance develop^ 
out of money-lending, For nowhere in man’s trafficking does he show 
himself more anxious to achieve at least a sense of security than when 
he is minded to put out his money at interest. 

Origins. — The history of commerce is very largely the history of 
maritime enterprise, and thus it is that so much of it is bound up with 
the history of the great harbours or ports of the world ; for, as the name 
“port” itself sufficiently evidences, these are the “gates'” through which 
international trade ebbs and flows. If Athens had not been a port as 
well as a city-state the cultural development not only of the rest of 
Europe but of much that is now styled Asia might well have followed 
very different lines, and might as well have been retarded by many 
centuries. To estimate what the modem world owes to the “Hellenes” 
— a nicer word, surely, than “Greeks” — is a task that may never be 
finished. It is sufficient for our modest purposes to point out that not 
the least of the contributions which that gifted people made towards 
the commercial development of Europe was in the direction of maritime 
enterprise, supported as that was by a courageous recognition of the 
power and importance of credit. That sensitive society which gave to 
Athenian life so many of its special graces was acutely conscious of the 
difference between mere usury and the sound and judicious lending of 
money. Then, as now, he who did no more than meet the borrower for 
4li| own gain even if that were to spell the other’s ruin, was everywhere 
an dbjed; of hatred and contempt ; while the monied man who by the 
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form and manner in which he forested his wealth stimulated trade and 
industry and made possible many a commercial venture which otherwise 
might never have b^n undertaken, found himself regarded not only as 
a worthy citizen but as a member of a recognized and honourable pro- 
fession. In a word, he was a Banker, a Tpaneiirrjs 

The wisdom of Athens in her prime is well exemplified in her 
treatment of the foreigner within her gates. Whilst fully conscious of 
the inner origin of her omi culture, and aware that none but herself 
could safely nurture the fruit of her womb, she w'lvs not afraid of the 
talented alien. On the contrary, the numerous oj)jx>rtunitics for ama.ssing 
wealth which were left open to him in return fc)r his labour, exhibit the 
Athenian people as ken'iily alive to lii.s value, and as r*'alizing that if it is 
to make full use of him, the State must itself use him wtH. By the 
5th century before Chri.st the pursuit of tliis policy liad brought into 
being a permanent .settlement of foreigners wlio, free to make money ns 
they would vipon Athenian soil, tended more and more to sjiend it there. 
Such a settler, to whom the name fieroiKos* had been given, might 
enter into every trade and calling. In time these fon'ign settlers were 
able to extend their interests to banking and to shi])ping. And nowliere 
did they show thein.selves more .siieeessful than in their use of capital 
to finance maritime enterprise. In this manlier they Ix-eame a com- 
munity, bound together less by original racial ties than by close financial 
intere.st.s. They were seen to lx* in a nourishing condition so early as 
the 5th centur\-. By that time also a recognizable system of commercial 
law had been built u[) in Greece ; one of its more important feature.s 
being an insistence ujKiti the written contract. A nnmtx-r of what we 
should now call “pleadings”. — in those days s|H)ken, — have .survived ; and 
from them mat' be obtained a remarkably clear view of Greek indu.strial 
and commercial life. In the sueeetxling century iu Greece commercial 
caases had attained .s|X“eial recognition and a machinery designed to 
provide for their exix*ditioas disjxwal : the ndc lx*ing that Judgment 
should l^e pronounced within one month of what we should today call 
the Statement of Claim or Plaint. 

Indirect Insurance. — In the records of such litigation and in 
other sources of information, we meet with numerous references to a 
cla.ss of commercial transitetion which has some of the charaiiteristics of 
banking and .some whi<h, tixlay, are assmiated with the business of 
insurance. For example, a merchant shijtjxT de.sirttus of financing his 
enterprise borrows moiiej’ at inlt-rest upon the security of both hull and 
cargo. By the terms of the bond he is di.schnrge<l from all liability for 
the debt should the shi[) be lo.st ; but. if .she arrive at the end of the voyage 
for which the loan has been taken, the principal sum together with 
interest at the agreed rate become immediately due and payable. 

Transactions of such a nature were of everyday opeurrem* as 
Athenian overseas trade advaneesl. In theory, the creditor was con- 
sidered to niD more risk than his debtor, because, ujmrt from genuine 
perils of the sea, fraudulent devires were numerous and often proved 
incapable of exposure. In eonscqiicnee, the. rate of interest was high. 
Upon a voyage, palpably of only a few thiys’ duration, 1UJ% was not 


1 Pronounce It mooiu, literally, one who sits at a table. Compart' 

t^ English woni Banker, deriving front the late Latin word banciu meaning, in 
this connection, a “ sholf 

* Pronounce metoiko», meaning “ one who takes his home with him,” and «" 
** settlee ” (in the modem sense) in a land other than the land of his birth. 
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unusual. To cover a short voyage, including a return by the same route, 
30% was commonly paid, even in times of peace. 

The significance of such transactions for us toflay is that they 
establish the earliest of a type of commercial investment in which the 
concept of insurance had a place ; and further that in them we descry, if 
not the origin, at any rate the earliest form of the Bottomry, or Respon- 
dentia. Bond. 

These early Greek transactions, however, are in reality in the nature 
of indirect insiu’ance. And many a long day was to pass before the 
direct insurance of maritirfie risks became a common feature of com- 
mercial life even among the more enterprising of the -sea-faring peoples 
of Europe. 

Beginnings of Direct Insurance. — ^The immediate successor.'^ of 
Greek civilization proved less inten'sterl in, l)ecause less dependent 
geographically upon sea-power, as such. Rome moved deliberately 
across krra firma in preference to the great waters. And so it was the 
miirilime interests of more Northern races which ultimately diselo.sed the 
need of direct imsurance against the perils of the sea. Thu.s we find 
such insurance a ]jrominent feature of the, commercial activities associated 
with the Ix)W Countries in the 14tli century. Thereafter we find marine 
in.suranee as subject of an onlinance in Barcelona .somewhere about the 
fir.st (piarter of the 15th ccntuiy. Some writers consider that direct 
as well a.s indirect insurance was in use in Italy somewhat earlier. There 
is an ordinance published in Florence in the first quarter of the next 
century and the topic of insurance finds a place in the maritime laws of 
Louis XIV of France. 

Marine Insurance in London. — But by then, the city and port of 
London had alre,atl\' iK'comc a recognized centre where such risks could 
Ite covered. Indeed so numerous h<id Income disputes there, arising out 
of contracts of insurance against maritime risks, that in the 43rd year of 
the reign of ElizalK-th wc find a Statute pa.s.sed havdng for its object the 
(■real ion of a .s])ecial tribunal for disposing of them. In addressing 
Giiccn Elizabetli’s first Parliament, .Sir Nicholas Bacon is seen to use a 
figure already “ undcrst.anded of thejjeople ” when ho puts the question ; 
“ Doth not a wise merchant in every adventure of danger give part 
to have the rest assured ? ” 

Other risks. — The 17th century in England .saw the beginnings of a 
recognizable, system of fire insuramx', to which the terrible domestic 
disasters inflicted by tlie Great Fire of London in the middle of that 
century lind given an immediate imjH'tus. 

During the same period commercial insurance of many kinds gradually 
but steadily developed. Life insurance, however, really dates from 
the next century, it.s speedier development being for a groat many years 
rotardecl, — as it is in some measure retarded in India today — by lack of 
reliable statistical data without which the actuary cannot safely function. 
It was not till 1713 that the Ara Conjectandi of Bernoulli had appeared. 
Thus, the oft-quoted instance of the suit upon a policy of insurance 
granted upon the life of one William Gibbons in which some 16 different 
underwriters had joined in 1583, marks but an experiment in that kind of 
insurance : of which, indeed, there wore to be but few other examples 
in England for more than a hundred years. 

Until the 16th century was far advanced the business of insurance 
was almost entirely confined to the private individual. The private 
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insurer, like the private banker, specialist, •whose success was entirely 

dependent upon his personal skill and the extent of his private fortune. 
Each of such persona ■was in competition ■with the rest. Thus, as has 
been well said, the insured person in those days “ lacked the benefit of 
large aggregations of capital to make his contract safe ; while the insurer, 
■who took but one or a few risks, was ■without the security of large averages 
and might be crushed by an exceptional loss 

The rise of Lloyd’s. — In the domain of marine insurance in London, 
which to a large extent set both the pattern as well ns the pace of com- 
mercial insurance generally, the beginning of some mutual co-oiieration 
on the part of insurers (already styling themselves “underwriters” from 
the position of their signature on the relative document) had distinctly 
emerged bj' the dawn of the 17th century. The risks attending a mari- 
time enterprise were shared between the persons who thus “ subscribed ” 
their names on the contract, but to the extent only of the amount 
specifically assumed by each individual insurer. The liability was thus 
not joint, but strictly several. The fact that during the last years of 
the 17th century, gentlemen so engaged, and holding thomselve.s out as 
professional insurers, were hahihtis of Master Edward Lloyd’s Coffee 
House in the City of London, and that the worth}' proprietor thereof 
was also content to allow commercial and sea-faring gentlemen doing 
business with them to transact that business over the rt'froshroent table, 
gave to the market itself the name of Lloyd’s. But the proprietor, 
whose name was thus to be handed down to posterity, had long been dead 
before his original customers’ successors had made any attempt to 
incorporate themselves, or even to a.ssume a common responsibility in 
matters of insurance. 

Although with the early underwriters associated ■with the name of 
Lloyd’s, the business of marine insurance was not only their constant, 
but their principal, commercial interest, they were not aver.se from 
entertaining other kinds of risk. Many of such so-calletl insurances 
were little if at all distinguishable from mere wagers ; and as it happens 
there was nothing in which the underwriters of those days thus speculated 
in, — outside of course marine, insurance — which was destined to have 
any effect upon the course of commercial history. 

An Early Policy respecting a Voyage from India. — It will 
be a matter of interest, perhaps to our Indian readers that the earliest 
kno^wn policy in English (dated 155.5) is expressed as on the good ship 
Sancta Crux “ from any port of the isles of Indoa of Calicut unto 
Lixbome ”. This policy is remarkably brief ; the obligation of the single 
underwriter being thus set forth ; — “ We ■will that this insurance shall 
be so strong and good as the most ample writing of assurans which is 
used to be maid in the strete of London or in the burse of Andwerp or 
in any other form that shoulde have more force ”. In truth the utility 
of the London form of contract was even then so generally realized 
that the Antwerp policies usually contained a provision that they should 
in all things be the same as policies made in Lombard Street ■within the 
city of London. Similarly, Italian policies — as witness two made during 
the same period upon a ship named as the “ Santa Maria ” — expressly 
refer to the usage and custom of ” Questa slrada Lombarda di L&ndra ” 
as the standard.* 


^ The word " policy ” is commonly derived from the Italian *' Folizza ” which in 
turn descends, it is said, from a late Latin word meeming on *' account ” or 
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In this manner some of the difficulties which in after years developed, 
the discussion of which belongs to the special subject of the conflict of 
Laws, were for the time being and in large measure avoided. 

The next landmark perhaps is a policy dated 1613 covering a cargo 
upon the good ship “ Tiger ” on a voyage from London to “ Zanto, Petrasse 
and Saphalonia ' ’ . The statement of the perils insured against is remark- 
ably close to the form which has come down to us as having been 
adopted by Lloyds in 1779 and which was expressly included in the Sea 
Insurance Stamp Act of 1795. From this form has descended practically 
every British and American marine policy in use today. 

The Modern Policy of Marine Insurance. — “ Policies of marine 
insurance ” writes Sir Frederick Pollock “ are to this day made in a form 
which on the face of it is clumsy, imperfect and obscure. But the 
effect of every clause and almost every word has been settled by a series 
of decisions, and the common form really implies a whole body of Judicial 
rules originating ” — here citing Brett, L.J., as he then was, in Lohre 
V. Aitchison, [1878J 3 Q.B.D. 558, 562 — “ either in decisions of the courts 
upon the construction of or on the mode of applj'ing the policy, or 
in customs proved before the courts so clearly or so often as to have 
been long recognized by the courts without further proof. Since those 
decisions and the recognition of thi>se customs, merchants and under- 
writers have for many years continued to enter into policies in the 
same form. According to ordinary principle, then, the later policies 
must be held to have been entered into upon the basis of those decisions 
and customs. If so, the rules determined by those decisions and customs 
are part of the contract ”. 

Many have Imen the attempts since then to simplify the form of 
policy so long associatc<l with Lloyd’s, or at any rate in some measure to 
remove from it the obscurity resulting from archaic phraseology by the 
interpolation of more modem busine.ss expressions. None have been 
altogether succc.ssful. 

Principles borrowed from Marine Insurance. — .\s we have 
already seen, the earliest form in which insurance took .shape was in 
policies covering perils of the sea. Not unnaturally the principles it 
developed continu(>d in many instances to govern other kinds of 
insurance as the same came gradually into being. Indeed, even today, 
when for the solution of a problem arising in another class of case, no 
other i)rinciplcs are available, one may safely borrow from the law of 
marine insurance. (Sec the observations of Roche, J. in Williams v. 
Baltic Insurance Association of London, Ltd.. [1924] 2 K.B. 282.) 

Inasmuch as it was the English who brought modem in.surance to 
the shores of India, its development upon the continent of Europe will 
have for the Indians less historical interest as lacking an historical 
connection with this country. 

Progress in other directions. — The 17th century in England saw 
the development of insurance along two distinct lines of progress. In 
rivalry with the private in.surer there grew up mutual aid societies of 
which the Friendly Society was the first to gain prominence. The latter 
was an organization founded in 1684 for the purpose of providing 


“ inomuraniluiu book ". This word is jmlyplychiis : itself little more than a trans- 
literation of the Greek word iroAiiirTiscos — (pronounce ■* polupiukos ^meaning 
“ with many folds ”. The word is used by Homer os on epithet descriptive of 
Mount Olympus ; as one might say “ many creased " Olympus). 
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insurance for its own members Its funds consisted of their entranoe- 
feos and a cash deposit frbm each, repayable when the particular 
membership for any reason determined. 

Tile statistical data then available as to the destruction of house* 
property by fire led to the c*inclusion that 1 in 200 houses was so 
fle-stroyed every lo years. All the Sooiol\’‘s ealculation.s were basetl on 
this assumption. It became so popular, anil was considered so useful and 
reliable, that it appeared to it.s members to be worthwhile opposing 
Letters Patent which, two years later, an institution styling it.sclf " The 
Fire Office at the backside of the Royal Exchange" was attempting to 
get. But the subsequent litigation between these two rivals is of no 
more than domestic interest today. 

Within the first decade of the .succeeding century many insurance 
organizations had sprung into being. The Sun F'ire Office dates from 
1706, till* Fnioii Fire Office from 1714 and the Westminster from 1717. 
By tin's date, both personal and real property of all kinds had become 
insurable against fire ; and in the principal provincial centres these early 
undertakings .soon gained as much en-dit a.s they had won in the city and 
suburbs of London. In 1720 Parliament approveil the grant of charters 
to the Royal E.xehange an<l the London Assurance Company. In their 
inception these corporations confined their operations to marine insur- 
ance ; hut little more than a year later were permitted to entertain fire 
in.surance busine.ss a.s well. 

Risks incidental to Railway travelling. — During the lOth 
century a great number of other risks lo which man anti bis many 
activities are susceptible passed into the category of practical business. 
Accidents to railway travellers were among the first to be so accepted. 
Indeed, so popular and cou'wquently so profitable did insurance against 
accidents of thi.s kind become, that policie.9 in the form of tickets 
purchasable at Railway booking offices were common before the eml of 
the century. .Similar contractual obligations could be made by the 
simple expedient of filling up a form which might be found printed in 
more than one type of diary purchasable at most brtok-spllers and from 
railway bofjk-stall.s. 

Employers’ liability. — During the late seventies of hist century 
the celebrated Employers’ Liability Act was pas.sed. The importance of 
seeking some form of cover for the risks thus imposed upon employers of 
labour was iraniediatelv ficrceived, and almost a.s immediately provhlefl 
for by the flf>ating of the Employers’ Liability Assiiranec Corporation 
of London in iMXn. 

Life Insurance and Statistical data. — Mention has already been 
made of the relatively late appearance of what is now-n-days stylMl — 
rather misleadingly — '■ Life Insurance ”. In fact, the oV)jppt of tran.sae- 
tions falling within the categorj' of things so deserilicd insure neither a 
man's life nor his dwitli ; nor do they partake of th<i nature of an in- 
demnity to him ; for he dfws not sunive to use the fruits of his premia. 
It is thus more correct to say that something is •* assmwl ’’ rat her than 
insured ’’ and that the .something thtia made more " eertain ’’ or " sjvfe ’’ 
is the payment of a particular sura of money, cither to the mwunyrs 
nominee or to his estate at his death. 

As .ilre.sdy point<*d out, the development of this clasa of business 
wa.s hindered by the lack of any reliable data upon which actuarial calcula- 
tion could 1 k! bused. The reader was reminded that the Ar/i Conjfclandi 
of Bernoulli had made its first appearance in 1713. A little later dc 
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Parcieux, a French mathematician, had arrived at certain conclusions 
which he hsd arranged in tabular form and included in his Essai sur 
Ips prohabilites de la duree de la me humaine which subsequent students 
have continued to regard as exhibiting a remarkable approximation to 
modem results. Much about the same time had appeared in Fngland 
the Cainbfidge 'Tahles. Rather earlier, one ,John Gaunt, a London 
tradesman, had published a table wherein he claimed to exhibit “ one 
hundred quick conceptioiiH ; how many die within 6 years ; how many 
tlie next decade, and, so for e\ery decade till 76 

But a nial beginning had been made so far back a.s 1693 by no less 
a person tlian Edmund Halley, tlie celebrated a.stronomer, the friend 
and associate of Isaac Newton. In the, year named Halley had finished 
and presented to the Roval .Society a pajX'r having for its subject “the 
<legrees of mortality i>( mankind ”, and had largely relied for his statistical 
(lata upon certain rcunarkable figures discovered in the Municipal archives 
of Breslau in Germany where some 6,260 births and 5,900 deaths had 
t)ecn recorded over a jieriod of 5 years. From these and certain other 
stati.stics, Halley compiled a Table of Mortality in a novel form, and 
one which has remained hubstantially unaltered till the present day. 

Growth of public confidence. — As reliable statistical dala became 
more general and more accessible to the student of commercial affairs, 
It became every day easier to persuade the public at large of the immense 
advantages in every walk of life which insurance along sound lines could 
offer. When the public realized that the offers which the insurance 
world was thus making as covering so many and such diverse risks, were 
not lMise<l upon a mere gamble with Fate, but upon a recognizable theory 
of probabilities, susjucion was displaced by confidence and a general 
eagcnies-s was exhibited to take advantage of every system which 
insurance companies were advertising. Professional men, for example, 
found it for the first time po.ssible to protect them.selves against serious 
loss of earnings as a result of illne.ss. 

New methods of Transport. — The suppl.rnting of relatively slow- 
moving horse-drawn, by mechanical, transport, not only in the towns, 
but for long <listanees over the old turnpike roads — roads which had for 
nearly a century been themselves supplanted for through traffic by the 
great Railway undertakings — Inul intrcKluced a new form of risk against 
which if wius imjxrative that travellers should provide. Such rhsks, by 
the first decade of the 20th century, had enormously multiplied and 
prominent among them was the high im idence of claims by third parties. 

To the present day student of Ei’onomics few modern movements 
can seem more surprising than the rajiiility with which insurance 
compinic-s arc .seen to have adjusted them.selves to all these new-found 
neetls of the travelling public. 

Thre«> further tyjies of ri.sk wore to be brought most prominently 
liefoR' the nKwlem world during the .sucewding 21) year--. 

Travelling by air over land and ocean at rcl.itivcly great altitudes, 
and at hitherto undreamt of s|XTds, pas.sed swiftly from ° 

mero adventum to that of ordinary everyday exixuicncc. VVitli i t e 
accumulation of neees.sarv st.iti.sticnl data was able quite easi y o "eep 
[wce. And it is no more' difficult in civilized countries today to insure 
against the risks attendant ujmui travel by air than it is agains - ose 
incidental to any other means of tran.siMirt. 

War and Civil Disturbance.— Within the same period the modern 
world was introduced to the delilierate destruction of every onn o 
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tangible property by so-called acts of war, and upon a scale wholly 
unparalleled in previous histoi^'^, 

The measure of mere brute force thus let loose was not appreciated 
at the time nor for many years afterwards. Yet few are the countries 
which, since the Russian Revolution, have not been brought face to 
face with the dangers to life and property which civil disturbances on 
any scale can now-a-days create. 

The passing from a state of peace to one of war may be brought 
home to any nation within a few minutes by the aerial bombardment of 
its open towns and by the rapid asphyxiation of many thousands of 
their civilian inhabitants. 

Yet, in countries where modem measures of protection against 
these events have been undertaken and made generally known to the 
public, the degree of ri.sk can in largo measure be foreseen and estimated. 
And here, once more, modem insurance is seen to hav'c come forwanl 
to help in maintaining the national crwlit, realizing that .such credit, 
whether at home or abroad, is intimately and fundamentally dependent 
upon national courage and national foresight. 

Beginnings of Insurance in India. — Having thus attempted to 
trace, though in no more than in the broadest outline, the progress of 
conunercial and private insurance in the British Isles, we turn to that 
part of the history of British insurance which concerns the great peninsula 
of India, where, as we shall see, the value of insurance was early per- 
ceived by the more progressive elements among the indigenous population, 
and where insurance, in the modem sense, has now come plainly into 
its own as a permanent factor in the economic life of the people. 

As in England so in India, mutual aid a.s.«ociations and those formtsl 
to ama-ss and to operate Provident Funds appeared fairly early and still 
survive as rivals of the more purely commercial types of enterpri.se. So. 
too, the private insurer or mere partnership firm has been obliged to 
give way before the joint stock company. 

Of the early pioneers from overseas the following claim precedence 
on the basis of seniority among the non-Indian undertakings still in 
active business today. 

The pride of place in this list must be given to the Sttn Insurance 
which was founderl in 1710. Its Indian head-office is still in Calcutta 
the former capital of British India. Two other Insurance undertakings 
date from 1720, The London Asmrawt and the Royal Exchange Ataurance. 
We then have in order of their foundation overseas the Phoenix (1782) ; 
Norwich Union Fire Insurance Society (1797) ; North British and 
Mercantile Insurance Co. (1800) ; The Noricich Union Life Insurance 
Society and the Atlas Assurance Co. (1808) ; The Halifax Fire Insurance 
Co., constituted in Canada (1809) ; The Fire Association of Philadelphia 
U.S.A. (1820); The Guardian Assurance Co. (1821); The Yorkshire 
Insurance Co. and Alliance Assurance Co. (1824) ; the Standard Life 
Assurance Co. (I82.’>) ; L'Union Fire Accident and General Insurance Co., 
of Paris (1828) ; Assicurazioni Generali (General Insurance Co.) of Trieste 
and Venice (1831) ; The British American Assurance Co., constituted in 
Canada (1833); The Union Insurance Society of CarUon constituted in 
Hongkong, China (1835) ; The Liverpool and London and Qloire Insurance 
Co. (1836) ; The Westchester Fire Insurance Co., U.S.A. (1837) ; and the 
Riunione Adrialica di Sicurta of Trieste (1838). 

Of the foregoing insurance undertakings, all of them at least a 
handred years and some of them more than two hundred years old. 
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only a very few began business in India before the dawn of the present 
century. The first of them to appear was the Standard in 1846. The 
North BrilUh and Mercantile was the next on the scene (in 1864), A 
year later, The Royal commenced business in India. That very ancient 
undertaking, the Phoenix, was not seen in India before 1870. In spite of 
the pioneer work of the North British and Mercantile, the Scottish Union 
and National did not venture hero till 1881 . The Royal Exchange delayed 
its arrival till 1892. In 1895 the first of the colonial Insurance organiza- 
tions appeared, namely the Sun Life of Canada. 


Indigenous Insurance Undertakings.— Meanwhile, however, 
insurance in India had come into existence independently. The Madras 
Equitable was established as far back as 1829. Lamentably it went into 
liquidation in 1921 thus just failing to complete its centenary. From 
the very start indigenous insurance enterprise followed the two distinct 
channels of which mention has already been made ; that is to say, the 
Mutual Associations once early established continued to maintain their 
popularity, while commercial insurance was gradually Ijeing built up in 
competition with the forcign-controlled interest. The following list 
gives the date of establishment of Indian-controlled undertakings which 
arc still in business today and which came into existence before the end 
of the 19th century : — 


1847. Christian Mutual Insurance Co., Lahore. (Life). 

1849. Tinnevelly DioccMn Council Widows’ Fund, Madras, Palamcota. 
(Life). 

185(1. Triton Insurance Co., CalcttUa. (Fire, Marine and Accident). 
1871. Bombay Mutual Life Assurance Society, Bombay. (Life). 

1874. Oriental (fovemwent Security Life Assurance Co., Bombay. (Life). 

1883. Indian Ordnance Mutual Assurance Fund, Kirkee. (Life). 

1884. Indian Christian Provident Fund. Madras. (Life). 

1885. Associacao Ooana de Mutuo Auxilio, Bombay. (Life). 

1888. B.B. «fc C.I. Railway Zoroasirian Association (Death Benefit Fund), 
Bombay. (Life). 

1888. Mangalore Roman Catholic Provident Fund, Mangalore. (Life). 

1889. Bombay Zoroastrian Mutual Death Benefit Fund, Bombay. (Life). 
1891. GvAcai Zoroastrian Mutual Death Benefit Fund. Nanyura Sural. 


(Life). 

1891. The Hindu Mutual Life Assurance, Calailta. (Life) 

1892. Indian Assurance Co., Karachi. (Life). 

1893. The Punjab Mutual Hindu Family Relief Fund, Lahore. (Life). 

1894. Sind Hindu Provident Funds Society. Hyderabad. Srnd. (Life and 


Marriage). , ^ , 

1896. The Bharat Insurance Co., Lahore. (Life and Fidelity Guarantee). 

1897. The Empire of India Life Assurance Co., Bombay. (Lite and 
Fidelity Guarantee). 

1899. The Mutual Help Association, Simla. (Life). 

Contrasts.— Of the insurance companies and societies enumerated 
above, only the Tritem held itself ou( as a Marine Insurer. a ysing 
the above Table of 191 h century Indian undertakings, we fand that bite 
Insurance is holding the predominant place. In fact only o"® 

(the Triton, again) offered to insure against fire as weU as marine 

™^in rather strong contrast to the above condition 0^ 
development of business undertaken by non-Indian msora 
during the same and the succeeding century' in India. 
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Steady development in several fi^ds marked the history of i^e 
foUovnng undertakings durntg the period named : The AUaa, Onordian, 
Liverpool attd London and (Hobe InsuroTtce Co., Marine Insurance Co., 
North British, JVom'icA, Phoenix, Royal Exchange, Royal Insurance, 
SoMish Union, Standard Marine. State Assurance, Sun Insurance and the 
Yorkshire Insurance. 

In the business of marine insurance during all this time in India, 
CalcAitta figures as the focal point with the head offices of one Indian 
and 13 non-Indian marine insurers. At Bomliay ware the head offiws 
for India of The Standard and The Yorkshire. Madras and Karachi 
appear much later. The non-Indian interests trading in India during 
the centurj' under review are found tran.saeting considerable business 
in fire and accident also. As to life assuranco. competition with Indian 
interests .seems certainly to have been felt during the last quarter of the 
19th century. But. in any case, the foreign insiiranc-e companies tended 
in this cla8.s of business to act with extreme caution. Nor is such caution 
unnatural in the eireumstance.s, when it is rememberwl how difficult it 
was to obtain reliable data as to average oxpeetancy of life among the 
various Indian people, and the large seetion.s of the population which 
were relatively inaccessible either for agency purposes or for inspection 
after claims made. 

An even greater change has come over insurance business in India 
daring the present century and business, whether indigenous or foreign, 
has startlingly increased. 

By 19M no fewer than 3S3 insurance companies and societies were 
doing regular business in India, of whom 231 werts Indian and 152 non- 
Indian. The origin of the non-Indian concerns may l)e thus cbv.ssifiod : 
69 were constituted in the United Kingdom and 29 in other British 
Dependencies. Of the remaining non-Indian companies 16 were con- 
stituted in U.S.A. : 9 in Japan ; 7 in Holland or its dependency of Java ; 
6 in Switserland ; 5 in Germany ; 3 in France and 1 in Austria. Of those 
constituted in the United Kingdom the doyen, as mentioned above, is 
the Sun. The earliest Canadian insurance comiMny The British America 
Assurance, has also been referred to. Of those eonstituted in Australasia 
(which includes New Zealand) the seniormast is the National Muluat 
Life Association of Australasia foiind*>d in 1869, whoso head office in 
India is at Bombay. Of the 3 companies eonstituted in the Straits 
Settlements now trading here the oldest is the Great Eastern Life Assurance 
Co., founded in 1908 with its head office for India in Calcutta. Bombay 
houses the head office in India of the African Guarantee and Indemnity 
Company established in 1911. Mention has alresuly been made of the 
more-than-s-century old Hartford Fire Insurance Company whieh is the 
seniormost of the eoncems constituted in U.S.A, Its head office for India 
is in Calcutta. The eldest of the Japanese companies doing V)usino88 
here is the Tokyo Marine and Fire Insurance which was founded in 1879. 
Its Indian head office is in Calcutta. The seniormost Dutch-e<mtrolled 
insurance company trading in India is the Batavia Sea and Fire Insurance, 
with its bead office for India in CJalcutta. The Swiss have hero two com- 
panies dating from 1851, namely the Baloise Fire Insurance and the 
Swiss National Insurance. Both have their Indian headquarters at 
Bombay. Germany’s oldest Insuran<« Company in India is the National 
General Insurance founded in 1845. Germany is the only foreign country 
which has placed the headquarters of an insurance concern at Delhi, 
the new capital of India. Reference is of course made to the Allianz 
vnd Stuttgarter, founded in 1889. 
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The oldest French company in India (L’Union) has already been 
mentioned. Its headquarters is in Bombay. Both the Italian insurance 
companies now trading in India are centenarians and both have been 
referred to already. The “ General Inmrance ” has its headquarters in 
Calcutta, the other Italian concern in Bombay. Austria’s one insurance 
t^oinpany doing business out here is the Danube General Inmrance Company 
founded in 1867. Its head office for India is in Bombay. 


The Changing Scene. — Turning to purely Indian-controlled 
business, wo find equally remarkable changes. While it is true that of 
the 231 Indian concerns doing bu.sines.s in 193.5, 201 are doing Life 
biisinoHs, no less than 15 comjMinics according to the available statistics 
are offering insunuKS* against marine risks. Of the port towns, Bombay 
now heads the list as furnishing the headquarters of nine of such under- 
takings ; Calcutta comes second wit h five. Madras has still but one Marine 
Insurance Company. Immediately after the great war, namely in 1919, 
five such companies were e.stablished in Bombay. The remaining four are 
of quite recent (trigin, having Iteen established between the years 1928 and 
19,35. 

For some years past the Oovemment of India has been i.ssuing a 
special publication known as the Indian Insurance Year Book, as also 
occasional supplements to it. lieeently the well-known commercial 
Calcutta Weekly “ Capital ” publLshed some three articles on the topic of 
Insurance in India, containing, amongst other things, a number of useful 
summaries of figures extracted from the Indian Insurance Year Books 
of 1930-1935. The authors of thi-s present treatise gratefully acknowledge 
their indebtedness to the above-mentioned publications. 

It will be noticed at once that the preponderating business 
continues to be in the nature of Life Assurance in all its forms, in which 
has to 1)6 included endowment policies and the provision of annuities. 
A study of the stnti.stical publications to which we have referred brings 
certain circumstances into high relief; the first and most obvious of which 
is the relatively large number of concerns offering facilities of the last- 
named nature which are the creations of yesterday. 


Some Financial Comparisons.— The author of the articles which 
appeared in '• Capital ” in 1937 compared the published figures of new 
Life Insurance business effected in India by Indian concerns between 
1929 and 1935. Such new business in 1929 had shown an mcrease over 
those of 1928, but there, was a falling off the next year. The 
however, was regaine<l in 1931, when the value of the new po icies o ec 
stood at R.S. 17,75, 59,tKK) whereafter it .steadily rose year by year till it 
stood at K.s.32,.55,3t).(KM) in 1935— a rise of about 80%. 

Of the la.st -named total something over a ‘Tore _ 

effectetl outside India. The primarv’ significance of these figimj 
firstly that the utility of Life Assurance has gamed a real hold 
public mind, -and this is further Imme out by the the no 

Indian Companies l.uve also Ikmm. doing more ^ftt^ess-and sec y^ 
that Indian society has come more and more o p 
Indian-ex)ntrollod insurance eorapantes This in 

that whereas the sums assured with the no - . 

1929 were Rs.l2,22,14,(X)0 ; the corresponding ^^nmnTnv 

Rh. 11,62,20,00(1. To compare ^ 

figured, ine must deduct j,olieies effect^ 

to IheM .how .h, W»,, p.bU.^ 

life-insurance propositions. Deducting tnese 
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figures of Indian companies, we find the value of the policies effected in 
India in 1929 to have amotmt^ to R8.16,39,17,000. By 1935, this 
figure had reached Rs.31, 31,40,009. 

To determine how far so much public trust in Indian companies is 
well placed is no part of our ta.sk. Many Indian insurance companies 
are undoubtedly well-managed and shareholders axe everyday evincing a 
keener and more intelligent interest in the affairs of companies they have 
invested in. There continues, however, to be evidence that many 
concerns have started operations with too little ready capital ; a state of 
things which the most recent legislation, as we shall see hereafter, has 
been at pains to prevent in future. Upon this topic the student will 
find much interesting information esj)ecially concerning the ratios of 
paid-up to subscribed and nominal capital from pages 91 to 96 of the 
Supplement to the Insurance Year Book of 1935. The figures there 
exhibited are for the decade 1926 to 1935. From those pages the dividends 
paid over the same peritxl may also be extracted. 

Turning to modem figures relating to insurance other than Life 
Assurance and Marriage busineases, we find that between 1928 and 
1934 the volume of business has varied between 2^ and 3 crores counting 
Indian and non-Indian concerns together. The total of such business 
in 1928 was Rs.2,54,7C,0<X». In 1934 it was 2,47,21,000. The peak 
year in that peric^ was 1929, when the total rose to Rs.2, 98,95, 000. 
The division of .such business between Indian and non-Indian companies 
over that period varied. In 1928 it was a« 11 ’37% to 88-63% ; in 1934 
it was 21-92% to 78-08% for Fire Instirance business. Itt Marine 
Insurance, Indian companies in 1928 had 19-82% to the non-Indians 
80-18%. In 1934 the corresponding figures are 16-67% to 83-33%. The 
remaining figures are lumped together, namely for accident and 
Misoellaneou-s Insurance including Workmen’s Compensation, Motor 
Vehicles, and Fidelity Guarantoe.s. The divi.sion in Ibis large mis- 
cellaneous class Iwtween Indian and non-Indian concerns hardly varied 
during the same period. In 1928 Indian companies enjoyed 25-24% to 
the non-Indian companies 74-76%. In 1934, the corresponding figures 
were 25-21 and 74-79% ; India’s Ijcst year being in 1932 when her per- 
centage was 26-13% to her rival’s 73-87%. 

The horizon. — While it is no part of our plan to forecast how or at 
what speed Indian insurance will develop, no study of the law relating to 
insurance in India could profitably proewd upon any other assumption 
than that insurance business of all kinds will inevitably increase. 
Accordingly, certain general reflections may ))crhap.s be permitted us. 

It would seem reasonable to .suppose that without a merchant marine 
built and owne<l in India, no sensational expansion of Indian marine 
insurance is likely. On the other hand, the creation of a ship-building 
industry in the near future is no unlikely and certainly no impossible 
event. It may well be that the creation of a modem oil-propcllod fishing 
fleet (which the Japanese have found not only so profitable in their 
homewaters, hut which for commercial and perhaps for other reasons as 
well, they have found it possible to maintain in very distant seas) may 
make an early appearance as a cf>nfribution to a more modem outlook 
npon Indian commerce. Whilst it might seem at first sight that the con- 
sumption of fi.sh is confined to the coastal, and particularly to the deltaic 
areas of Nortb-Elasiem India, there is every sign that a substantial 
proportion of the younger generation of Indians, particalarly of the mewe 
educated classes of Northern India, are no longer limiting themselves to 
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an exolnaively vegetarian diet. If the Indian peoples are to become meat* 
eat^ on any large scale, it will only be at the expense of a vegetation 
which should it be devoured at ground level to an extent commensurate 
with any large demand for sheep and goats, could only end in imperilling 
the safety of immense tracts of arable land for reasons which American 
farmers have shown themselves too late in realizing. Fish do not thus 
compete with man’s necessities ; and it needs but the provision of a 
sufficiency of cold storage and cheap transport to make fish marketing 
in the interior not an idle dream but, in a commercial sense, a reality. 
The coast line of a large part of India is well adapted for trawling, the 
opportunities for canning fish, either afloat (as the Japanese now do when 
operating in more or less foreign waters) or iishore, stares any one in the 
face who will but regard the map of North-Eastern India with the eye of 
a modem Industrialist. The bye-products of such an industry are valu- 
able oils and almost equally valuable manures. Nor should it be over- 
looked that the units of such fleets are convertible at short notice into 
mine-layers and mine-sweepers, and, as such, have played and will con- 
tinue to play a most important role in the defence of a nation’s harbours 
and of its coast line. The recently discovered mineral oil in Assam 
renders the fuelling of such ships a matter of ease. Every one of them 
could be built in India and manned by Indian crews. No doubt, for some 
little time to come, it may be necessary to import the internal com- 
bustion engines required. 

While the establishment of such a new industry would naturally 
afford a stimulus to many others, some of which are in little more than 
an embryonic stage, nowhere will the repercussions be speedier or more 
intensely felt than in the Insurance world, whose sustained assistance 
would be essential to success. 

There are, as certainly, other directions in which insurance as an 
aid to the economic improvement of the masses has a great future in 
this country. 

Much of the ancient history of India is written in terms of Plague, 
Pestilence and Famine ; of man’s helplessness in face of those prodigious 
forces of nature which manifest themselves not only in the apparently 
irresistible movements of mighty rivers but by the inestimable com- 
petition of insect life on a scale not to be met with in the more temperate 
zones. 

One must suppose, then, that a natural development of Indian 
Insurance might well lie in mitigating the economic effect upon human 
affairs of these competitive forces. The necessary data upon which to 
base reliable calculations (in some, at anj' rate, of the directions in- 
dicated) are certainly, if slowly', accumulating. And with a more intelli- 
gent grasp of the principles upon which such calculations are made, the 
part which scientific insurance can play in the direct reduction of poverty 
will become widely recognized amongst all classes of Indian Society. 

Recent Indian Legislation. — Just prior to the Great European 
War of 1914-18 some attempt was made by domestic legislation in 
India to deal with the control of insurance undertakings. In England 
the statutes of 1870-72 relating to companies engaged in the busine^f 
insurance had been repealed by the Insurance Companies Art of 19W. 
Three years later the Indian Life Assurance Companies Art (VI of 1912) 
was passed following in large measure the model of the tot-named 
English statute. Earlier in the same year the Provident Insurance 
Societies Act (V of 1912) had become law. Sixteen years later was 
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passed the Indian Insurance Societies Act (XX of 1928). That Act 
effected certain amendments intAct VT of 1912 but was more largely 
concerned in providing machinery “ for the collection of ststistiosi 
information as to classes of insurance busine-ss other than life insurance, 
carried on in India by external Companies 

“ In 1935 the (^vemment of India decided to prooeeil with the 
reform of Insurance Law without waiting for the enactment of further 
legislation in England — which legislation had been expected ever 
since the Committee presided over by Mr. A. C. Clauson, K.C., had 
reported in 1927. 

Accordingly the (^ivernuient of India placed Mr. Su.sil C. Sen. 
M.Sc., B.L., an attorney of the High Court at Calcutta, upon special 
duty to report ujK>n the revision of the law relating to insurance business 
in British India and to make reeommenflations for its reform. Mr. Sen 
furnished the Department of Industry and Commerce with his Report 
and recommendations in Xoveiubcr of 193.5 ; and thereafter the drafting 
of an appropriate bill went forward apace. By the end of 1937 the bill 
had passed teth Hou.si's of tlie Central Legislature and having been there- 
after retunietl to the Asst-rably with eertaiii amendments finallj' became 
law in the early jmrt of the present year. In it.s progress through the 
central legi.slatures of tlie country the bill had been piloted by Sir 
Nripendra Xath .Sircar (a former Aih'ocatc-Cenernl of Ihuigal, and then, 
the Law Metaher of the iktventmettt of Iitdia}. Perhapg it would not 
have Iwen easy to find two professional gentlemen better qualifieil by 
learning and practical ex|K.Tience for the resp>etive task.s thu.s allotted 
them. Whatever anwndiucnts subsequent event.s may indicaU- as desir- 
able, the debt owed to theis- two Bengalee lawyers by all tin- commercial 
interests affected by tins legislation must surely become jiart of the 
history of modern India. 

The seofie of the intended legislation has l)e<m thus cxpres.scd in the 
Statement of Objects and R<-a.sons which accompaiiiisl tlie original draft 
of the Bill. 

“• It jirovidcs inter aha for the following matters. It inereases the 
supervision exercised over all wneerns transacting iiMurance businins of 
whatever kind in Briti.sh India, whether these are indigenous concerns, 
or external companies repr<»entcd in India by hraru'hes or agencies, 
and treats agents acting for Lloyds' underwriters on liie same basis as 
such branches or agencies. Begistration formerly unnecessary exciept for 
Provident In.surance .Societies i.s projawwi for general application, and 
the principle of exacting deposits, hitherto applies] only (o indigenous 
companies tran-saeting life insuranee busine.s.s, has been similarly extended. 
The amount of the deisjsit has Ins-n increased with the olijeet of more 
effectively discouraging the formation of com[)ttnio.s inadequately fmatioeil, 
and where the business of life insurani'e is to Ih- eairicd on, a minimum 
net sum of Rs..50.(Xt<l i.s required as working capital. Provision is made 
for full disclosure of the information required to ensure sr>und principles 
of finance and management. Powers to enforce punetuni submission of 
returns and to ensure their accuracy, and ailditional powers of inspection 
of insurance companies are taken. External companies aro roqnired to 
keep in their principal offices in British India the accounts and other 
documents by which their returns conoeniing their business in India can 
be ebedeed. Certain restrictions are iro]sis(^ on the investment of the 


* Act, 1038 (IV of 1U3S). Statemsnt of Objoois and Reasons. 
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funds of insuranoe companies, and external concerns are required to 
keep a portion of their assets invested in Indian Government securities. 
The exiting provisions of the law relating to winding up of insurance 
companies, and to the amalgamation and transfer of insurance business 
have been enlarged. Provisions have been inserted to regulate the 
assignment and transfer of policies of life insurance and the making of 
nominations. Power is given to companies to pay into court moneys 
due under a policy where there is difficulty in securing a proper discharge. 
It is proposed to prohibit the employment of Managing Agents in future, 
and to bring existing Managing Agencies to an early end. In order to 
secure fair treatment for Indian Insurance companies operating in 
foreign countries, power is taken to subject the nationals of a foreign 
country to any restrictions that are imposed in that country on Indian 
insuranc-e concerns operating there. Certain proposals are put forward 
aimed at checking the practice of rebating and the payment of excessive 
commission. These include provision for the licensing of insurance 
agents. The administration of the Act will be carried out through the 
Superintendent of Insurance, who will normaUj' be the Government 
Actuary. To him also is assigned the supervision of Provident Insurance 
Societies. 

The provisions relating to Provident Insurance Societies subject 
these to much more effective supervision than has hitherto been exercised. 
The name adopted by any such society will indicate its status. Business 
on the (livhling principle is prohibited so that .societies dependent on this 
class of business will disappear. A minimum initial working capital is 
req»nre<l, and the principle of deposits is applied. The rules of a society 
will disclose fuller information of the working of the society. All schemes 
of insurance oiXTuted by a society arc to be subjected to actuarial examina- 
tion 80 that unsound schemes may be eliminated, and periodical actuarial 
investigation must be made into the financial condition of the society. 
Projrer books of account must be maintained, and the accounts must be 
audited. Sc{)aratc classes of busine.ss must be brought separately to 
account, and a separate fund must Ik- maintained in connection with a 
{Nirticular group of coutiugciicies. A.ssets are further protected by a 
provision n*(iuiriiig the investment in trust secririties of a certain jier- 
centage of the total assets. Incrca.scd powers of inspection and inquiry 
arc taken. Other features of this Part are the application to {wlicies 
issued by Provident Societies of the provisions governing transfer and 
assignment of life insurance jKilicics and nominations. Liquidation 
jirotedure, formerly govenusl by rules made by the I^ocal Government, 
is now to be provided for in the Act itself.” 

It will thus be obscired that the Act is primarily an administrative 
measure, and that, with very few exceptions, the sub-stantive as well as 
the adjectival law governing contracts of in.surance and their enforcement 
in British India is left practically untouched. 
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THE CONTRACT OF INSURANCE IN RELATION 
TO THE GENERAL LAW 

The Indian Insurance Act 1938 not a code — Previous Acts roi)ealed — 
Liabilities of an insurer, being a company, unaffected — Registered Trade 
Unions excluded from operation — Insurance Law a special branch of 
the general law of contract — The Act of 1938 and the lex fori — The Indian 
Contract Act not a code — How far affected by equitable doctrines — 
vberrima fidee — Nature of a contract under the Act summarised — Parties 
and their competency — Capacity distinguislied from Power or Authority 
— Corporations aggregate or sole — Infants — Lunatics — Women — Section 
20 of the Indian Succession Act — Sections 5 and 6 of the (Indian) Married 
Women’s Property Act — Disqualification by a Court of Wards — Lawful 
object and la^ul consideration — Unlawful objects and unlawful consider- 
ation illustrated — Wagering — The Consensus ad idem — Coercion — Undue 
influence — Mistake — ^Misrepresentation — Warranties and conditions 
generally — Fraud — Questioning of Life Policies under Act of 1938— 
Effect of a policy of assurance upon the measure of damages in a suit 
under the Fatal Accidents Act — Sources and principles of Insurance Law 
in India. 


The Act of 1938, of which mention was made in the last Chapter, 
ia expressed as a “ Consolidating and Amending Act and is shortly 
intituled “ The Indian Insurance Act, 1938 It does not purport to 
be a code. By section 123 it repeals the Provident Insurance Societies 
Act (V of 1912), the Indian Life Assurance Companies Act (VI of 1912), 
and the Indian Insurance Companies Act (XX of 1928). It does not 
apply to any trade union registered under the Indian Trade Union 
Act (X of 1926); while section 117 provides that the liability of an 
insurer, being a company, to comply with the provisions of the Indian 
CompMues Act, 1913, in matters not otherwise specifically provided for, 
shall remain unaffected. 

buuraiice Law part of the General Law of Contract.— The law 
of insurance is a special branch of the general law of contract. Thus, 
an arrangement between two or more persons which in its essence amounts 
to an insurance is a contract. Evwy %uch contract, therefore, save to 
the extent provided by any special legislation is to read in the tight 
of the genend law of the land. This is the more in^rtant to remnmher 
firstly, because, as already observed, the Indian iMuranee Act, 1938, 
does not purport to be a complete code of insurance law, and secondly, 
because section 46 of that Act expressly confers upon the holder of a policy 
of insurance issued by an insurer in respect of insurance business trans- 
acted in British India after the oommencement of the Act “ the right, 
aotwithgtaadiag aaything to the contrary contained in the poUey or 
in any ogipement relating thereto " : — (1) to receive payment in British 
India of th? sum second ; (2) to sue for relief in this oountiy. .^d 
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it is forther provided by the terms of the same section that if in the course 
of such litigation in British India any question of law should arise in 
connection wth the policy, it shall be determined according to the law 
then in force in that country. In the language of lawyers the effect of 
those provisions is to lay down that in any judicial proceeding so 
instituted the contract shall be construed according to the lex fori. 

The Indian Contract Act.— The general law of contiact in India 
has itself been the subject of special enactment. In so saying reference is 
made to the Indian Contract Act (IX of 1872) whose preamble refers to 
the expediency of defining and amending “ certain parts of the law 
relating to contracts ”. This Act, too, then, does not profess to provide 
a complete code. No doubt, *’ the Act, so far as it goes, is exhaustive 
and imperative”. (Mohori Bil>ee v. Dhurmodas Ghoshe, [1903] L.R. 30 
I. A. 114, 125; 30 Cal. 539, 548.) But it has been said that there is 
nothing to show that the legislature intended to deal exhaustively with 
any particular chapter or subdivision of the law relating to contracts. 
(Irrawaddy Flotilla Co. v. Bugtmndas, [1891] 18 I. A. 121 ; 18 Cal. 620, 
628, 629 cited also in 56 I.A. st p. 178.) 

Although the framers of the Indian Contract x\ct in the seventies of 
last century aimed at providing in concrete form so much of the doctrines 
of the English Common Law relating to contractual obligations as India 
had by then already assimilated or as were manifestly compatible with 
Indian conditions, they seem hardly to have sought to the same extent 
to embody in it all of tho.se principles which Courts of Equitj- in England 
had increasingly applied to disputes arising ex contractu. 

Equitable doctrines applied. — It is to be noted that what has some- 
times been referred to as “the fusion ” of law and equity, which was to 
bo expressed a few years later in the English Judicature Acts, had not 
then taken place. But although no such terms as appear in section 
25(11) of the English Judicature Act of 1873* have even now found 
a place in any Indian statute, the rule has been frequently stated to be 
that courts in India are to admini.ster the law of the land according 
to ” Justice, Equity and good Conscience In efiect, therefore, equity 
was already regarded as an instrument of justice os p)owerful in India 
as ever it was in the land where it had been so deliberately and so 
consistently nurtured. 

The extent to which English equitable doctrines largely reshaped 
the law of contract in England is more a matter of academic interest 
than of practical importance in India today. Yet, there hre many 
circumstances In which it is useful to remember the equitable derivation 
of a rule. Of such, — for instance only — ^is the rule of evidence known as 
estoppel ; such too is the power to decree the specific performance of 
certain contracts ; • and such also is the principle whereby'' a contract 
may be held void for want of mutuality. 


* The •ub-seetion is thus worded : — 

“ OeiwraUy in oil matters not horeinbofore particularly mentioned in which 
there ia any oonflipt or variance betn'pcn the rules of equity and the rulffi of common 
law with raioraaoe to the same matter, the rules of equity shall prevail. 

* V. ^reanoM, 9 W. K . 230, 232. 

* This /uriadiotian. fonnoriy oxerrisod in England by the Court of Chancerj’, 
has been ooafiirred on Courts in India by the Spaoi&o Belief Act (I of 1877), sees. 
12-80. 
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In the ootme of time most of the prinoiplea upon which Oourte oS 
Equity acted in England iit^e become part of the edified law of India. 
Of such is the rule of estoppd ; ' the prohibition against the adducing 
of evidence of some oral agreement for the purpose of contradicting, 
varying, adding to, or subtracting from the terms of anj written contract ;• 
the right to avoid a contract entered into without five consent ; * and the 
cognate conditions under which a oontrrudi may be avoided upon the 
ground of undue iniluenoe.* And to the realm of equity belongs that 
doctrine, so important in its application to contracts of insurance, by 
which certain classes of contracts are required to be entered into with the 
utmost good faith by all the parties to them. Lawyers usually refer 
to this doctrine as that of vherrima fides which is the latin for “ utmost 
faithfulness ”, in the sense of complete honesty. Insurance contracta 
are within this class. It is sometimes thought by laymen that such 
contracts are the only contracts to which the doctrine applies. But 
this is not the case. It applies not only to certain classes of contract, 

• but to many relationships which are not, strictly speaking, oontraotual 
in character. Wherever the nature of the relationship imports of neces- 
sity a great degree of trust if what the relationship stands for is 
to be achieved, the doctrine of uberrima jides applies. The relationship 
of trustee with his ceatui fue trust, of solicitor and client, partner and 
partner, to a large extent in contracts of suretyship, and between an 
advocate pleading at the Ekr and the Court, when moving an application 
ex parte (t.e., in the absence of the other party to the cause) are instances 
of the application of this equitable doctrine. 

The nature of a contract under the Act. — On the lips of a layman, 
the words ” contract ” and “ agreement ” are often used as if they wer® 
interchangeable. But in Contemplation of law, this is not so. True 
it is that all contracts are agreements ; but all agreements are not 
contracts. To use language not too technical but sufficiently precise, 
perhaps, to convey the reality, a contract, it may be said, is a species of 
agreement whereby an obligation biirding in law is at once created and 
defined as between the parties to it. 

The essential elements of a contract may be thus broadly stated : 
(1) There must be in the minds of the parties an intention to create 
an obligation binding in law as distinct from a duty or promise binding 
accordb^ to some code of niorals or of social custom. (2) The parties 
must possess a capaSfty to c<:)ntraot, admissible by the law. (3) The object 
or purpose of the contract must itself be lawful. (4) There must be 
sufficient “ consideration ” for it : meaning thereby that each of the parties 
must stand to gain a sufficient quid pro qw. For it is in that belief 
and to that end that each party enters into it at all. (5) There must be 
between them a consensus ad idem : which is to say that in regard to the 
terms of the contract the parties must mean the same thing in the same 
way. Otherwise they are not properly » drawn together (6) And 
lastly, the consent of each party to the ^preement must be freely ^ven. 

It is one of the merits of the Indian Contract Act that by defining 
a contract as “ an agreement enforceable by law ” • it is providing both a 


I Sec. HO of the Indian Evidence Act (I of 1872). 

* Sec. 92 

» Sec. lj> of the Indian Cont^t Act (IX of 1872). 

* See. 19A 
s Sec. 2 (A) 
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popular and an exact definition, and one which reflects the old distinction 
between coniractue and pacium which is to be found in the Roman law 
The TOnception of a contract which the framers of the Indian Act 
so^ht to em^y is an arrangement of mutual promises wherebv 
the parties mtend to create equally mutual legal obligations. The 
interpretative olauseB are to be found in section 2 which speaks in clause ( f ) 
of “ promiws which form the consideration or part of the considefation 
for each other as reciprocal promises And it lays down yet another 
important distmction. “ An agreement ”, we read in clause (g) of the 
same section, “ not enforceable by law is said to be void ” ; while “ an 
agreement which is enforceable by law at the option of one or more of 
the parties thereto, but not at the option of the other or others, is a void- 
able contract The section concludes in clause (j) by stating that a con- 
tract which ceases to be enforceable by law becomes void when the condi- 
tion of enforceability is no longer present. 


As pointed out by many commentators section 2 though using 
definitive language is largely declaratory of the Indian substantive 
law of contract. Its language is to some extent unusual and represents 
a dep^ure from what the original Law Commissioners of 1866 seem to 
have intended. English lawyers for the most part have spoken of 
“ offers *’ and “ acceptances ” as forming the framework of a contract, 
and the doctrine of consideration as supporting that frame. But the 
supposed difficulties which at one time seemed to threaten the practical 
use of section 2 have proved in the end rather imaginary than real. 
An “ offer ” may be to do or to refrain from doing something. Such 
conduct is a promise in the classical sense of the word. 

For all practical purposes “ mutual promises ”, “ offers ” and 
“ acceptances of offers ” may be taken respectively as synonymous expres- 
sions. And it will be found that wherever what one party engages him- 
self to do or not to do is made worthwhile for him by the action of the 
other or even by the conduct of some third person “ at the desire ” of 
the other party to the contract (be the act one of commission or omission) 
then there is sufficient ” consideration ” to support the contract. 

Thus it is that the definition of “ consideration ” in clause (d) of the 
section enables a party to a contract to enforce the same in India in 
oertwn cases in whieti English law would regard that party as the 
recipient of a purely voluntary promise, and would refuse to him a right 
of action on the ground of a mere nudum pactum. {Krishna Lai Sadhu 
V. Pramilabala Lessee, 32 C.W.N. 634, 639.) 


The judgment of Rankin f, J., in the case just cited goes on to point 
out that there is nothing in section 2 of the Indian Contract Act to en- 
courage the idea that a contract can be enforced by a stranger to it. 
Indeed, the notion is rigidly excluded by the definition of “ promisor ” 
and '• promisee ", appearing in olau.se (c) of section 2. It is otherwise 
where a person has a beneficial interest in the subject of the contract 
and is able to show a trust in his favour recognisable in equity. (Page 
V. Cor, 10 Hare 163 : 68 E.B. 882 ; Kawad Khauga Mohomed Khan v. 
Nawab Unaaini Begum, 37 I. A. 152.) 

So, while not always using the language either of Equity or of the 
Cbmmon Law, the framers of the Indian Contract .Act have somehow 
contrived to at much the same result. 


Parties and their competency.— In the forefront of the 
law of contract in India is the statutory provision dealing with the 
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competency of parties to opntraot at all. Section 11 of the Contract 
Act is in these words : — 

“ Every person is competent to contract who is of the age of majority 
according to the law to which he is subject, and who is of sound mind, 
and is not disqualified from contracting by any law to which he is subject.” 

Xhe word “ person ” under the general law includes, where the context 
allows or does not involve a repugnancy, the plural as well as the singular 
number, the female as well ss the male sex. The word “ person ” (from 
the latin “ persona ”) may be used of a partnership between two or more 
individuals * as also of larger groups whose members have formed them- 
selves into an association or societj'' whether or not the same be incorpo- 
rated as such. Of corporate bodies the most important today are those 
created by charter or by statute. Moreover, a corporation — which means 
something “embodied” — may be what lawyers call a corporation aggre- 
gate or a corpoiation sole ; the latter phiaso pointing rather to the office 
than to the incuml)ent of it (though each successive incumbent becomes 
for the time bcins the corporation) : to an office, moreover, which descends 
by operation of law and to which are attached specific trusts or specific 
obligations or diitic.s. Of corporations aggregate those known to com- 
merce as Joint Stock Companies form the more prominent examples 
in the modern world. 

Prima facie, every corporation, whether aggregate, or sole has the 
capacity in law to enter into a contract ; but the lay reader is warned 
against confusing the concept of ” capacity ”, in the sense in which 
that word is used in section 11 of the Indian Contract Act, with the 
juristic concepts of “power” or “ authority ”. 

For it ma}' happen that a person (in the wider sense) not incapacitated 
to contract, may yet be deban^ from so doing either by reason of some 
positive prohibition bindiitg in law, or for want of the necessary power 
or authority in the particular instance : e.g., the limitations which may 
be imposed by a company’s Memorandum or Articles ; in another case 
by a p^nership Deed or by the terms of such an instrument as a Power of 
Attorney. In the present chapter the subject of ” capacity ”, and not that of 
” power ” or “ authority ”, is discussed. The latter topic properly belongs 
to the theme of ultra vires, and will be found so treated in a later chapter. 

Competency to contract U, under the general law of India, in certain 
instances partly dejiendent upon the personal law * by which the indivi- 
dual is govenw^ and partly upon the law of domicile. 

Infants. — An infant domiciled in India is, as such, subject to the 
Indian Majority Act (IX of 1875) which by section 3 declares that 
every person so domiciled shall be deemed to have attained his majority 
when he shall have completed the age of 18 years and not before. 

That Act, however, contemplates cases in which a person’s majority 
may be delayed till he alioU have attained to 21 years. Common instances 


> The nghts and lia^liitm sttschinf; to purtaomhip in India are now govamod 
by the Indian Partnership Act (IX of 1932/ ; those of Joint gUictk Companies by 
tbe Indian t>>ra(Muii«s Act (VII of 1913) as amended to 193(1. 

* Ibo famous Regulation of 1772 had laid down that in all suits resoiding 
** inhentance, succession, marrio^, caste, and other religious usages and iostHutioiu 
tiw laws of the Konm witli respect to Mohammedans, and those of the Shastrae 
with resist to Caentus (Hindus) shall bo invariably adhered to ". But la many 
maUars ^ fMnaa^ law of Christians, Hikhs, Jains and Buddhista is oonesponctingly 
mspeeted and applied by the Courts in India, save where tbe proidsiotui of parti- 
eulor otatutes have abrogated or altered Itnr. 
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of such a situation are the eflFect of an order under the Guardians and 
Wards Act (VIII of 1890), or where a Court of Wards has assumed super- 
intendence of an infant’s estate during hie minority.' In the case of 
European and American nationals residing, but not domiciled, in India, 
the age of majority according to their personal law must be taken to 
he 21 years. 

For many 3'earB the balance of Indian judicial opinion was on the 
side of holding that a minor’s contract was only voidable at his option. 
So to hold was to borrow from the English law. But in Mohori Bibee’s 
case * the Judicial Committee placed a literal construction upon section 
11 of the Indian Contract Act, holding that “ the Act makes it essential 
that all contracting parties should be competent to contract ”. This view 
has, of necessit j’, bctm since mloptetl in Indian i-ourts. (See M ir Sarunrjan 
V. Ffikhruddin Mnhowtl, [1912] 39 Gal. 232 and Ma Unit v. Hassim, 
[1930]22Bom. L.R. ->31.) 

This termination of the controversy as to the inoperative nature 
of an infant’s contract did not, unhappily, remove doubts raised by the 
sjiectacle of such contracts at- viewe<l from vet another angle. The 
question remained : ' Was an infant, who had obtained the advantages 
of a contract by representing himself as of full age at the material time, 
estopperl from reiving upon his minority in order to avoid the contract ? ” 
The rule of estoppel is, as already observed, a rule of evidence, and, as 
such, finds a place in the Indian Evidence Act (I of 1872) where by section 
11. I it is cnacUsl that : — 


“ When one person has, by his declaration, act or omission inten- 
tionally caused or permitted another person to believe a thing to be true 
and to act UfKtn such ladief, neither he nor his representative shall be 
allowed, in any suit, or proceeding between himself and such person or 
his representative, to deny the truth of that thing.” 


Gjion this doctrine as applicable to minors judicial opinion in India 
has for some time post liecn rlivided. In Ganesh Lala v. Bapu, [1895] 
21 Bom. 198; in Dada Satuh v. Bai Xahani, [1907] 41 Bom. 480; 
and in Jasraj Baslimul v. Badftshib Mnhndeh. [1922] 4fi Bom. 137 ; A.I.R. 
1923 Bom. 109 the Gourt applierl the r\de of estoppel embodied in 
section 115 of the Indian Evidence Act to a minor who had fraudulently 
misstated his age, and, on that ground, held him bound by his contract. 
So, too, in a case in 1914 where fraud was not element for consideration, 
the same High Court held the minor estopperl. {FaznIBkw/v. Credit Bank, 
39 Bom. 331 .) In 1928, however, a single Judge of the same High Court 
held otherwise. (Balangovda Uhimangowda v. Gadi Geppa Bhimappa, 

31 Bom. L.R. 340 : A.I.R. 1929 Bom. 201.) ^ poo 

When Dharmodas Ghosh v. BhuramvU Butt. [1898] 25 Cal. 610, G-w 
was in the Court of first instRn<>e. the jmlge seemed to regard section 
115 of the Evidence Act as having no application to "’'if 
of India. This decision was affirmed on appeal, (26 Cal. 381, 4 . )■ 

The case ultimatclv went to the Judicial Committee {svbnom^ne Mohon 
Bibtt V. Dharmadwt Ghosh) but their Lordships disused ot the api^ai 
without pronouncing ujxin this particular point. 

Calcutta High Court, in « case decided in 1916 ^^mded anyth, ^ 

a general pronouncement upon the matter. Nonetheless,, was 


* A» to the jurisdiction of a Court of Wards, see p. 2S, poX- 

* 30I.A. 114; 3«Cal. 539. 
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that though it was thea uimeoeBsary to consider whether a minor could 
be estoppM in every case, ’•^he law of estoppel must be read subject 
to other laws, such as the Indian Contract Act, and that a minor cannot 
be made liable upon a oontraet by means of an estoppel under section 
116 of the Indian Evidence Act when some other law (the Contract Act) 
expressly provides that he cannot be made liable in respect of the 
contract (Cklam Abdin v. Hem Chandra, 20 C.W.N. 418.) 

The High Courts of Madras and Allahabad seem to be agreed that 
a minor is not estopped from pleading his minority in a suit upon a promis- 
sory note (Baitunta Hama v. Aulhintodam, flOlSJ 38 Mad. 1017 ; where, 
however, Wallis J., qualifies his opinion by making use of the expression 
“in the absence of fraud “ : other AllahaWl decisions do not so qualify 
the broader view. (See KanhihU v. Bafniram. [1811] 8 All. L.J. 1058; 
Eanhaj/alal v. Oiridharilal, [1912] 9 All. I..J. 103 and Jaganath v. Lalta- 
ptruad, [1908] 31 All. 21, 26, 34). In 1928 the I.*hore High Court after 
reviewing all the principal authorities arrived at the conclusion that 
section IlSofthe Evidence Act is a piece of adjectival law and could not be 
so used as to nullify the express provisions of section 11 of the Contract 
Act, which is part of the substantive law of the land. It is submitted that 
this latter decision represents the true view of the matter. 

It follows from this statutory incapacity of an infant in India, 
that he cannot, as in England, ratify a contract into which he purported 
to enter durii^ his minority,* Nor, for a like reason, can he make an 
agreement which can be .specifically enforced. It is otherwise, however, 
if a contract has been properly entered into by a guardian, or manager 
of his estate, for and on behalf of an infant. But a guardian or manager 
cannot in eveiy case bind him. The contract must be one which the 
guardian is himself competent to enter into on behalf of his ward ; and, 
secondly, it must be for the ward’s benefit. If, in fact, either of these 
conditions be lacking the contract is wholly unenforceable by either party. 
(Elvxuia V. Chandranath. [1906] 10 C.W.N. 763 ; Ckilaimiiil v. JagamtaXh 
Pragad. [1907] 29 All. 213 ; Babvram v. Si/edujinigm, [1913] 35 All. 499.) * 

Lunatica. — Section 12 of the Indian Contract Act defines what is 
meant by a “ sound mind ” for the purposes of oontrar'ting, and provides 
that even a lunatic may contract during a lucid interval. It would 
seem to follow that under that Act a person of umsound mind muat be 
held absolutely incomjx’tent to contract. We have found no decision 
militating against this view. The law is otherwise in England. 

India has her Lunacy Act (IV of 1912) ; hut the legislation thus 
provided is far behind that which is considered newssary in England, 
in most of the States in Europe, or in the United States of America. 
Recognised asylums in India are few and the practical difficulties in the 
way of obtaining medical certificates — curiously easy in almost every 
other direction — are many. Insurers, therefore, need to" take notice of this 
condition of things. 

Women, — Qnite as important to insurers is the position of Woman 
in India writh regard to her capacity to contract. 


• It is, naturally, nthorwiae if the minor on attaining majority chooaes to ratify 
the contract for a freiih consideration. In such a cose there would be a new controot, 
OM one with a person who hod attained U> competency. KundaH SiW v. Sknt 
Jfaroyoa. n C.W.N. I3fl. 

* detailed oonn'deratioD of the coaea relating to oontrocts by gosrd- 
tm behalf of their words, ooe Pollock and Mulla's IndUa Contract and Specific 

Rohef Acta, eth Ed., pp. 78. 77 nn, (y ) and (t). 
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By th6 l&w of India there is nothing which inoapa<^ate8 a female, 
as ruck, from entering into a valid contract, so long, that is, that she be 
over the age of majority according to her personal law. She may, 
however, avoid a particular contract on the ground of circumstances 
so connected with her domestic life as would, upon equitable principles, 
entitle her to claim the protection of the Court. Such are the cases of 
pardaneuhin women who, in the particular instance, may be shown to 
have been under a too strong persuasive influence, and to have been at the 
material time without any competent independent advice. Other 
instances are provided by cases in which the woman is shown to be 
without adequate means of understanding the terms of the instrument 
to which she has put her signature. 

As we shall see hereafter, when discussing some of the forms in which 
proposals for insurance are now-a-days cast, the conditions of Indian 
life are replete with opportunities for setting up a case against the insurer 
based upon the allegation that many of the answers relied upon were 
to questions never so clearly or at all explained as to entitle the insurer 
to plead warranty. 

Because of her capacity to contract, a woman may buy, sell, mortgage 
or otherwise encumber any property moveable or immoveable which is 
hers or, if shared, then to the extent of her share. Thus she may insure 
her property i and, generally, may effect any assurance admissible by law, 
and may assign or otherwise dispose of any policy so effected by her. 
As, however, neither by her personal law nor by the operation of the 
Succession Act. nor by the Married Women’s Property Act (III of 1874) 
does a woman, except those mentioned in section 20 of the Indian Succes- 
sion Act (XXXIX of 1925), lose her separate estate by virtue of the fact 
of marriage, so, assuming her to enjoy a separate estate, a married 
woman is answerable in contract to the extent thereof. 

Section 20 of the Indian Succession Act is as follows : — 

“ (1) No person shall, by marriage, acquire any interest in the pro- 
perty of the person whom he or she married or become incapable of 
doing any act in respect of his or her own property which he or she could 
have done if unmarried. 


(2) This section — 

(а) shall not apply to any marriage contracted before the first 

day of January 1866. 

(б) shall not apply, and shall be deemed never to have applied, 

to any marriage one or both of the parties to which professed 
at the time of the marriage the Hindu, Mohammedan, 
Buddhist, Sikh or Jaina religion.” 


Section 6 of the (Indian) Married Women’s Property Act (III of 1874) 
introduced into India the provisions of section 10 of the (Enghsh) arn 
Women’s Property Act of 1870.‘ . t 

In 1882 by the English Married Women s Property Act of that year 
the Act of 1870 was repealed. The Indian Act, however, remains 

modelled on the earlier statute. . 

Ajb originally enacted the Act did not apply to any married 
who at the time of her marriage professed the Hindu, Mohammedan, 

Buddhist, Sikh or Jain religions, or whose Jet 

marriage professed any of those religions. But a short amendmg Act 


t 3S ft 84 Viot., 0. 93. 


* 45 ft 46 Viot., 0. 75. 
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(XIII of 1923) extended aec^n 6 of the original Act to polioies of insur- 
ance effected by any Hindu, iKhammedan, Sikh or Jain woman, in Madras 
after Slst December 1913, and in any other part of British India after 
1st April 1923. 

Tbe Act still has no application to a woman or her husband who 
at the time of marriage professed the Buddhist religion. 

The sections relevant to insurance, as they now stand read as follows: — 

Section 3. “ Any married woman may effect a policy of insurance 
on her own behalf and independently of her husband ; and the same and 
aJl benefit thereof, if expressed on the fact of it to be so effected, shall 
enure as her sejiarate propert}’, and the contract evidenced by such 
policy shall be as valid as if made with an unmarried woman.” 

Section 6. *■ (1) A folicy of insurance effected by any married man 

on his own life, and exprease<l on the fact of it to lie for the benefit of 
his wife, or of his wife and children, or any of them, shall enure and be 
deemed to be a trust for the benefit of his wife, or of his wife and children, 
or any of them, accordim: to the interest so expressed, and shall not, 
so long as any object of the trust remain.s, be subject to the control 
of the husband, or to his creilitors, or form part of his estate.” 

“ When the sum secured by the jiolicy becomes payable, it shall, 
unless .special trustee.s arc duly appointed to receive and hold the same, 
be paid to the Official Trustee of the Presidency in which the office at 
which the insurance was effected is situate, and shall he received and hehl 
by him upon the tru.st.s expr<«sefl in the policy, or such of them as are 
then existing.” 

“ And in reference to such sum he shall stand in the same position 
in all respects as if he had been duly apjiointed trustee thereof by a 
High Court, under Act \o. XVII of 1S64 (to constitute an office of Official 
rriwtec), section 1(1.” 

“ Nothing herein containetl shall optTate to destroy or impcfle. the 
right of any creditor to be paid out of the proceeds of any policy of 
assurance which may have been effecte<l with intent to defraud creditors,” 

“ (2) Notwithstanding anvthing contained in section 2. the provisions 
of sub-section ( 1 ) shall apply in the case of any policy of insurance such 
as is referred to therein which is effected by any Hindu. Mohammedan, 
Sikh or Jain, in Madras, after the thirty-first day of December 1913, 
or in any other part of British India after the first day of April 1923.” 

“ Priivided that nothing herein containetl shall affect any right 
or liability which has ooeurretl or been incurretl under any decree of a 
competent Court passed before the first day of April 4923.” 

The effect of the foregoing provisions is to create a trust in favour 
of the wife and or children, as the case may he. The Insurance Act. 
193t(, by section 39 (7) of the same leaves the foregoing provisions of the 
Married Women's Property Act unaffected. 

It will be seen hereafter that tbe effect of the new legislation is 
to remove some of the difficulties which under the general law of India 
insurers had to meet when faced with conflicting claims, e.g., those on 
the part of an assured's nominees and of his personal representatives 
rMpectively. Such difficulties are, in India, accentuated by the fieculiar- 
ities of the personal law attraeted.* 


^ Hie person^ law of the Hindos has nsswitly been amended by the Hindu 
Women's Rights to Property Act (XVIII of 1B37), whereby since iSth April 
1937 a Hindu widow obtains under intestacy of her husband a Hindu Widow's 
estate. 
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Persons declared “ Incapable ’’ by a Court ol Wards,— No com- 
mentary, however short, upon the subject of capacity to contract under 
the law of India should omit mention of certain legislation which, it is 
thought, has no counterpart elsewhere in the British Empire, whereby the 
owners of property although under no such disability as hereinbefore 
described, may yet be declared by a competent Court incapable of 
managing their own affairs. 

Reference is here made to a number of tribunals which are the 
creatures of certain provincial statutes known as Courts of Wards Acts. 
By these enactments, the- local Board of Revenue is constituted what 
is styled a “ Court of Wards ” for the purposes of the particular Act. 
The jurisdiction is strictly limited to the local area to which the Act 
is expressly made to Hj)ply ; but the effect is that although the jurisdiction 
in rern is limited to that area, the Court’s jurisdiction in personam extends 
to any owner of profx-rty .so situated, irrespective of that owner’s actual 
or ordinary place of residenc-c. 

For the purjaise of this treatise, it is only neees.sary to call attention 
to the object of thi.s jxjculiar jurisdiction, and to its significance for 
insurers as also for others ff)r whom a policy of insurance may have been 
accepted as security for a loan. 

The unique structure of family life in many of the surviving commun- 
ities of India, and tlie rapidity with which family property, though 
joint-owned, may Is-wnie so encumbered through mere mismanagement 
that the livelihood of a great number of eo-sharers may be imperilled 
and the CVown'a land-revenue become jeopardised, was considered suffi- 
cient justification for an attempt to save encumbered estates from 
di8meml)ernieiit by the e.'cpedient of (iovernment assuming managerial 
control of them. 

To enable this to lx- done, it is. in practice, necessary for some party, 
(in many cases, the local (rovernnient through an appropriate Revenue 
Officer) 'to move the local C’ourt of Wards upon appropriate materials 
to take charge of the pro[s>rty thus threatened. As a preliminary step 
to the making of such an order ns will enable eharge to be assumed 
the Court itself must come to a finding, and in due form declare, that 
such and such a |x-rsoii or [H-rsons is or are incapable of managing is 
or their affairs. Cix.n the making of such a declaration, the 
or individuals nameil therein arc said in the language ot t e s a 


to have bei-omc “ disqualified proprietors ’. j v, , th 

Thenceforward, and until such a disqualification is remove J 
or otherwise, the affairs of persons so disqualified remain m e lan 

orunderthecontrolofthcCourtofWardsamlthewholeof e , 

proprietor's pro|X!rty vests in that Court during the suit 

the relative dt-oree or order. Thenceforward, too, a jdain i • 

against • “ disqualified proprietor ” must implead the Cour o 
It ie thus important for insurers to note that an 
policy of insurance, although the policy may have would 

an individual not then under this particular was 

probably bo held void and inoperative if made w mn submitted 

under an undischargisl order of disqualification. > o, „f insurance 

the persona ao disqualified could not enter into a yali ^ ^ Court 

withmit the leave of the Court^by Court, meaning of course, the tou 
of Waidfl having charge of the proprietor’s estate. 
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Lawful ol^ecta and lawful consideration.— Of the essential 
elements of a valid oontraot''ienumeratod above, ^ that whioh we have 
placed first in the list namely the Inienlion of the parties to enter into 
a binding contract needs, we think, neither explanation nor comment. 
It is that intention which distinguishes such an agreement firom all others. 
Of the second pre-requisite of an enforceable agreement namely, of the 
legal capacity to contract, a comment sufficient for the purpose of a 
short treatise on insurance has already been offered. The provisions of 
the Indian Contract Act touching the legality or illegality of arrangements 
intended by the parties thereto to bw? binding as contracts, properly 
so-called ; have now to be discussed. 

The affirmative statements in section 23 of the Contract Act have, 
in this connection, first to be noticed. They are thus phrased ; — 

“23. — ^The consideration or object of an agreemnnt is lawful, 
unless — 

it i.s forbidden by law ; or 

in of such a nature that, if permitted, it would defeat the 
provisions of any law : or is fraudulent ; or 

involves or implies injury to the person or property of 
another ; or 

the Court regards it as immoral, or opposed to public policy. 

Jb each of these case.s, the consideration or object of an 
agreement is said to lie unlawful. Every agre*‘ment of which the 
object or consideration is unlawful is void.” 

There follow some eleven illustration.s which have liecn noted a« 
corresponding very nearly to those framed by the Law Ckimmissioners 
in the first draft of the Bill, where they appeared in clause 10. The 
section, itself, however, is not the same. While it is permissible to 
speak of “ the necessity of sufficient consideration to support a contract ” — 
and such a proposition expresses the true view of the law whether in 
England or in India — under neither system do we speak »>f llie “ considera- 
tion ” for an “agreement Under the Indian Act, indetsl, the word 
“ consideration ” is used to mean that which “ supports " a particular 
“ promise Accordingly, in order to bring the wording of section 23 into 
line with the Act as a whole, we have to understand the. word “ object ” 
to mean “ purpose ” and the word “ agreement ’’ to mean “ promise ”. 

In such a treatise as the present, the various conditions ao 
enumerated in section 23 nee<i not each of them be made subject of 
comment. A few instances, all of them having reference to policies of 
insurance will, perhaps, best serve the purpose ; 

(1) Insurance on a ship or goods is void where the voyage covered 
is unlawful to the knowledge of the owner, for, “ where the object of an 
Act of Parliament is to prohibit a voyage, the illegality attaching to 
the illegal voyage attaches also to the policy covering that voyage, 
if the illegality was known to the assured It is said, however, that 
acts of the master or other persons though sufficient to render the voyage 
illegal will not, unless known to the owner, vitiate the policy. {Wiison ▼. 
Bankin, [1865] L.R. I Q.B. 102 ; Dudgeon t. Pembroke, [1874] LJl. 9 Q.B. 
681 at p. ,586.) The omission of the statutory requirements for the 
protection of seamen and passengers may for the above reasons vitiate the 
policy. So may anything in a nature of trading with an enemy. 


t See p. 18. 
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For alien enemies cannot insure ; and consequently an insurance efiected 
by persons in that category is void as against public policy. (Jcmaen v. 
Driefontein Conadidated Mines Ltd., [1902] A.C. 484.) 

(2) Naturally too, a contract of insurance would be manifestly 
bad for illegality, were it to involve participation in or abetment of some- 
thing constituting an offence under the criminal law of the land. For 
example, the insurance of arms or ammunition by persons unlicensed 
or otherwise disqualified to possess them, or, indeed, of any article of 
contraband whether to be landed, transported or secretly stored, would 
obviously fall within the category contemplated. So would the insurance 
of stolen property, where the knowledge that it was such, was present 
to the mind of the insurer at any time material to the contract. 
And the reader must be reminded that even if the grant of the policy 
was innocent, the same would become unenforceable by the insurer 
the moment he became aware of the true state of things. 

(3) Many of the implements in use by the modem burglar are 
ingenious and costly. It is conceived, however, that a policy designed 
to insure their owner against the loss of or damage to them would be 
unenforceable for a like reason. So would a policy covering goods 
known to the insurers as consisting of, or including, such things as indecent 
pictures or treasonable publications. 


Watering . — The similarity of certain of the then prevailing types of 
insurance to mere wagering contracts was early made the subject of 
judicial comment in England, {e.g.. Carter v. Boehm, [1763] 1 W.Bl. 594 
and Oodanll v. Hddera., [1807] 9 East 71.) 

Before 1848 the law relating to wagers in British India was the 
Common Law of England. At Common Law, an action lay on a wager 
so long as its subject matter did not outrage the feelings of third parties 
or wa-s not for some reason held to l)e contrary to public policy. 
Technically, a wagering contract at Common Law was good. But 
gradually as public opinion tended to condemn wagers the Judges sought, 
and affected to find, a number of curious reasons whereby such actions 
might be defeated. Finally, however, by 8 and 9 Viet., c. 109, section 
18 they were declared null and void. 

The law in India applicable to the matter today is to be found in 
section 30 of the Contract Act which expressly provides that agreements 
by way of wager are void, and bars any suit for recovering winnings 
on any wager, or anything entrusted to any ])eT8on to abide the result 
of any game or other \incertain event upon which any wager may have 
been made. 

The remaining provisions of the section are important to potential 
insurers. Thev are in these words : — 


“ This section ahall not be deemed to render unlawful a subscription 
or contribution, or agreement to subacribe or contribute, made or entered, 
into for or toward any plate, prize or sum of money, of the value or 
amount of five hundred rupee.s or upwards, to be awarded to the winner 
or winners of any horse-raoe.” 

“ Nothing in this section shall be deemed to legalise any trans^on 
coimeoted with horse-racing, to which the provisions of section 294-A 
ofthe Indian Penal Code apply.” , , i 

The penal section above referrwl to makes unlawful the keepmg 
of any office or place for the purpose of any unauthonzed lottery and 
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makes punishable the doing of Tarions acts towards the running of way 
such lottery.* ' 

In spite of the fact that modem insurance is not often attempted 
to be effected under circumstances which to Judges of the 18th century and, 
early 19th century caused such transactions to appear hardly distinguish- 
able from mere wagers, to the ca.sual student, contracts of insurance must 
necessarily bear a certain superficial reaeniblanoe to wagering contracts. 
Actually, "however, they are transactions of a different character. For 
example, A insures his cargo with X. an underwriter, that is to say, he 
agrees with X that in (Hinaideration of his paying a premium of £50, 
X will pay him £5.tHtO if the cargo is lost by certain specified perils. 
Such a transaction is quite different from the transaction pf backing 
a horse to win the Derby. To take another example, A insures his life. 
By insuring his life .A dcu's no more than buy a certain future provision 
foir himself or his family at a price which is fixed according to the nuinlwr 
of years he lives. If he lives a long life, the transaction proves a financial 
loss to him ; but most commercial transactions invcJvc to some extent 
the element of chance in the sense that it is not often to bo pretlicted 
with any certainty tliat there will necessarily be a profit to either side. 

A wager ha.s l>eeii defined os " a promise to give money or money’s 
worth upon the determination or ascertainment of an uncertain event * 
the consideration for such a promise is either something given bj' the 
other party to abide the event, or a proiniae U> give, upon the event 
determining in a particular way. in Hnmpden v Wolah. [187.")] 1 Q.B.I). 
189 Cockbum ('. J. definol a wager as " a contract by .\ to j>ay money 
to B on the happening of a given event in consideration of B }>aying 
money to him on the event not hapimiing ” and said that since the passing 
of 8 and 9 Victoria e. 109 there was no longer as regards action any 
di.stinction between one class of wager and another, all wagers l)eing 
null and void at law by the Statute. Lord Justice f'otton in Thacker v. 
ffardv, [1878-79] 4Q.B,l). 885 at (>age (595 describes a wager in the following 
terms : ” The e-ssence of gaming and wagering is that one party is to 
win and the other to lo.s? upon a future event, which at the time of the 
contract i« of an uncertain nature, that is to say, if the event turns out 
one way A will lo.se, but if it tiini.s out the other way he will win.” 

As late, however, as the ease of .Salt v, yorthampton , [1892] A.C. 1, 
21, Lord Bramwell is heard .saying: — “All life insurance is a sort of 
wager. I stake £29 a year, as long as 1 live, against £1.990 to be paid 
to my executors when I <lie. If 1 die early I win, if I live long I lose.” 
To understand I»nl Bramwell aright one must imagine a certain emphasis 
on the word »ort ; for Kennerly L. J. observed in Oriffitha v. Fleming, 
[1909] 1 K.B. 805 at p. 821 “ A man do's not gamble on his own life to gain 
a pyrrhic victory by his own death 

In Alamni v. Poaifitte Government SceurUy Life Aaeurattce Company, 
[1898] 23 Bom. 191 on"i of the Judges (Fulton J.l discussed the distinction 
between section 30 of the Indian Contract Act and the relative English 
statute and came to the conclusion that distinction there w’as none. 
The Court in that case held that in India an ussuranw for a term of years 
on the life of a person in whom the insurer had no interest was void 
under this section. In that cose the defendant company issued a 


1 The word lottery is here used as importing • distribution of prises by lots or 
chance {Taylor v. SmeUen, H Q.H.D. 207; Barclay v. Pearion, [1893] 2 Ch. 154, 164 : 
Kamaktchi v. Appmm, 1 MJI.C.R. 448. 449). 

* Anson. Law of Contract. 17tb Ed., pp. 221, 222. 
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poUcy for a term of ten years for R8.25,000 on the life of one Mehbub Bi 
the wife of a clerk in the employ of the plaintiff’s husband. About a 
week after, Mehbub Bi assigned the policy to the plaintiff. Mehbub Bi 
died a month later, and the plaintiff as assignee of the policy sued to 
recover Rs.25,000 from the defendants. It was held on the evidence 
that the policy was not effected by Mehbub Bi for her own use and 
benefit, but had l)een effected by the plaintiff’s husband for his own use 
and benefit, arid that it was void as a wagering transaction, he having 
no interest in the life of Mehbub Bi. “ 

In a later Madras case, decided in 1901, Vappakandu Marakayar 
and Anr. v. Annamalai CheUi, 25 Mad. .>61 , Bavies J. held that an agree- 
ment whereby “ A ” lent a sum of money to “ B ” on the risk or security 
of a ship belonging to “ B ”, was void under .section 30 of the Indian 
Contract Act on the ground that the agreement was by way of wager. 

The definition of wager enunciated by Oitton L.J. in Thacker v. Hardy 
was citeii with approval by Lord Hersehell L. C. when delivering the 
judgment of the i’rivv Council in Forgei v. Oaiigny, [189.')] A.C. 318 at 
p. 326. Again in RirJiarda v. Slark, [1911] 1 K.B. 29C at p. 302, Ohannell 
J . discussed this definit ion and approved of it. A wager may be made 
u}K>n the length of the Oehterloney monument or of the Kutub Minar 
or ujion t he result of an Assembly or Munu-ipal Election. The uncertainty 
in a wager rests in the minds of the parties, and so, the subject of the 
wager may be said to lx‘ the accuracy of each man’s judgment rather 
than the determination of any particular event. Doubtless, the parties 
niiiat contemplate the determination of the uncertain event as the sole 
condition of their contract. 

Much earlier than all these decisions, namely in 1867, Lord Blackburn 
had thus stated the distinction l)etw<*en a w'ager and a policy; — “I 
appri'hend ” said he “ that the distinction between a policy and a wager 
is this ; a (K)licy is, profierly speaking, a contract to indemnify the 
insured in respect of some interest which he ha,s against the perils which 
he contemplates it will be liable to.” (Wilson v. Jones, [1867] L.R. 2 Ex. 
139 at p. 1,50.) 

We have here an emergence of the doctrine of “ Insurable Interest ”, 
a topic more pro]s*r for discussion in a later Chapter. 

The Consensus ad Idem. — A year before the Indian Contract Act 
[lasaed into law, an English Admiralty Judge had made useof the following 
wortls : — ” It is c.ssential to the creation of a contract that both parties 
should agree to the same thing in the same sen.se.' Thu.s. if two persons 
enter into an apjiarent contract concerning a particular person or ship, 
and it turns out that each of them, misled by a similarity of name had a 
different person or ship in his mind no contract would exist between them : 
Raffles V. Wichtihaus, 2 H. and C. 90t) ; 133 R.R. 8,>3.” ^ He went on : 
” But one of the, jiarties to an apjiarent wutract may, by his own fault, be 
precluded from setting up that he had entered into it in a different sense 
to that in which it W'a,s understood by the other part}'. Thus in the case 
of a sale bv aarople where the vendor, by mistake, exhibited a wrong 
sample, it won held that the contract wa.s not avoided by this error Oi the 
vendor: &ott v, Z/iMfcaWe, 8 E. and B. 815.” 

“ But if in the iR-st-nieiitioneil eiwe the purcha.ser, m the course ot 
the negotiations preliminary to the contract, has discovered that the 

' Seo. 13 of th# Contmot Act reads:— "Two or more persons are said to 
oinnent when they agree upon the same thing iu the same way. 

* An Amerioan case. 
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vendor vras under a misappiehenuon ae to the sample he vas offering, 
the vendor would have been' entitled to show that he had not intend^ 
to enter into the contract by which the purchaser sought to bind him. 
The rule of law applicable to such a case is a corollary from the rule of 
morality which Mr. Pollock cited from Paley that a promise is to be per- 
formed ‘ in that sense in which the promisor apprehended at the time, 
the promise was received and may be thus expressed : ' The promisor 
is not bound to fulfil a promise in a sense in which the promisee knew 
at the time the promisor did not intend it. And in considering the 
question in what sense a promisee is entitled to enforce a promise it 
matters not in what way the knowledge of the meaning in which the 
promisor made it is brought to the mind of the promisee, whether by 
express words, or by conduct or previous dealings, or other circumstances. 
If by any means he knows that there was no real agreement between 
him and the promisor, he is not entitled to insist that the promise shall be 
fnlfiUed in a sense to which the mind of the promisor did not assent.’ ” (Per 
Lord Hannen, in Smith v. Hnghea, [1871] L.R. 6 Q.B. 597, pp. (109.610.) 

The lay reader, however, must not suppose that the doctrine ex- 
pressed by the words conscnsiM ad idem would entitle n party to a contract 
to avoid it merely by a.sserting that he did not understand some material 
clause or condition in the sense in which the material words would ordi- 
narily and naturally be read. On the contrary, equitable rules of evidence 
will be found to be in the way of him who is minded to get rid of his 
obligation by an expedient of this character. Thus, a party to a contract 
in writing is, ipso facto, deemed to agree to be “ bound, in case of dispute 
by the interpretation which a Court of I.aw may put upon the language 
of the instrument.” (Steicart v. Kennedy, [18W)] 15 A.C. 108. per Lord 
Watson at p. 123.) And again ; " If there had been an ambiguity and the 
intention of the parties had been in question at the trial, 1 think it might 
have been held that the parties had placc<d their own construction upon 
the contract, and having acted upon a certain view, had thereby agreed 
to accept it as the true view of its meaning,” (Per Greer. L. J., in W. T. 
Lamb Sons v. Goring Brick Co., [1932] 1 K.B. 7lt> at p. 721.) 

In contemplation of law there is no consensus at all unless it be 
freely given. It is this conception of the matteV which informs those 
provisions of the Indian Gontract Act which expressly recognize the 
dangers attendant upon coercion or any undue influence. 

Section 15 of that Act defines coercion ” and section 16 " undue 
influence Section 19 includes “ coercion ” amongst the grounds upon 
which a contract may be avoided at the option of s party whose consent 
thereto was so caused ; while section 19A gives a similar option to any 
party whose consent was caused by undue influence provided that the 
party so entitled to avoid it has received no benefit under the contract : 
in which case, the Court will permit avoidance only upon such terms and 
conditions as to it may seem just.’ The High Court in Allahabad 
in a recent case (Sundar Bat v. Suraf Bali Bat, [1925] 47 All. 932) regards 
refusal of terms suggested by the Court as leaving the discretion un- 
fettered. 

If either of the parties or both of them bo under an erroneous impres- 
sion as to some circumstance going to the root of the contract, it would 
appear that there was never that consensus ad idem which, as heretofore 
stated, is necessary to a completed contract. 


» Oompsrssecs. SfiandaSoftbe Specific BsUefAot (I of 1877). 
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Equity, in the mannei' already indicated, may intervene to prevent 
the merely careless or the disingenuous from setting up a case founded 
upon some purported misapprehension of language plain in itself. So 
much has been stated already- But a genuine mistake of the character 
mentioned below gives certain rights of avoidance grounded in the notion 
that what is thus sought to avoided is not the contract which the parties 
intended to be entered into-^ The rights thus made available for the 
purpose of avoiding a contract other than the one intended, are to-day 
strictly circumscribed by T^ell-established rules. 

Belated in much the same manner to the doctrine nf is. 

an erroneous belief engendered in the mind of one party to a contract 
by the misrepresentation or by designedly deceitful conduct on the part 
of the other. In such casos where, but for the misrepresentation or the 
deceitful conduct relied uPon, the party so aggrieved would not have 
entered into the contract a* all, the law provides remedies as appropriate 
as are those available to victims of coercion or of undue influence. The 
effect of mistake whether bilateral or unilateral is dealt with in sections 
20-22 of the Indian Contract Act. The doctrine underlying the last- 
named section must, howe'^er, be carefully distinguished from that which 
informs section 13 upon which a brief comment has already been offered. 
Misrepresentation is defined in section 18 and Fraud in section 17. By 
the provisions of section 19 the victim of coercion, misrepresentation 
or fraud may, at his option, avoid the effects of the agreement to which 
his consent has been thus obtained; but as will hereafter be shown, 
he must bring himself within the terms of the Exception stated in the 
section read, as it must be, with the Explanation appended thereto. 

It remains briefiy to indicate under the foregoing heads what those 
reliefs, under the general law in India, amount to. 


Coercion. 'The definition of coercion in section 15 is interesting. 

It is thus worded : — 

“ ‘ Coercion ’ is the committing, or threatening to commit, any act 
forbidden by the Indian Penal Code, or the unlawful detaining, or threat- 
ening to detain, any property, to the prejudice of any person whatever, 
with the intention of cau‘*iog any person to enter into an agreement. 
W w aideA, \>y wsv tbflA “ 'h w ivB.wjiSfir.iji}. whfithfix. the 

Indian Penal Code is or is not in force in the place where the coercion is 
employed ”. Thus the Penal Code is merely used as some measure of the 
kind of wrongful conduct which may so operate on the mind of the victim, 
as to induce him to consent where but for the act or the threat to commit 

it, he would not so consent- , , ^ xu 

The principle thus en»<-t«l goe» beyond an^hing known to the 
English Common Law or of which Courts of Equity took cognizance. 
For example, it is, under this section, sufficient to entitle the victim to 
avoid the contract if the coercive measures ^re im^sed by a stranger 
to the agreement. It is, thus, the absence of free and unfettered choice 
which governs the right to rescind. 

Undue Influence.— Section 16 is not merely definitive in charwter 
but includes important provisions which belong rather to the domam of 
SjeSuh^'Xat^f -bstantive law The first two sub-aectxons 
belong to the former category and read as follows .— 


^ See the referenoe st page 


34, pout, to the old defence of non eat factum. 
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“ 16. (i) A contract is said to be induced by ‘ undue innuenoe ' 
where the relations subsisting between the parties are such that one of the 
parties is in a position to dominate the will of the other and uses that 
position to obtain an unfair advantage over the other. 

(2) In particular and without prejudice to the generality of the 
foregoing principle, a person is deemed to be in a position to dominate the 
will of another — 

(a) where he holds a real or apparent authority over the other, 

or where he stands in a fiduciary relation to the other : or 

(b) where he makes a contract with a person whose mental capacity 

is teinjxirarily or permanently affected by reason of age, 
illiie.s.s, or mental or bodily distress.” 

The third sub-section wa.s introduced into the Act by an amendment 
made in 1899.* Its provisions are important to litigants. They are 
these ; — 

“ (3) Where a person who is in a position to dominate the will of 
another, enters info a contract with him. and the transaction ap])ear8, 
on the face of it or on the evidence adduced, to be unconscionable, the 
burden of proving that such contract was not induced by undue influence 
shall lie ujxin the jierson in a position to dominate the will of the other. 

Nothing in this aub-.section .shall affect the provisions of section 
111 of the Indian Evidence Act, 1872.” 

It is thought that in .such a treatise as the prt'sent, it will be sufliciont 
for the purpo.ses of this chapter briefly to indicate the directions in which 
the provisions of this section may have a .sptu’ial interest for those who 
engage in contracts of insurance ; relegating a more detai1e<l examination 
to a later chapter. Broadly speaking, this s<*ction codifies principles 
which derive directly from the equitable doctrine of undue influence as 
developed in England. That doctrine had, in several instances, boon 
applied by Courts in India Iwfore the Act was amended in 1899. The 
peculiar structure of Indian Society, especially that which einlxMlies the 
notion of a joint family as the same is understoo<l in Hindu Law, the 
authority at once wide and intimate exerciseil by religious teachers 
of all denominations, the reverence paid to personal religious preceptors, 
and perhaps, alxive all. those long-established customs by which the vast 
majority of women in India are obliged to leiwl a life of wclusion, lend 
to the protective features of this section an adde<l importams'. 

The attention of those inlere8te<l in contras-ts of Insurance may then 
be .specially directed first to clause (h) of sub-section (2) which imports 
the notion of “ age, illness, or mental or bodily di.stro.ss ” — not necessarily 
so impairing *, — but so affecting *, the mental capacity of a party to a con- 
tract, as to enable the other party to dominate his will. Observe, too, 
that the effect of age, illness, or of the other causes mentioned, need not 
be permanent. It is sufficient if it (a) exists at the material time, and, 
(6) enables the other party to make use of it. 

Contracts made with women are, of all others, the most likely to give 
rise to defences founded upon this doctrine. It is for this reason that the 
choice of agents, sub-agents, and of medical examiners, needs to be made 
with more than the ordinaiy caution which experience in lands where 
women are not so secluded suggests as necessary, and that their 


1 Indian Contrart Act Amendtnont Act (VI of 1890), sec. 2. 
* Hie italioe are the Author's. 
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instraetions should be rathet more elaborate ; while, on the other hand, any 
such defence, if msed, needs to be most carefully examined. Moreover 
It should to noted that it has been held in Badiatanneasa Bibee v. Ambica 
C^ran, [1914] 18 C.W.N. 1133 that “the undue influence which may 
affect &pur^rM8h%n lady’s understanding of a document may proceed 
frozu ft third party . In that case, the parties to the document were the 
lady on the one side and her husband’s creditor on the other ; and it was 
the undue influence of the husband, and not of the creditor, which was held 
sufficient for the Court to set aside the document. 

Since the beginning of the 2(Vth centnw,’ , there has been some attempt 
to obtain for contracts to which Indian ladies, not in complete seclusion, 
are parties, the same measure of protection wliich the law in India has 
long extended in the matter of burden of proof to women purdanashin 
in the strict sense of that term as known to Hindu or Moslem Law and 
custom. The decisions in Shaik Umail v. ,4niir Bihi, [1902] 4 Bom. L.R. 
148 ; lamail Muaaajee v. Hafiz Boo. [1906] 33 Cal. 773 and the earlier 
decision of tlie Privy Council in Hodges v. The Delhi and London Bank Ltd., 
[1901] 27 I. A. 168 nil point the same way : that such special protection 
will not be expressly extended. In the last-named case, their Lordships 
met with a suggestion that the Plaintiff was gnaai-pTirdanashin, an ex- 
pression which their I.or(]HhipH took “ to mean a woman who, not being 
of the purdanashin class, is yef .so close to them in kinship and habits, 
and so secluded from ordinary social intercourse, that a like amount of 
incapacity for business must be ascribed to her, and the same amount of 
protection which the law gives to purdanashin must be extended to 
her”. “The contention” they observed “i.s a novel one, and their 
Lordships are not favourably impressed by it ”. Their Lordships, 
however, went on to state that “ outside the special class ” so long 
recognizwl by the Courts as purdanashin “ it must depend in each case 
on the character and position of the individual woman, whether those 
who deal with her are or are not bound to take special precautions 
that her action will l)e intelligent and voluntary, and to prove that it was 
so in case of dispute ”. 

It is worthy of notice that by the express terms of section 16, 
those of sub-section (3) thereof are not to affect wliat had been already 
enacted in section 111 of the Indian Evidence Act (1 of 1872).' The 
principle thus attracted was founde<l upon the long-established practice 
of equity whereby a person whose use for his apparent advantage of some 
position of trust or special confidence reposed in him by another, must, 
on a challenge by that other as to his good faith regarding a particular 
transaction between them, assume the burden of establishing that he 
was throughout actuated by good faith. 

Mistake, (a) 0/ Fad.— Section 22 of tiie Indian Contract Act is in 
the following words ; — 

“ 22. A contract is not voidable merely because it was caused 
'’y one of the parties to it being under a mistake as to a matter of fact. 

While section 20 reads as follows ; — 

“ 20. Where both the parties to an agreement are under a mistake 
'ts to a matter of fact essential to the agreement, the agreement is void. 


» Section HI of tho Indian Evidence Act is in these terms.— 
a question a* to the good faith of a transaction between parties, one of wh^rtands 
to the otbw in a poeition of active conSdence, the burden of prowig the good faith 
the troosaotion m on the party who is in a position of active confidence. 



34 Insurance in BriHsh India 

Explanation . — An erroneous opinion as to the value of the 
thing which forms ti)e subject-matter of the agreement is not to 
be deemed a mistafea'as to a matter of fact.” 

To the la3rman, as to many a student, it might well seem that unless 
an erroneous belief (and one essential to the contract) be shared by both 
the parties the contract is neither void nor voidable. Happily such is not 
the law of the land. Were it so, the whole dootrijie express^ in the throe 
Latin words consensv3 ad idem would have but little applicability to the 
law of contract in Britisli India. In England, under the old system of 
pleading, whenever a party sought to avoid a contract on the ground of 
some erroneous Indicf but for which he would not have entered into it, 
the old test was : “ were the facts sufficient to o.stablish the old Common 
Law defence of -Yon e»t faclum This plea usually covered an allegation 
that whatever the document relied ujKui nsexpressing the contract might 
look like, the party .seeking to avoid its incidence had, in fact, not meant 
to enter into such a contract at all ; and thu.s, in contemplation of law 
had not done so. 

Neither in England nor in India is the word “ mi.stakc ”, in any true 
sense, a term of art. Thus is it that a fundamental error on the jmrt of 
only one party may liave so operated as to pr<>vent the formation of any 
real agreement upon the same thing. Such mistakes, then, though in 
fact and logically-spt'aking, itnilahral in character, will, notwithstanding 
the provisions of section 22 of the Indian Contract Act prevent the other 
party from enforcing the ctmtraet and will entitle the party labouring 
imder the error to rescind, not on thcgr(>un<l of a ” mere ” mistake. b\it on 
the footing that the two parties were, in the jWirticular circumstances 
disclosed, never ad idem . 

The principle has Ik'cu clearly stated in a rei'cnt ca.se. ” It is true 
that in general the test of intention in the format ion of contracts and the 
transfer of propertt" is objective : that is, intention is to Ik* asc<>rtained 
from what the parties said or did. But proof of ntistakc affirmatively 
excludes intention. It is, however, os.scntial that the mistake relied on 
should bt* of such a natun- that it can he projK*rly descrilKid as u mistake 
in respect of the underlying assumption of the contract or transaction 
or as being fundamental or Iwvsic. Whether the mistake i1(k>s satisfy this 
description may often be a matter of great difficulty." {Per Lord Wright, 
delivering the Judgment of the Privv Council in Nonrich Union Firt , 
etc. v. W. H. Prire Ltd.. [1934] A.C. 433, 403.) 

Earlier in the same Judgment, it ha<l lK*en observes! that “ the only 
transaction with which the mind of the appellants (the insurers) went, 
was payment of a claim on the basis of the truth of facts which constit utesl 
a loss by perils insurcKl against : they never intended to pay on the basis 
of facts inesmsistent with any such loss by ]M>rils insun-d against ”. 

The reader is warned that eam*s of this description are but exceptions 
to the general rule of law that a mistake, at 9vch, has no legal effect, 
and that an error entertained by one of the part ic'.s needs to bo fundamental 
in the sense indi(3^te«l in the case cited, if it is to operat4! towurda the 
avoidancK* of a contract on the ground of an aliaence of coruieruuii ad idem. 

Such fundamental errors have been classified a.s those concerning 
the nature of the transaction, the identity of the other contracting party 
and the subject-matter of the agreement. 


1 Ttiot is to iwy, " the oontraot relied upon wee not made". 
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The provisions of section 22 bar a party from placing reliance upon 
any other class of error save those arising from the misrepresentation 
or fraud of other parties to the contract. 

Informed by a similar conception are those decisions — naturally, 
few in number — which have found some essential term of a contract 
in writing to have been cast in language so ambiguous that the party 
seeking to avoid may reasonably have read it in one way, at the material 
time, although the other contracting party may as reasonably have read 
it in another. Such (jases are always peculiar and form exceptions to 
the general rule whereby parties to written contracts are impliedly 
“ bound ” as Lord Watson said in Stewart v. Kennedy, [1890] 15 A.C. 
108, 123 “ by the interpretation which a Ck)urt of Law may put upon the 
language of the Instrument ”, as contrasted with any private interpretation 
of their own. But tlic real ratio governing the decision of these excep- 
tional cases is that a Ctjurt, having regard to the peculiar faet.s and taking 
into consideration tlic singular circnmstanctis of the ca.se before them, 
accepts the private interpretation of each of the parties a.s reasonable, 
though irreconcilable, and thus reaches the conclu.sioti that the parties 
in respect of the es.scntial term thu.s in dispute were never ad idem. 

We sli.dl return to the foregoing t.opic a.s also to those kindred matters 
to whicii reference* has just lH*cn made, when, later on, we arc considering 
the somcwliat complicated circumstances which often surround particular 
classes of in.surance bu.siness. But at the outset the reader should be 
reminded of the dangers which attend ujwn dealings with illiterate or 
semi-literate individuals; since in such circumstanws arc to be found 
abundant opjK)rt unities for a genuine misunderstanding on the part of 
su(*h individuals as to the full implications of the contract into which 
they may appear ready enough to enter. It is in consequence of this 
state of things that in.surers in this country when dealing with parties 
BO situated should exercist- the gnadesl caution to secure not only a proper 
and sufficient explanation on their own liehalf of every essential term of 
I he agr<H>ment , hut should by suitable rules impress upon their representa- 
tives the necessitv of satisfying themselves that the true imiiort of every 
technical quostion whicli the propo.scr has to luiswer is understood by him 
111 a country where the language of superior commerce i.s English, but 
wliere proiKw^rs may ordinarily employ in their donmstic and social 
affairs one of some 2.5(l A-iaiic languages, it is not difficult to imagine 
a complete misunderstanding of something going to the root ot the 
contract, and, therefore, in any contest at law. how strongly a case for 
the defendant may la* found entix'nched. 

(fj) 0/ Law.— The relative section of the Act is section -1 and reads 

as follows : — . , 

“ 21. A contnwt is not voidable lx>ca.use it was caused 
113 to any law iu force in Briti-sh India ; but a mista e as o 
force in British India has the same effect as a mistake ot tact. 


ItHJSTRATION. 

the provisions of sections 10 and 13, name y, y 
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so fiindamental tis to have prevented the parties at the material time 
from being ad idem will vfHate the contract, in the sense that it will enable 
the Court to find that there was no contract at all. This, as already 
observed, is as true of unilateral mistake of so effectual a character as 
it would be of bilateral mistake. 

It is thus itself a vulgar error to suppose, as has sometimes been said, 
that the individual citizen is premmed to know the law of the land. The 
heresy arises from a misuse of the maxim : — ignorantia juris hand 
excusat. So far back as 1846, in Marlirtdale v. Fallmer (2 C.P. 706, 710), 
Maule J., used these words, “There is no presumption in this country 
that every person knows the law ; it will Ixi contrary to commensense 
and reason if it were f<o.” That very learned Judge went on to state the 
nile of the Common Law to be that “ ignorani-e of the law shall not excuse 
a man, or relieve him from the consequences of a crime or from liability 
upon a contract Maule J., was a Common Law judge and was not 
concerned in that decision to compart* the rules of the Common Law with 
principle.s of Equity which had long sought to mitigate those rules and 
could so mitigate them in matters of which the Court of Chaiuery might 
take cognisance. The viewpoint of Equity in relation to the foregoing 
maxim is well illustrated by the Judgment of I.r)rd Westbury in Copper v. 
Phibbs, L.R. 2 H.L. 149, 170. “ In that maxim,” .said he, “ the wordjtM is 

used in the sense of denoting general law, the ordinary law of the country. 
But when the word jus is used in the .sens** of demoting a private right, 
that maxim has no application. Private right of ownership is a matter 
of fact ; it may be the result also of matter of law ; but if piirties contract 
under a mutual mistake and mi.sapprehension as to their relative and 
respective rights, the result is that the agreement is liable to be sot aside 
as having proceeded upon a common mistake.” 

The above represents, in outline, the view of the matter which since 
the Judicature Acts of the ’seventies of last century may now be urged 
in any Court of Justice, Courts in India have not hesitated to follow 
the English decisions on the point, e.g.. Ram Chandra v. Oanesh Chandra, 
[1917] 21 C.W.N. 404 ; Appavw Chfiliar v. The S.I.Ry. Co., A.I.R. 
[1929] Mad. 177. The last-mentionwl case is interesting in that it regards 
payment by roi.stake of an unauthorized surcharge to be a pure mistake 
of general law within the true meaning of the maxim. 

What the law says to the general citizen, then, is no more than this. 
It is within the power of the citizen to find out what the law is ; and in 
matters of liability under that law whether such liability arises under 
the law of crime or of that of contract, he cannot avoid them on the ground 
merely that he did not know what was the law by which his liability was 
governed or was to be tested. 

Misrepresentation. — In some sense, it is the representation of 
supposedly existing facts which is ever present in all preliminary negotia- 
tions whose aim is the formation of a contract ; and it is some represen- 
'tation or other which succeeds in bringing the parties ultimately to 
agreement. It is difficult, indeed, to conceive a contract in which either 
by direct or by some indirect method, material circumstances are not so 
represented by one party os to constitute influences predisposing the Other 
party to agreement. It does not follow, however, that every representa- 
tion operates as an inducement. Thus it is that not every misrepresenta- 
tion will entitle a party to avoid a contract on tl^t ground. In 
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generftl, it may be said that a party seeking to avoid a contract may always 
do 80 if the mierepresentation relied upon as having induced the consent 
was fraudulent, or if the supposed truth of the matter stated was so strong 
a predisposing influence that but for a belief in its truth the party thus 
led astray would not have entered into the contract at all. 

A special class of representations, however, are now-a-days known 
as “ warranties ” and it is one of the curiosities of the Indian Contract 
Act that it nowhere defines a “ warranty Nor does the Act in terms 
treat representations under those categories familiar to the English 
student as “ innocent ’’ and “ fraudulent ” representations. It prefers to 
define " Misrepresentation ”, properly so-called, and to treat the topic of 
“ fraud ” separately. 

This state of things would seem largely referable to the fact that 
section 18 of the Indian Contract Act which defines Misrepresentation 
was modelled upon the draft civil code of New York, while section 17, 
which defines fraud, was modelled upon the then accepted English juris- 
prudential conception. The two sections are thus respectively worded : — 
“17. ‘Fraud’ means and includes any of the following acts 
committed b.v a party to a contract, or with his connivance, or by his 
agent, with intent to deceive another party thereto or his agent, or to 
inducei him to enter into the contract : — 

(1) the suggestion, as to a fact, of that which is not true by one 

who eloes not believe it to be true ; 

(2) the active concealment of a fact by one having knowledge 

or Ixdief of the fact ; 

(3) a promise made without any intention of performing it ; 

(4) any other act fitted to deceive ; 

(3) any such act or omission as the law specially declares to be 
fraudulent. 


Explanation . — Mere silence as to facts likely to affect the 
willingness of a person to enter into a contract is not fraud, unless 
the circumstances of the case are such that, regard being had to them, 
it is the duty of the person keeping silence to speak, or unless his 
silence is, in itself, equivalent to speech.” 

“ 18. ‘ Misrepresentation ’ means and includes — 

(1) the positive assertion, in a manner not warranted by the in- 

formation of the person making it, of (hat which is not 
true, though he believes it to be true ; 

(2) any breach of duty which, without an intent to deceive, 

gains as advantage to the person committing it. or any 
one claiming under him, by misleading another to his 
prejudice or to the prejudice of any one claiming under 

(3) causing,’ however innocently, a party to an agreement to make 

a mistake as to the substance of the thing which is the 
subject of the agreement.” 

The legal effect of a *• misrepresentation ” by one of the contracting 
parties inducing the other party to consent is 

able at the option of the party misled (section 19). And ) 

true where the representation belongs to the class known as . 

for there the other contracting party may at his ^ 

broach or, if it suits him, may waive it. Thus, ^ folloiring 

discovering the untruth of the representations made 
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oourses open to him : — (a) he may afBrm the contract, or (6) may repudiate 
it, and in that case, may, ^sued upon it, (i) set up the miarepresentation 
or the breach of warranty' a defence ; or, (ii) may himaelf sue for res- 
cission of the contract. Under the Indian Contract Act, the apparent 
rights set forth above, are subje<'t to these qualidcations, namely, that a 
nusrepiesentatiou. fraudulent or otherwise, which has not, in fact, 
operated as an inducement to consent, does not render the contract void- 
able ; nor will such misrepresentation whether by afiirmation or by silence, 
though fraudulent, and notwithstanding its operation as an inducement 
to consent, avail to avoid the contract if the party misled could with 
ordinary diligence have discovered the truth. (Section 19.) 

Warranties. — There remains to discuss that special class of represent- 
ations which are style<l “ warranties ”. For though the Indian Contract 
Act, as already observed, has nowhere expressly dealt with the topic 
of “ warrantie.s ”, the general law of the land implies, both in relation to 
the sale of good.s and in relation to contracts of Insurance, both the concept 
of a warranty which has been evolved by English Law and the 
legal consequenc'es which that law recognizes as following upon a breach. 
See Netc Y'ork Life Injniranee Company v. Phoebe Shelia Gamble, [1900] 
27 Cal. 593; Condogianie v. Guardian Asmrance Company Ltd., [1921] 
2 A.C. 125 ; Great Eastern Life Assamnee Co., Ltd. v. Hira Bai, [1931] 
55 Bom. 124 : The Provinciicd Insurance. Co., Ltd. v. Morgan. [1933] 
A.C. 240 ; Vulcan Insurance. Co. v. Dawsons Bank and Anr.. [1933] 11 
Rang. 266. 

The use of the word “ warranted ” in sub-section {!), in a sense un- 
known to the law of England or to the law of India as the same stood prior 
to 1872, hais been described by two great jurists as “ an elementary fault 
The same learned writers have regard^ sub-section (2) as obscure and 
apparently useless, and sub-section (3) as involving confusion between 
contracts voidable because consent was obtained by misrepresentation, 
and transactions without legal effect, because there was no legal consent 
at all. The first sub-section was considered as far back as 1879 and sub- 
section (3) one year later by the Bombay High Court in circumstances 
which do nothing to remove the obscurities and (xmfusions thus noticed.* 

For all practical purposes however, and especially for those affecting 
contracts of insurance, assertions made as of fact which the parties agree 
shall form the basis or part of the basis of a contract (in the sense that the 
contract is made upon the footing that the assertions are true) are to be 
regarded as in that special class of representations now-a-days styled 
“ warranties 


1 The late Sir Fredrick Pollock and the late Sir Dinshah Mulls in the Ath Edition 
of their treatise npon the Indian Contract wid Specihr Relief Acts, n. 119. 

* Oriental Bank Carporalim v. Fleming, 3 Bom. 242, 267 ; In re Nartey 
Spinning and Wea/eing Co., Ltd., S Bom. 62. 

* It may aid the Indian student to understand how this word “ warranty *' has 
come to aesnme its special position os a term of art hy recalling its origin and usss 
in other eontexte. The woid “ warrant ” is from the old French “ waraM, mtrtmd " 
a variant o furl ulanHW ; and is thus intimototy oonneoted with the notion of a "guaran- 
tee " in the sense of on sasuranoe authoritatively expressed . From this notion 
derives the use of the word warrant an expressive of an authority upon which rsliatioe 
may be placed by the person to whom the authority is addromnd. In this manner 
the word has altaohed itself to the document expressing sod oonvey ing the authority, 
e.g., g warrant authorizing someone to sot os the attorney or agent of onoUtar i a 
warrant authorizing the person therein named to arrast anothar. Tha poaMM h) 
see. 16 of the Indian Contract Act to which refe r ence has been miula Jboea 
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" A warranty is an express, or implied, statement of something 
which the party undertakes shall be part of a contract, and though 
part of the contract yet collateral to the express object of it.” {Per 
Abinger, C. B., in Chanter y. Hopkins, 4 M. & W. 399, 404s=8 L.J. Ex. 16 ; 
quot^ by Martin, B., in Azemar v. Casella, 36 L.J. C.P., p. 264.) In 
Charterparties and Marine Insurance “ Warranted ” or “ Warranty ” is, 
and for many years has been, synonymous with a “ Condition” strictly 
binding on the party making it. (Per Williams, J., in Behn v. Burness, 

3 B. & S. 753=»32 L.J. Q.B. 20.> ; Barnard v. Faber, [1893] 1 Q.B. 340=62 
L.J. Q.B. 159.) 

A summarized view of the position now attained by the word 
“ Warranty” in the law of England was made by Lord Haldane in Dawsons 
Lid. V. Bonniti, [1922] 2 A.C. 413 ; “• The proper significance of the word 
warranty in the law of England is an agreement which refers to the subject- 
matter of contract, but, not being an essential part of the contract either - 
intrinsically or by agreement, is collateral to the main purpose of such 
a contract. Yet irre.spoctive of this, the word came to be employed in 
England when what was really meant was .something of wider application, 
a pure condition.” 

A long chain of cases from NewcastkFire Insurance Co, v. Maemorran, 
[1815] 3 Dow. H.L. 355 to Paxman v. Union Assurance Society, [1923] 
39 T.L.II. 424 has decided that once it is incorporated in any contrMt 
of assurance that a particular statement shall form the basis of the policy 
the truth of the statement is warranted. Such a warranty must Im 
fliscoverablo in the policy or incorporated therein by reference. t® 
important to remember that the effect of the warranty is to render the 
materiality of the statement irrelevant. What matters and what is 
asserted is its truth. Nor is the innocence or otherwise of the 
making the untruthful statement relevant. It has been held that he 
warrants not only the truth, but, in certain circumstances, the corrertness 
of the form in which the statement is cast {Joel v. Law Union and troum 
Insurance Co., [1908] 2 K.B. 863, 885.) There is recent authority xn 
America for the view that if a fact is warranted and the truth is otherwise 
the policy will be avoided notwithstanding that the insurer was aware 
of the true facts (Ouimond v. Fidelity-Phoenix Insurance Co., of New rork 
[1912] 9D.LJI. 463) ; but such a view is, if is submitted, quite unienawe 
under the Indian Contract Act. . 

An implied warranty or covenant is founded on 
t ion of the parties. tl,e object aimed at being ” to Bjvesuch busmess effigy 
to the transaction as roust have been intended at a e , nerils 

parties who are business men ; not to unclose on one si of 

of the transaction, or to emancipate one side from ,, gjjjjg 

failure, but to make each party promise in law as much, at a 


iU., " not uarranted by the information of has not the 

sonae, oorroot enough ; since it means no more than „ .^arrant ” in that 

backing of aufBoient authority . The fa^t word warranty has 

non-teohnioal sense. It remains to note, neverthe recognition of the 

attained its present technical meaning m the Jaw be bound by it 

“ authority ^ of the poraon making A ^ aubiect of the asseveration may 

as by any other term of the contract, slthough the i >yarrantor 

be liltateml only to the object of the „f th" ^tter stated. Thus 

is (in a litorai^te again) the Quaxtor of the truth^th^ m 

the modem t^ioal use ofthe word “warranty isseennotto 

4U, £rom etulMAt gignifioance. 
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as it must haVe been in the oontempiation of both parties that he should 
be responsible for in respeett’-of those perils or chances The Mooreode, 
[1889] 14 P.D. 64, 68. See also Comptoir Commercial Anoereois v. Power, 
[1920] 1 K.B. 868 per Bailhaohe J. at p. 876. 

Lord Bussell, J. in Badische Co.’a eaee, [1921] 2 Ch. 331, 379, says 
as follows ; — 

“ The doctrine of dissolution of a contract by the frustration of its 
commercial object rests on an implication arising from the presumed 
common intention of the parties. If the supervening events or circum- 
stances are such that it is impossible to hold that reasonable men could 
have contemplated that event or those circumstances and yet have entered 
into the bargain expressed in the document, a term should be implied 
dissolving the contract upon the happening of the event or the circum- 
stances. The dissolution 1 ies not in the choice of one or other of the parties 
but results automatically from a term of the contract. The term to be 
implied must not be inconsistent with any express term of the contract. 
These general statements are, I conceive, justified by the language used 
and the views expressed by Lord Sumner in Bank Line v. Capel <fr Co., 
[1919] A.C. 435 and bv the Lords before whom was argued the Tamplin 
Ciwe,[1916]2A.C.397.‘”' InDahlv AVJaoa, [1881] 6 A.C. 38, at p. 59 Lord 
Watson had said “ there may be many possibilities within the contempla- 
tion of the contract which were not actually present to the mind 

of the parties at the time of making it, and, when one or other of thow' 
possibilities becomes a fact, the meaning of the contract must be taken 
to be not what the parties did intend (for they had neither thought nor 
intention regarding it), but that which the parties, as fair and reasonable 
men, would presumably have agreed upon if, having such possibility 
in view, they had made express provision as to their several rights and 
liabilities in the event of its occurrence ”. 

That the principles under which warranties are created are, as applied 
to contracts of insurance, the same, whether the contracts are in respect 
of marine, life or fire policies had been well settled in Kngland since at 
any rate the leading case of Thomson v. Weems, [1884] 9 A.C. 071, at 
pp. 683-684. “ It is competent to the contracting parties, if both agree 
toil and suflScientiy express their intention so to agree, to make the actual 
existence of anything a condition precedent to the inception of any 
contract ; and if they do so the non-existence of that thing is a good 
defence. And it is not of any importance whether the exisUmoe of that 
thing was or was not material. The parties wouhl not have made it a 
part of the contract if they had not thought it material, and they have 
a right to determine for themselves what they shall deem material. . . . 
Id policies of marine insuranoe I think it is settled by authority that any 
statement of a fact bearing ujKjn the risk intrcxluced into the written 
policy, is, by whatever words and in whatever place, to be construed as 
a warranty, and, pritnd facie at least, the compliance with that warranty 
is a condition precedent to the attaching of the risk. I think that on 
the balance of authority the general principles of insurance law appl.V 

to ail iosnrances, whether marine, life or fire But I do not think 

that thi* rule as to the construction of marine policies is also applicable 
to tlie construction of life policies.” Whether in marine, life or any other 
poliey of insurance a long chain of cases has established that an express 
warrant is to be viewed as creating a condition precedent, the breach 
of which will avoid the contract. {EUinger v. Mvtml Life Insuronee Co. 
York, [1905] 1 K.B. 31.) 
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Conditions Generally. — ^The creation of conditions whether 
“ conditions precedent ’’ or " conditions subsequent ” is responsible for 
much judge-made law not only in Great Britain but in the Dependencies 
as also in the United States of America. Other conditions have by some 
writers been referred to as “ conditions concurrent It is an obvious 
defect in the Indian Contract Act that the notion of a conditional contract 
is expressed in terminology foreign to the language of English jurists in 
reference to contractual obligations. A whole Chapter is devoted to 
the notion, but that chapter (Chapter III) is entitled “of contingent 
contracts In it the definitive section 31 is thus worded ; — 


“ 31 . A ' contingent contract ’ is a contract to do or not to do some- 
thing, if some event, collateral to such contract, does or does not happen.” 

For insurers of all sorts the effect of stipulations which though 
made during the preliminary stages may yet be intended to govern the 
right to a policy at all, is of pre-eminent imjK>rtancc. For while under 
the pen pal law'n f nnntr a at the intention of the parties as to every t erm 
and ooilSItion governing a contract in writing is to be gathered trom all 
the relevant documents read as a whole, there has grown up a recognized 
rule in reference to contract.s of insurance — especially applicable to life 
insurance— creating a presumption that all communications before the 
execution of the policy are preliminary’ only. For this reason it is custo- 
marv to employ in the policy itself "^phraseology designed expressly to 
attract the contents of antecedent documents so as plainly to incorporate 
into the contract itself what but for such express incorporation would 
be otherwise deemed preliminary only. A recent example of the efiect 
of a stipulation made prior to the issue of a policy and having the effect 
of a condition precedent to any right in the proposer receive a^licy 
is presented bv the facta in Harrington v. Pearl Life, etc.. [1914] 30T.L.R. 
613. There, while accepting the proposal, the instirers had made two 
stipulations, one being the usual stipulation as to ^yment of the policy 
being a condition precedent to the attachment of the risk, the other that 
there should be a declaration a.s to no material change m the s 

health since the date of his medical examination. proposer ma^de the 

required declaration, fell ill. made no disclosure of the 
stances, and died within a few hours of the payment of the pre®*"“- 
It was held that the insurers, had they known of the altyre^ circumstance . 
would have been entitled to refu.se the premium and . 

the proposer by failing to disclose those altered M 

feitJd h^ right to a policy. The same principle wa.s 
Lav Union andRork, [1928] 1 K.B. ^^Pre t In^h a 
ignorance of the altered oircumstancfs brong i ■ ' ^ g^id the 

on the part of the assured was held to entitle 

contract. The ratio behind these dwision-s is **’.“*. . jg 

lion operating as a condition "p be to render a suit 

wufficiont to defttrov that njfht. Th* ofitet, ’ ,int,<‘nable ' while 
to oufori* the issue of a ikiUcv in such ‘‘f ' 

any policy issued in ignorance of the breach wi 

Fraud.— The essence of fraud is de ■ „„„„ the 

no leas. Fraud, therefore, as a ground for , 1^ deceiver. For, 

of deoeit, and not uimn . ^as been the victim 

if the person sought to be deceived is no mi , however, which 

of no .^re thanl attempt which damage ; 

•s saooessful, may create a cause of action i P 
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or, in particular ciroaotstanoes. may affcn^ a ^und of defence in 
a suit based upon ooatcatn^ The old form of action trhere damage is 
the direct result is the Action of Deceit. There is nothing in the law of 
India which precludes a litigant in a proper case from so framing his suit. 
But in the present treatise where the rights and obligations of the parties 
to be discussed arise ex contractu any further reference to suits of that 
character might well seem superfluous. 

The definition of Fraud m section 17 has already been set out. The 
legal effect of fraud in the law of contract in India is dealt witli by section 
19 marginally titled ' Voidability of agreements without free consent” 
and comprehends not only fraud but coercion and misrepresentation as 
grounds. It is in these words : — 

“ 19. When consent to an agroement is caused by coercion, fraud 
or misrepresentation, the agreement is a contract voidable at the option 
of the party whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or mis- 
representation, may, if he thinks fit, insist that the contract shall be 
performed and that he shall be put in the position in which he would have 
been if the representations made had been true. 

Exception . — If such consent was caused by misrepresentation or 
by silence, fraudulent within the meaning of section 17, the contract 
neverthelcs-s, is not voidable, if the party whose consent was so 
caused had the means of discovering the truth with ordinary diligence. 

Explanation . — A fraud or inisre^tresentation which did not 
cause the consent to a contract of the party on whom such fraud was 
practised, or to whom such misrepresentation was made, does not 
render a contract voidable.” 

It will be noticed that while active misrepresentation fraudulent 
in intention is of itself sufficient to enable the p^y misled to avoid the 
<*ontract, passive misrepresentation by silence even with intent to deceive 
and even if successful, will not suffice, if, with ordinary diligence the party 
misled could have discfivcred the truth of the matter. It is otherwise 
in England. 

The topic of non-di.sclosure, fraudulent in intent, is one of no small 
importance to insurers. It may well happen that part of something 
material to be known to the insurer may be diselos^ and some other 
part suppressed ; and in eons»fjuenoe of such partial suppression of the 
facts the insurer may be deceivcfl. Such partial suppression, if it have 
the result predicated, will be a fraudulent nmiueion within the mischief 
of .section 19 of the Indian Contract Act as constituting “ silence ”, 
fraudnlent within the mf*aning of section 17. 

It has been frequently pointeil out that the border line between 
fraud and mere misrepresentation on the one haml, and fraudulent mis- 
representation and Irreaeh of warranty on the other is a narrow one. 
And 80 it is. But, for praotiea.! purposes connected with contracts of 
insurance, the broach of a warranty is as good a defenoo as is fraudulent 
misrepresentation and is usually the easier to establish. 

It has also been said, and tliat view baa been frequently acted upon, 
that ‘‘ gross negligence ” in regard to material statements may amount 
to evidence of fraud. Such a view has sometimes been misoonstrued and 
re-stated as if carelessness, however gross, would itself amount to fraud. 
It is submitte<l that there is no authority for such a view in relation 
to the law of contract in British India. For a statement of how 
apparently mere carelessness or supposed forgetfulness may be evidwico 
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of fraudulent misrepresentation, we may refer to the observations of 
Lord ^bome in Brownlie v . Campbell, 6 A.C. at p. 936 : “ If his memory 
had failed, still it was the case of a person who once had certain knowledge 
of the fact and who could have no right to assert one way or the other 
a fact as of his own knowledge upon such a subject unlefs he possessed 
that knowledge ; and if he did assert it, he was bound to make the 
assertioit good. The mere fact of forgetfulness by a man who }ia.s known a 
certain fact, who is asked whether that fact has happened or not, and 
says positively that it did f)r rlid not, cannot possibly be an excuse ; because 
if he had spoken the simple truth he would have skid, ‘ I do not recollect 
whether it is so or not.’ If the fact la* that he does not recollect, then 
by saying that the fact was so, or by saying that the fact was not so, he 
takes upon himsc'lf the respfinsibility of a positive statement upon the 
faith of which he knows that the other man is going to dfal for valuable 
consideration.” 

It is submitted that the phraseology employed in the Indian Contract 
Act avoids some of the unfortunate effects of the decision of the House of 
Lords in Derry v. Peek. 14 A.C. 337, 360, which, it is submitted, however, 
nowhere impeaches the validity of the rea.soning of Lord Selbome in 
Brotcnlie v. Campbell cited above. But where the problem is to determine 
whether the person making the questioned statement did o’" did not enter- 
tain at the time of making it a Ijelief in its truth, there is surely no better 
test than the one Bug;g.este<l by Lortl Hersehell in, Derry v . Peek., at p. 380., 
namely, ” to apply the standard of conduct which our own experience 
of the ways of men has enablcfl us to form, by asking ourselves whether 
a reasonable man would be likely under the circumstanceB so to believe 

It is thought that the foregoing summary of the general law of fraud 
as applicable to the general law of contract in British Ifidia will sufBce 
for the purposes of the present Chapter. 

The niceties involved in those border line ca.ses whic’b from time to 
time have created difficulties with reganl to the liabilities of parties 
arising under exmtraets of insurance will be referred to later in their 
proper plae«. 

The foregoing summary of the general law of contract with reference 
to defences grounded in misrepresentation (including breach of warranty) 
presents in outline what the law of the land was in relatioit to all contracts 
of insurance up to the Indian Insurance Art, 1938. Contracts iff Insur- 
ance having reference to marine and all classes of insurance business 
other than life nssuraneo remain in respect of the foregoing defences 
in a suit on the |X)liey unaffeote<l by the provisions of that Act. 


Right to question Life Policies curtailed.— On the other hand the 
provisions of section 45 of the Indian Insurance .\ct, 1938 finxe protoun y 
modified the hitherto accepted rights of insurer-s in the matter ot ayoidame 
of Life Policies on some of the forecoing grounds. Section 4 j rea s . 


“No policy of life insurance effeetwl before the commencement of 
this Act shall after the expiry of two years from the date 
of this Act and no poliey of life insurance effected after the i 

force of this Act shall, after the expiry of two years from the date on whi 
It was effected, be called in question by an insurer on t**® P™"™ ^ 

a statement made in the profsisal for insurance or in an> j ,, 

medical officer, or referee, or friend of the insured, or in anj ..nlega 
ment leading to the issue of the policy, was inaccurate pr false 
the .in mrep shows that such statement waa on a matfin.W.m8Sm— 
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fraudu lently made bT ihe pol icy holder andjbhat th e p plkiAo l d ef fat e w 
at r»f Iti VKn statement iros laTse^ 

in the result bi^onBTlFariitatynmujiiilorn^^ if ■>!>, .tnriwg- 
th e first 2 y wre of jHifl~!&QLiov : to avoid which thereafter the inauzar - 
iwst esta'hlisirthat the, misstatement relied upon 1W'(T)‘traudulent, t.«., 
with^SSSnflS'Mve or induoe. (2) made by the proposer'jiaUKinn 
it to be false, and (3) that the misstatement relatea'to a-mattertilSterTal 
to the «(JHtTitet."’The insurer, by virtue of the same section, is placed under 
a sinuTar disability in respect of any life policy eflFected before the com- 
menoement of the Act save that such disability does not begin to run 
against him until two years shall have elapsed from the said date. 

The misstatements so protected cover not only ordinary statements 
made by the proposer himself which might induce the formation of 
the contract, but any statement touching the assured whether made by 
the medical examiner, or referee, ora friend, the truth of which might by 
agreement have been made the basis of the policy. 

The section is not happily worded and seems to the present writers 
likely to raise difficulties to which further reference will be made hereafter. 

Suits under the Fatal Accidents Act. — There is one peculiar 
direction in which the mere existence of a polic’V of insurance may, it 
would seem, affect parties to a suit in which the cause of action is not 
even remotely concerned with anv contract of insurance. Reference 
is here made to a suit for damages instituted under the Fatal Accidents 
Act (XHT of 1855). This Act was modelled on the English Statute 9 
and 10 Viet., c. 93 (1846) commonl.v called “ Lord Campbell’s Act ”, after 
the great lawyer who was responsible for it. This English Statute was 
first amended in 1864. but the material amendment affecting those who 
may have become assignees of Life Policies was effected in 1908 by 8 
Eldward 7, e. 7 which provides in section 1 that “ In assessing damages in 
any action, whether commenced before or after the passing of this Act. 
under the Fatal Accidents Act, 1846, as amended by anv subsequent 
enactment, there shall not be taken into account any sum paid or payable 
on the death of the deceased under any contract of assurance or insurance 
whether made before or after the passing of this Act.” 

This last-named and extremely important amendment was occasioned 
by a general feeling that it was unfair to allow tortfeasors, i.e., those whose 
negligence or other wrong-doing had brought about the assured's death, 
to take advantage of his private providence. The trouble had begun 
shortly after the passing of Ijoitl rampliell's Art in a case in which one 
of Lord Campbell’s own rulings when sitting at Nisi prius'^ had been 
cited to the C^urt in support of the proposition that any sum assured lo 
a deceased person and by him assigned to some one who eventually 
became a Plaintiff under the Fatal Accidents Act in respect of the assored 's 


1 !/i«i prhu. The Indian student will remember that civil aotiona wen In the 
past commonly, and to-day often are still, tried by juries in Elngland : and that the 
same Jodies who went on circuit in England to the County towns partly aa Judges 
of Assise (which ropnsented their jnrisdiction oi-er statutory weights and ra sa sti rew) 
and partly for the purpose of delivering the jails of their prisoners (which repraaented 
their criminal jurisdiction) had the further duty of bearing such civil actions as bad 
not been removed to the King’s Courts at Westminster. The phrase nisi prnt* i» 
tsJceo from the oomrosad issued to BherilEs to bring jurors for the trial ‘of paitioular 
ctvfl actions “ tmless previously ” — and that is the meaning of the tfro Latin words — 
the Justices who ceme into the County had alread,y du^sied of the cause. From 
tUe phrsae the laaryers come to speak of Judges sitting to bear and determine civil 
actionk with juries os “ sitting at Sitipritu ”, 
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death, should be deducted from any sum which a Jury might, apart from 
any such assured sum, feel inclined to award to the Plaintiff as pecuniary 
compensation for the loss sustained by that death . (See the note of Lord 
Campbell’s original observations to the Jurors in Hicks v. The Nevjport 
Abergavenny and Hereford Railway Co. tried at the London sittings in 
February, 1867 cited at p. 4(>3 in the Report of Pym v. Great Northern 
Railway Co., 4 B. & S. 397 ; 122 E.R. 508.) 

Unfortunately there has been no amendment of the Indian Fatal 
Accidents Act corresponding to the sensible provisions effected in the 
English Statute by the amending Ac t of 1908. In consequence of this 
sUto of things it may well be that a Judge in India may feel himself 
compelled to follow Lord Campbell’s view. 

Restraint of legal proceedings.— The general policy of the law 
of England favoured a strict protection of a citizen’s right to have any 
dispute arising out of his contractual relations with a fellow citizen decided 
in a Court of Law. In a<'cordanc« with this policy , agreements restraining 
legal proceedings so as absolutely to exclude the would-be litigant from 
any recourse to the ordinary tribunals were held void. As time went on, 
it became necessary somehow to reconcile the generality of this doctrine 
with the wishes of the commercial community to resort to private 
arbitration in certain classes of cases, and to incorporate in their contracts 
an agreement so to do. In India, as in England, there is an Arbitration 
Act,i the effect of wliich is to afford legal sanction to the decision of an 
arbitrator so long as he shall have performed his duties properly and in 
accordance writh the expreasod intentions of the parties. So, where 
parties to a contract have agreed to submit their disputes to an arbitrator 
or arbitrators, but nonetheless one of them institutes proceedings in an 
ordinary Court of taw upon the same cause of action, the Court wiU 
exercise its powers to stay such a suit until the remedy by arbitration 
has, in one manner or another, been exhausted. 

In like manner the policy of the law of England, as in India, is to 
preserve to the citizen his right to have recourse to a Court of law for the 
purposes under consideration within such a time as the law of the lemd 
allows. The Indian legislature has followed that of England in placing 
upon its statute book an act * prescribing the period of time within which 
a person may agitate his grievances in a Court of law ; the relative statute 
providing respective periods for various classes of litigation. Such a 
statute, conferring as it does upon on© party to a contract a period within 
which he may bring his action, in so doing confers upon the other party 
the right not to be molested in that regard after the date when the pre- 
scribed period shall have run out. 

The Indian Contract Act » makes void to that extent any agr^meirt 
■‘by which any party thereto is restricted absolutely from enforemg his 
rights under or in respect of the wntract by the usu^ legal prowedings 
in the ordinary tribunals, or which limits the time within which he may 
thus enforoe rights”. ... .. ,. 

The section expressly excepts contracts to reftr to arbitration im- 
putes which have arisen or which may yet arise. By the b^cific Beh 
Act « a contract to refer to arbitration may be enforced by a decree 
for spedfio performance. Tlie Specific BeUef Act, however, is not 


> Act IX of 1800. 

t Indian r.imii-Afinti Act IX of IOCS. 

> 8m. 28. 

< Act I of 1877. 
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everywhere in force in Biitii^India. In dwtriots whrae it is not in force, a 
contract to refer to arhitrwtm may be enforced under the Contract Act 
itself.^ 

The true extent to which the words of the section oonld be applied, 
and an accurate construe of them, have raised, from an early date after 
the passing of the Contract Act, points of some nicety. So early as 1876 
Garth C. J., in Coringa Oil Co., Ltd. v. Koegler, 1 Cal'. 486 ruled that if a 
contract were to contain a stipulation that no action should be brought 
upon it, that stipulation would be void ; but that if a contract were to 
contain a double stipulation to the effect that any dispute between 
the parties should be settled by arbitration, and that neither party should 
enforce his rights under it in a Court of law, the first stipulation would 
be valid, as not hit by the section; whilst the second stipulation would 
be void, in that by it the jurisdiction of the Court would necessarily be 
excluded. The .same cjise decided that a contract whereby it was agreed 
that all disputes should lie referred to two arbitrators whose decision 
should be final, does not come within the mischief of the section. The 
student needs to follow wnth some care the distinction thus drawn. 
To agree to arbitrate and at the same time to agree to accept the arbi- 
trator's decision is not to enter into a void contract ; because the j>arties 
are not thereby- obsolulely restricting themselves from hai’ing recourse 
to law, e.g., in the case of the arbitration proceedings brcaldng down, 
or where the arbitrator, as such, acts illegally. The other stipulation to 
which reference is made above, namely, that neither party should enforce 
his rights in a Court of law, would, if allowed, prevent both the wntracting 
parties not only from having a dispute otherwiste adjudicated upon, if 
the arbitration proceedings broke down, but from questioning the 
propriety of anything done in connection with those proceedings. 

Even nicer questions arose as to contracts which sought to regulate 
the time within which a party might seek to enforce his rights under the 
contract. In clearing up difficulties on this head certain contracts of 
insurance came up for scnitiny. Tlius in South British and Marins 
Insurance Co., Ltd. v. Brojonaih Shaha, [1906] ,76 Cal. 516, a policy of 
marine insurance (ontained a condition that no .suit b^' the assur^ would 
be sustainable in any Court unless instituted within six months afler the 
loss; and further, that if any suit was commenced afbw the expiration 
of six months, the lapse of time sbonld be taken as conclusive evidence 
against the validity of the claim. Neither of the {mrlies to the suit 
invoked the aid of section 28 of the Contract .■\ct , and the Court itself made 
no reference to its provisions. It was held, how-cver, that the assured 
was bound by the terms of this |)articular stipulation and that as the suit 
bad been instituted after tlie time agretsl upon, it must fail. 

Three years later the case of Hirabhai v. Manufacturers Life 
Insurance Co., [1912] 14 Bom. L.R. 741 came up for decision. In that 
case the contract contained a clause worded os follows : “ No suit shall bo 
brought against the company in connection with the said policy later 
than one j-car after the time when the cause of action accrues.” ll»t 
case went to the Court of appeal where the learned Judges considered 
themselves entitled to read the stipulation with special reference “to 
the objects and exigencies of insurance” and to hold that althot^h in 
form a stipnlation of such a kind appeared to limit the period within whieffi 
a suit could be brought to enforce rights under a pohoy, in substanee it 
amounted to a waiver of the assorod’s right, subject to the condition. 


Seo. 28. Exception No. 2. 
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The distinction is » real if a fine one, and was elaborated in Baroda 
Spitming and Wet^iing Co., Ltd. v. The Saiyanarayan Marine and Fire 
Insurance Co., Ltd., [1914] 88 Bom. 344, where, however, views in dis- 
agreement with the decision come to by the Judges in Hirabhai v. 
Manufacturers Life Insurance Co. were expressed. The distinction 
between the clause in Hirabhai’s case and that which fell to be construed 
in the Baroda Spinning case is well illustrated by the last-named decision. 
There the clause read “ .... or if the claim be made and rejected and 
an action or suit be not commenced within three months after such rejec- 
tion aVi benefit under tbe policy sbaii be forfeited.'' A passage 

from the judgment of Bachelor J., at p. 355 appears to us to express 
the real distinction with clarity. After referring to the language of 
section 28 of the Contract Act the learned Judge proceeded as follows; 
“As I understand the argument for the appellants, the learned Advocate - 
General, while admitting— -what has often heen decided — that the 
Indian Limitation Act operates in such a ease as this not to extinguish 
rights, but only to bar remedies, contended that for the purposes of this 
appeal we should look rather to the substantial effect intended by the sec- 
tion than to the precise form of words which the Legislature has used. The 
argument was that, however valid and important in law be the distinc- 
tion between the barring of a remedy and the extinguishment of a right,, 
yet to the man of business it is much the same thing whether his right 
be gone or the remedy for enforcing the right be barred, and it was urged 
that in substance and effect there was no appreciable distinction between 
saying ‘ I agree that ujwn the expirj' of three months after the rejection 
of my claim, my right.s shall be forfeited (as is said here) and saying 
‘as to the time within which I may enforce my rights, I agree to limit it 
to the period of three months, after the rejection of my claim’; and this 
latter covenant would umlfubtedly be void under the section. In my 
opinion, however, the distinction, which beyond question exists, is vital 
in the constrtiction of the section. As I understand the matter, what 
the Plaintiff was forbidden to do * was to lunit the time within which 
he was to enforce his rights ; w hat he has done 2 is to limit the time within 
which he is to have anv rights to enforce ; and that appears to me to be 
a very different thing." This seems to have been’ the view which was 
tacitlv accepted by the C'ulcutta High f’ourt in South British Fire and 
Marine Insurance Co. v. Brojo ^ath Shaha, [1909] 36 Cal. 516 though 
it must be admitted that that decision is of no direct assistance, since the 
question of the effect of section 28 of the Contract -4ct on such agrwments 
was not expressly considered.” It was, however, considered in Oiri- 
dharilal HanumdrAux v. Bagle Star and British Dominions Ins. Co.. 
[1927] 27 C W N 955 and the same view taken of its provisions. For- 
feiture clauses of the kind dealt with in the Baroda Spinning 
held valid in Burmah (Rainey v. Burmah Fire d- Marine Ir^. Co., [19-5] 
3 Rang. 383 and Unirersal Fire d- Gen. Ins. Co. v. Jajmn Cotton Trying 
Co., [1927] 5 Rang. 208) and all the foregoing authorities \rere considered 
and the distinction made bv them accepted by the same Court in Ohose 
V. Reliance Ins. Co., [1933] U Rang. 475. 

It is to be obse^ed, however, that if parties to a 
of attempting to iwtrict the period within which a suit might be 
to sometoing lees than that allowed by the aw of 7^Jd 

agree to* enadension of that period, a stipulation to such an effect would 


* By geo. 2S of the Contract Act. 

* By the tenng of the egtoenumt. 
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not be hit by the words of section 28, bat woold^' Bonet^, ^|^ ^ 
under section 23, as tending^to defe&t & provMon of lay ^ ' ^r}ui,t is 
laid down in section 3 of the limitation Act in these “QyQfy 

instituted after the period of limitation prescribed shal^ ^ dismissed 
although limitation has not been set up as a defence.” ’ 

Soarces and Principles of Insurance Law. — In £),giand the law 
relating to insurance has begun to be codified. The Position is very 
different in Lidia. Apart from a few sections in the Injji^n Insurance 
Act, 1938 and from certain isolated provisions in other Acts which only 
incidentally impinge upon the topic of insurance, such co^^p^Pts have to 
be constru^ according to the general law of contract, whjch as we have 
seen, though itself the subject of particular enactment is j^jt pven now 
wholly codified. Li consequence, we must, to a large exte(^j^ judi- 

cial decisions ; and we shall find that the Courts in Indij^ recognise the 
same sources of insurance law as English jurists have long tocognized, and 
that contracts of insurance in India, save where some c^tpregs provision 
of law otherwise compels, are decided upon principles wjjjpjj jong 
commended themselves to English judicial opinion. 

The more modern English statutes represent, howeVg^^ attempt 
in some measure to improve upon mere judge-made law. ^ 
as the English codes go beyond express judicial they can 

afford' but limited' guidance to Courts ih India, wiiicti Ij^yg the duty, 
first to look to the statute law of the land, and then to implement the 
intention of that law to the extent only which authority pcmiits. 

How the law relating to insurance in India is shaped reference 
to particular classes of insurance business will form the guPjgpt of the 
later chapters of this treatise. 
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THE CONTRACT OP INSURANCE UNDER ITS 
SPECIAL LAW 

1. Freiiminarj. 2. Indenmity: — ^in the Law of England — as 
defined in the Contract Act — English doctrines followed — rights of pro- 
Qiigor — ^ri^ts of promisee — Indemnity or Guarantee — Fidelity Guaran- 
tee, an example — ^A border-line case — contracts of Indemnity or Guaran- 
tee ore contingent contracts, 3. Guarantee;— defined — distinguished 
from indemnity — guarantees, general or special — continuing guarantee — 
liabiUty under consideration — insurance having attributes of a contract 
of guarantee— Pull disclosure, how far obligatory — Avoidance of the 
guarantee — Discharge of the surety — Co-suretyship — ^rights of surety to 
subrogate. 4. Insurable Interest: — defined — a species of property — 
Bubiect and enjoyment of interest — Honour policies, so-called — p.p.i. 
contracts in India — ostensible interest in illegal insurances. 5. Sub- 
rogation: — origin of the notion — modem usage — doctrine applied in 
India — subrogation in the law of insurance — practical application of the 
doctrine. 6. Contribution. 7. The Policy: — interim protection. 8. 
The Premium: — mode of payment — Forfeiture — power of Agents in the 
matter of Waiver — ^return of premium — recovery of premium disallowed. 
9. Assignment and Nomination : — Transference of righ ts under policies — 
Marine Insurance — statute law in India — effect of assignment — nomina- 
tion. 10. Risk and Loss. 11. Rule of Good Faith. 


1. Preliminary. 

The preceding chapter sought to summarise those elements of the 
law of contract in British India which in a general way affect a contract 

of insoranoe properly so-called. . , r c 

It is the um of the present chapter to describe those teatures or a 
contract of insurance which give to it its distinctiV’e ch^cter. 
inasmuch gs it is the function of every contract to establish a rignt or 
rights to flome benefit under it, while at the same time ijn^smg some 
corresponding liability, we must include as materials for tocussion a 
statement indicative of the Umits within which such beoefats may 
enjoyed andanoh liabilitiea enforced. Finally, as the present chapter is 
primarily intended rather as an aid to the student and 
reader than as offering guidance to the tramed legal practitionCT, an 
effort is made to present the discussion of such matters ^ ^ 

Guarantee, Inauia^ Interest, AssigMent, Subrogation and Go 
m language as onteohni<»l as is oonsistent with clearness. 

“•a? mcnilMllh ibr wli.t it «. lie othets peeute M the 
msuranwwiISwa which the particular contract is deseed 

w. alj aSllSL JSty W h.« e-olvef t« 

•tieuranoe boamess an apjwoiaiate type of special contract. > » 

4 
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the objeot of thia chapter k to state uid exphih thie ooakutn cliarao* 
terktios of aH iaRinffioe)|p>ntraotB, the readw wffl be referred to latv 
chapters of thk treatise wt a disonasion of the more speciaiised forms. 

S. Indemnity. 

In its original conception the contract of insurance was ope of 
indemnity. Gradually, however, other kinds of agreement were devised 
by which persons could be “assured” in the matter of future events in a 
manner not wholly within the accepted definitions of indemnity. Thus, a 
ptdioy of marine insurance, in its inception, was a contract of indemnity, 
and is so still. But it was for long a matter of debate whether a polioy 
of life assurance was a contract of indemnity. Many examples of 
insurance against accidents do not constitute, strictly speaking, contracts 
of indemnity; while, though generally so, fire and burglary insurance 
policies are not necessarily contracts of indemnity in the strict sense. In 
shmi, it will depend upon the precise t^ms of the policy in every individual 
case whether in contemplation of law it is to be construed as a contract 
of indemnity or not. It will be well, therefore, to discuss this notion of 
“indemnity” which is so intimately connected with the law relating to 
policies of insurance. 

The word “indemnity" by derivation expresses the notion of “saving 
from lorn So, by a contract of indemnity a person assumes a liability 
to make good some other's loss. 

The Contract of Indemnity in the law of England. — ^An 
indemnity, as a term of art,* expressive of a contractual obligation has 
been defined as “a contract, expressed or implied, to indemnify aminst a 
liability and the liability under which is coterminous with the liability 
it is intended to cover, and is independent of the question whethw 
somebody else makes default or not”. * (Pontifex v. Foord, [1884] 12 
Q.B.D. 162.) In less technical language this means that some one promises 
for a proper consideration to take upon himself a liability coterminous 
with someone else’s liability to a thinl person, i.e., no more and no lees 
th an whatever that liability to the third person amounts to. 

The above is a definition derived fix>m English case-law. We shall 
shortly contrast it with the definition which finds a place in the Indian 
Contract Act. But before doing so it may be well to mark certain 
features of the former definition. We note that the obligation to 
indemnify may be not merely expressed (as, for instance, by a legal 
instrument) but may be implied from the nature of eertain transactions 
in which the parties are interested : that is to say it may emerge, perhaps, 
as an equitable duty arising from a particular relationship. An extreme 
examine of an implied contract to indemnify may be given for illustrative 
purposes only. In Sheffield CorporalUm v. Bar^y, etc., [1905] A.C. 392, 
it was said in the House of Lords that where a person invested with a 


1 Ills word isdmved from two latin words mood (iomnum suggesting oppouUon 
to loss, out of which oventusUy emerges the late latin word iudemniiat of which our 
En^ndt “mdemnity ” is the equivsdent. 

£ By “• term of srt ’ ' is meant a word, or sometimes a phrase, oonoeived as 
having a preciae and oonstont mrsining for juriste. In that sense it hw a teohninal 
as opposed to a merely ptmular or oohoquial meaning. 

* Bee also Cotton v. Bennett, [18841 28 Cb.D. 181 ; Spelter v. BrieM Steam Naa. 
Oa., [1886) 13 Q.B.D. 98; Oarehort v. N.K. By., [1886] 29 Oh.D. 344; Birmingham 
Zmni CO.V.L.* K.W. By., [1892) 34 Ch.D. 272. 
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atatutcn-y or oonirbon tw doty had, in the exercise of that duty and 
on the request, direotion ot demand of another, and without any default 
on his own port, incurred a liability to third parties there was implied 
by law a contract, on tlm part of the person making the request, to 
indemnify the person having the duty or the supposed duty, against anv 
liability which might result from ita exerdse. A common example of 
an implied promise to indemnify is presented, as will be seen later, by 
any contract of gimrantee. For in every such contract the law implies a 
promise by the principal debtor to indemnify the surety. 

The other Mture to be noted in the foregoing definition is that the 
liability which the indemnifier undertakes to shoulder is wholly ungupiif^^ 
in the matter of origin. 

Indemnity as defined in the Contract Act. — In section 124 of the 

Indian Contract Act a definition of indemnity is set forth in these words : 

“A contract by which one party promises to save the other 
from loss caused to him by the conduct of the promisor himself, or 
by the conduct of any other person, is called a contract of indemnity.” 

It will immediately be noticed that this definition is much narrower 
than the notion of a contract of indemnity as expressed in the English 
decisions, confining, as it does, the loss which is intended to be made 
good, to loss arising from human conduct in some shape or form. Were 
this definition to be regarded as exhaustive in India, a contract of marine 
insurance for instance, being, as it is, essentially an undertaking to 
indemnify for losses incidental to marine adventure (among which are 
perils of the sea), would not constitute a contract of indemnity in the law 
of India. The commercial reader will easily call to mind a whole host of 
other risks, commonly insured against, which would be contracts of 
indemnity under the English defiimtion, but which would be excluded 
from the definition of a contract of indemnity under section 124 of the 
Indian Contract Act. 

It has, however, Ireen already pointed out that the Indian Contract 
Act is not exhaustive of the whole law of contract.* And it is sub- 
mitted that neither section 124 nor section 125 is to be regarded as 
exhaustive of the particular topics to which they refer. It will indeed 
be shown hereafter that the Courts in India have construed contracts 
of indemnity according to English canons of construction — apart 
altogether from these two sections of the Contract Act — where to do 
otherwise would make it impossible for the Courts to give effect to the 
plain intention of the parties, or would violate principles of equity which 
are now part of the accepted law of the land. This English concept of a 
contract of indemnity as including promises on the part of the promisor 
to save the promisee from losses occasioned by events not necessarily 
dependent upon human conduct, is essential to a true definition of a large 
number of modem contracts of insurance; and, as already pointed out, is a 
concept fundamental to the proper construction of a policy of marine 
insurance. Though in an academic sense, as certain learned commenta- 
tors have pointed out, it is true enough that the description of a contmct 
of insuranoe as a kind of contract of indemnity is to use language w^oh, 
since the Contract Act, sounds “improper” in India,* Indian Judges have 


* See p. 17, ante. 

- PoUodi te Mulla, op. «!., Cth Edn., p. 483. 
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EnftUah doctrines followed^The Contraot Act is eilent u to the 
moment when the liability of an indemnifier attaches. The old view in 
Sbagland was that there was no “loss” until the promisee had paid; 
and tiierefore that the promisee oould not lawfully make demand oa the 
jsomiscHr tiU that implied condition should have been fulfilled. Such 
is the doctrine underlying the decision in CMxngt v. Hayvoood, [18391 
9 633. But since, at any rate, the jud^ent of the Court of 

Appeal in England in Liverpool Mortgage Insurance Co.’s case. In n. Law 
Onarantee Trust ds Accident Society, Ltd., [1914] 2 Ch. 617, a more 
equitable view has prevailed; and the modern doctrine may be thus 
expressed in the words of the judgment in that cause: — 

“ To indemnify does not merely mean to reimburse in respect of 
monies paid, but (in accordance with its derivation) to save from loss 
in respect of the liability against which the indemnity has been 
given”, for “if it be held that payment is a condition precedent to 
recovery, the contract may be of little value to the person to be 
indemnified, who may be unable to meet the claim in the first 
instance.” 

It would seem to follow, then, that a good actionable claim by a 
third party against the promisee will, in the view of equity, be sufficient 
to entitte the promisee to immediate indemnification on the part of the 
promisor and, apparently, for the full amount of the claim; although, 
ultimately, an adjustment may have to be made upon the basis of the 
actual loss suffer^.' So much then, for the case where there is no 
more to be considered than the mere liability to indemnify. Different 
considerations, however, will apply where, as pointed out by Buckley, 
L.J., in the same case “the party giving the indemnity is concerned 
with the application of the money which he pays”. 

It was the principles thus laid bare in the Liverpool Mortgage 
Insunmoe Company’s case to which Lort Williams, J., in the recent 
Indian case of Osman Jamal dh Sons, Ltd. v. Oopal PurshoUam, [1928] 56 
Cal. 208, had recourse. It was there held that a material part of the 
controversy fell within the category of cases where the party giving the 
indemnity was concerned with the disposal of the money which he paid. 
The student will find that without the application of these ICn gHah 
dootrines to which attention was drawn in that case, justice could not 
have been done between the parties. That was also an examjde of a 
case where the position of a promisor needed to be defined in law and his 
lights (if any) protected. 

Rl^ts of Promisor. — ^Tbe Contraot Act is curiously sfient as to the 
r^ts of a {Homisor. The promisor («.e., the indemnifier) in a contraot 
of indemnity is psrtioulariy under the potection of Equity. As was 
observed by Jsrdine, J., in Maharana Shri Jasvatnngji v. TheBeentarycf 
Stale for India, [1889] 14 Bom. 299, 303, “ The piindplB which oounsel 
for the plaintiff asks us to apifiy is that 'wdl>known ptindi^ oi law, 


' In CKiranji tat v. Narami, [1919] 41 All. 896. the Court held that a oauae 
of sctiOD atOM a]rttiist the promiaor the moment Uie deoree had been peeiert l^lrr* 
w pram IBM. The Court did not eapr eei l y decide whether the tiabrntT un^ 
Oonlraet of Indemnity might not have attartwd earlier. 
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that whore one person has agreed to indemnify another, he will, (m 
mating good the indemnity, be entitled to succeed to all the ways and 
means by nrfdoh the person indemnified might have protected himnAlf 

against or reimbursed himself fw the loss’ The Tndinn CJontract 

Act in section 141 applies this principle to the contract of suretyship: 
but sections 124 and 126, which deal with the contract of indemnity, are 
silent on this point ; only the rights of the promisee are stated ; those of the 
promisor are not mentioned. Counsel for the plaintiff did not notice 
this omission when arguing for the application of the doctrine of sub- 
rogation. In the absence of reported decisions, I am of opinion that the 
doctrine is to be applied for the following reasons. It is an essential 
part of the law of indemnity. It is clearly based on natural equity and 
is thus of general application. The Indian Contract Act does not impair 
it, and is itself only a partial measure, as the preamble shows. ” 

The judgment from which the foregoing passage is quoted, was 
pronounc^, it may be noted, seventeen years after the Indian Contract 
Act had come into operation. 

It may therefore be said as a generalization that the rights of a 
promisor imder a contract of indenuuty are at least analogous to the 
rights of a surety under a contract of guarantee as the same are declared 
in section 141 of the Indian Contract Act. We shall see in rather more 
detail what that amounts to in discussing the latter section in relation to 
the topic of guarantee. It will suffice, perhaps, for the moment, to 
observe that where the liability of the promisee to the third party is in 
any way met by a security m the hands of that party, or is susceptible 
of being set off against some debt or actionable claim respectively due to 
or enforceable by the promisee against the third party, there arises an 
equitable right, available to the indemnifier, to the benefit of anything of 
that nature which enures to the person he has undertaken to indemnify. 
Putting the matter in less technical language, this right is one entitling 
the indemnifier to stand in the shoes of the person he has agreed to aid; | 
from which it follows that if he has so undertaken another man’s burden, 
he must at least have the benefit of every circumstance which will make 
that burden lighter. Reduced to the simplest illustrative terms, where 
the loss against which a party has agreed to indemnify another, might 
at first sight seem to involve the indemnifier in a payment of (say) 
R8.1,000, this sum would be reduced to no more than Rs 500 if there 
was an enforceable debt of a like sum from the third party owing to him 
who is to enjoy the contract of indemnity. This right is made available 
to the indemi^er by what jurists call “ the doctrine of subrogation ”. 
This is discussed below. ^ 


Rights of the Promisee. — ^The rights of the promisee under a con- 
tract of indemnity when sued by the third party have been long crystallized 
in England. Included is the power to bind the promisor by the judgment 
in the suit against the promisee out of which the claim to be indemnified 
srises. In 1615 there was decided in England the leading case of 
Lampitigh v. BnUhwaU (Hob. 105; 1 Sm.L.C. 141) from which a number 
of doctrines have been deduced. Among them, is the rule that the 
promisor cannot re-agitate the merits of the suit which the third party 
has brought to judgment against the promisee. And this nde holds 
althoni^ the promisor was no party to that suit. (See per Mellish, L.J., 


1 See p. 72, post. 
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in Parker v. Lewu, [1873] 8 C9i^pp. 1035, 1050.) This rule has been 
applied in India. [Natti^ppa v. Vridkackala, [1014] 37 Had. 270.) 

These English dootrines as to the rights of an indemnity-hc^er, 
when sued, jdainly account for the language of section 126 of the Indian 
Ckmtraot Act, which is in these words: — 

“126. The promisee in a contract of indemnity, acting within the 
scope of his authority, is entitled to recover from the promisor — 

(1) all damages which he may be compelled to pay in any suit in 

respect of any matter to which the promise to indemnify 
apj^es; 

(2) all costs which he may be compelled to pay in any such suit 

if, in bringing or defending it, he did not contravene the 
orders of the promisor, and acted as it would have been 
prudent for him to act in the absence of any contract of 
indemnity, or if the promisor authorised him to bring or 
defend the suit; 

(3) aU sums which he may have paid under the terms of any 

compromise of any such suit, if the compromise was not 
contrary to the orders of the promisor, and was one which 
it would have been prudent for the promisee to make in the 
absence of any contract of indemnity, or if the promisor 
authorised him to compromise the suit.” 

Indemnity or Guarantee. — There are sometimes contracts (depend- 
ing for their utility upon an undertaking by one person to relieve another 
of a liability) which, though cast in language appropriate only to one 
type of contract, may yet in contemplation of law, belong not to that 
but to some other. Such an arrangement may wear the appearance 
of a contract of guarantee when in reality it should be classed as one 
of indemnity. The distinction is much clearer in the law of England 
than it would be in India, if the definition of a contract of indenmity 
appearing in sec. 124 of the Indian Contract Act were exhaustive; for, in 
England a contract of guarantee is impossible aithout bringing at least 
three persons into juridical relationship. As uill be seen hereafter, these 
are the creditor, the debtor, and the guarantor (styled the surety). In a 
contract of indemnity, as the same is understo^ in the law of England, 
the only relationship established is one between the indemnifier (the 
promisor) and the person indemnified (the promisee). Thus, it was 
decided in Ouild <L- Co. v. Conrad, [1894] 2 Q.B. 885, that a promise 
to be primarily and independently liable is not a guarantee, though it 
may he an indemnity. 

Accordingly, it is not the mere use of the word "guarantee ’’ in a 
pdiey which brings the contract within that category. A good example 
of the way in which the use of the word "guarantee " may mislead, and 
give rise to an ingenious but unwarranted defence, is presented by the 
case of Dane v. Mortgage Ituurance Corporation, [1894] 1 Q.B. 64. The 
facts were simple. A lady held a fixed-deposit receipt in a colonial 
bank. A frwtnight before the money was repayable, the hank fidled. 
She had taken out a policy with the defendants wherefri, after the usual 
recitals, appeared these words; — “The Cewporation (i.e. ^ Insurers) 
do hereby guanuitee to the assured the payment of the said fHrineipal 
sum at £1,0^ and interest in manner following .... The Ompora- 
tKiD will pay to the assured the said principal sum if the debtees »ball 
have made defrudt in paying the same . . . . On Uie bank rtojrping 
paynMBttt the lady claimed tbs m<mey from the insurers. 'While the iaeuters 
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were conri dering hw claim a scheme of arrangement was arriyed at, 
(oompulB«wy under the particular colonial law), by which the plaintiff was 
allotted shares in a new concern which was to take over the assets and 
liabilities of the bank. At the trial of the action, the defence was that this 
was a contract of suretyship or guarantee ; that the shares taken in the new 
undertaking extinguished the debt; and that thereby the surety (».e. 
the Insurance Corporation) was discharged from its liability. Lord 
Esher, M.B., would have none of this. He regarded the contract not as 
one of guarantee at all, but as a contract of insurance of a kind to be 
classified as a contract of indemnity, “The policy” said he “is not a 
guarantee that the bank will be able to pay; it is a positive direct contract 
that, if the bank d(»8 not pay a certain amount on a fixed day, the in- 
surance company will pay that amount .... If the bank had not 
failed, but had remained in perfect credit, and it had on some untenable 
ground refused to pay the plaintiff at the time when, according to the 
deposit note, payment was due, the plaintiff would not be bound first 
to sue the bank ; the policy is made for the very purpose among others of 
preserving her from that necessitj’: she would be entitled to receive 
payment from the defendants, the insurers ; but then, if, after they had 
paid her, the bank, discovering their mistake, were to pay her the amount 
of the deposit, she would be bound to account for it to the defendants; 
or, on the other hand, if the bank stilt refused to pay, she would be bound 
to allow the defendants to sue in her name.” 

In the above passage the then Master of the Rolls sufficiently 
describes the incidents of an insurance policy having the characteristic 
features of a contract of indemnity. And in so doing he has concluded 
with a reference to a doctrine wliich will receive more detailed treatment 
towards the close of the present chapter — that of subrogation. 

Other lessons quite as useful to the student of insurance law are to 
be learnt from the same case. Kay, L.J., looked at the matter of sub- 
stance from yet another angle. He met the arguments of the defence as 
to the effect of the scheme of arrangement with the bank’s creditors by 
referring to two well-known cases, Slater v. Jones, [1873] 8 Ex. 136, and 
Ex parte Jacobs, [1876] L.R. 10 Ch. 211, as deciding that arrangements 
which might bind creditors or discharge debtors by operation of law do not 
necessarily discharge a surety; and he went on; “assuming that this 
contract was a mere contract of guarantee, or suretyship, it seems to me 
that a default did occur within the meaning of the contract, and therefore 
that a right of action vested in the plaintiff to which what occurred after- 
wards affords no kind of defence ”. 

This judgment presents a good example of how- to construe a 
contract with reference to what it discloses as to the intention of the 
parties. That intention being plain, namely, that the insurer would pay, 
made it immaterial in the particular state of facts, whether the contract 
were to be classified as one of indemnity or of guarantee. 

Fidelity Guarantee, an example. — The principles enunciated 
in the two preceding paragraphs are further illustrated by that class of 
insurance business which is designed to cover an employer’s loss through 
the dishonesty of some person he employs. In commercial circles what 
is thus sought to be achieved is often spoken of as the obtaining of a 
“fidelity (marantee”. This type of business, so far as it is undertaken 
by those who hold themselves out as insurers, will fall to be diMussed 
in more detail hereafter. For the moment it may suffice to ^int out 
that a policy taken out for such a purpose, though colloquial usage 
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treats it «a » ' «M H fant i»» , i», in oootempUttot (tf law, m egotiaot of Iniltm-- 
nity. Thus m aasat()l^«aQ gain so mon tium tihe amount of his aotoii 
loss, no matter iHiaft may be menticnied in the dooument relied 
upon. So. too, vhere the assured is so oiroumstanoed as to be able to 
reooup hiin»Jf from any souroe which the de&ulter mig^t draw upon, 
the insurer (as the indemnifier) enjoys the same rights, uniw the doctrine 
of Subrogation. Upon this guinoipie the insurer may deduct from the 
dium m^e against him all unpaid salary, wages or commission whidi 
the assured may have letained, and is liable only for such balance on 
the contract as is left uncovered by this appropriation of moneys due to 
the defaulter. 

It often happens that an employer seeks to cover his risks by insuring 
with more than one insurer in respect of the same servant. And where 
this is the case, an insurer against whom a claim is subsequently made 
may have the benefit of any other policy of insurance or of any other 
guarantee properly so called. This he may do either by an application 
of fhe doctrine of Subrogation, or by what is called Contribution, the 
effect of which, as we shall see hereafter, is to apportion a loss so covered 
by several insurers rateably among them. See the decisions in American 
Surety Co. of New York v. Wrigh^on, flDlO] 103 L.T. 663 and Emfloyera 
Liability Aseuranee Corporation v. Skipper A East, [1687] 4 T.L.R. 65. 

For the student it is important to remember that the equitable 
doctrines of Subrogation and Contribution are available to an insurer 
wherever the terms of the policy exhibit a contract which in contempla- 
tion of law amounts to one of indemnity. 

A Border-line case. — In England the necessity of determining 
whether the terms of a contract shew it to be one of guarantee or of in- 
dmnnity often arises also from the need of knowing whether the puticular 
agreement is, as English lawyers say, “ uithin the Statute of Frauds”; 
for contracts which are uithin that statute must be in writing. 

It often happens that unwary persons imagine they have a guarantee 
when in fact they have not. Sometimes the evasions to which such 
oircumstanoes give rise succeed, and sometimes they fail. Witness the 
ease of OuUd A Co. v. Conrad mentioned above. Everything in that 
ease turned upon whether the promise made was in the nature of an 
indemnity; for if so, it would not be within the Statute of Frauds and 
so mig^t be entered into verbally; or, whether, on the other liMid, it was 
a guarantee, in which caec the defendant would avoid his liability. The 
fa^ were these. The defendant was a partner in a mercantile firm, 
which desired to draw upon the plaintiff firm. The defendant gave 
a guarantee in writing to the extent of £6,000 in consideration of the 
plaintiff allowing the defendant’s firm to draw. When the firm’s over- 
draft had exceeded £4,000 the plaintiff declined to continue up 

their bills. Thereupon the defendant VOTbally undotook to provide 
funds to meet a succession of bills. The action was brought to recover 
sums of money representing the amount of three snoh hiUs. The de- 
fenduit denied that he had given any pituniae either of gimnotee or 
indem nity. The jury found, as of fact, that he had verbally andartaken 
to provide funds to meet two of the biHs in suit. It was thus IsA to the 
Judge to decide what remedy in law (if any) iho facto found gftry to the 
pla inti ff. The Judge decided that tlm psxmiiaeu mte sot in tlifl nattnre 
of guarantees and so need not be in writing, and ha gavo judfBMl^ ^ 

idsintiA. On jqipeal, Lindley, LJ.. in delivering the 
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jtidgSMnt of Court deaoribed it as a “border-line caae”. The dia- 
tinotioB made in th e jwigpaent ie a real, if fine, one. "It was said that 
the oonfcraota wore oonditiomd upon the failure of the firm to meet the 
Ml*. But I am inclined to think that the defendant did promise that 
if the plaintiff would accept the bills of the firm he would take care that 
they were met, and that the plaintiff accepted the bills on the faith of 
that promise; if that were so the defendant was primarily responsible 
and the promises amounted to promises to indemnify, and were not 
merely guarantees.” 

Contracts of Indemnity or Guarantee are contingent con- 
tracts. — Contracts of indemnity as also those of guarantee belong, of 
their very nature, to that large class which under the general law of India 
is.styled “contingmit contracts”*; for it is on the happening of a particular 
future event, or “ contingency ” , that the obligation to perform the contract 
arises. When the event shall have occurred lawyers say the liability 
“attaches”. 

3 . Guarantee. 

The Indian Contract Act has placed in the same chapter. Chapter 
VIII, the allied topics of indemnity and guarantee. It may be said that 
a closer association of the two ideas was then in mind than need today 
be adhered to. The features which distinguished the one kind of contract 
from the other were not always so clearly marked as now they are. 
Yet even so recently as 1925 a bench of the Madras High Court* found 
a good deal to dissent from in a judgment, then scarce 10 years old, 
concerning the true construction and import of sections 140, 141 and 145 
of our Act. 

The notion of guarantee or suretyship is an old one. The first of 
these two words was for long more commonly written “Guaranty”, 
conveying to the eye as to the mind the historical truth, already remarked 
upon,® that it is in point of derivation not far removed from the original 
notion of “Warranty”. 

In the Indian Contract Act the word is spelt “Guarantee”. To the 
Indian student the particular meaning assigned to the word so spelt 
may perhaps seem surprising, if not rather confusing, having regard to the 
meanings respectively assigned to such words as donor and dofnee, mort- 
gagor and mortgagee, promisor and promisee; while the commercial reader 
will, as naturally, recall the familiar use of the words drawer and drawee 
in connection with a bill of exchange. Such readers might expect to 
find the word guarantor used of the person who gives the imdertaking, 
the undertaking itself to be called the guaranty, while the person in whose 
favour it is granted, named the guarantee. But the fact is that in the 
Indian Contract Act the word guarantee is not used of any party to the 
contract, but refers solely to the undertaking itself. This involves another 
kind of nomenclature to describe the parties to the agreement.* 


* See p. 41, emu. 

* This oaee i* referred to in more detail on p. 58, poet. 


* See p. 88, ante, n. 3. , - 

* The particular nomenclature used was, m fact, no novelty when the contract 
Act WM framed. It to reasonably clear that the word " guarantee ' on liw of 
iawyen haa in the past r e pro a o nted no more than an attempt to get a little closer 
to &e Knmih “guaiantie . 
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The Contract defined. — The definitive section of the Contceofe 
Act is seoticm 126, end i84j|n these words: — 

“A 'oontreot of gnarantee’ is a contract to poform the promise, 
or disdiaige the liabilfiiy, of a third person in case of his default. The 
person who gives the guarantee is called the ‘surety’; the person in 
respect of whose default the guarantee is given is called the ‘principal 
debtw’, and the person to whom the guarantee is given is caUed the 
‘creditor’, A guarantee may be either oral or written.” 

The expression “principal debtor” is not without significanoe, 
since it is a primary obligation on the part of some one else which the 
surety in a secondary capacity undertakes to answer. 

It is important to observe that the agreement come to is essentiedly 
tripartite. It has long been settled in England that a person cannot 
make himself the creditor of another by volunteering to discharge the 
obligation of the other, and that the rights of the surety against the 
principal debtor can only arise where the suretyship has been undertaken 
at the request, actual or constructive, of the principal debtor. Ac- 
cmdingly, to make an effective contract of guarantee there must be concur- 
rence between the three parties named in the definition. 

It has been said that a person may become a surety without the 
knowledge and consent of the principal debtor. (Muiuh Raman v. Chinna 
VaUayam, [1916] 39 Mad. 963.) But it is submitted that the true view 
has bwn express^ by the learned Judges who decided the case of Peria- 
manna Marakkayar v. Banians d- Co., [192.">] 49 Mad. 156: A.T.R. 
[1926] Mad. 544. “T think that the Contract Act draws a distinction 
between contracts of indemnity and contracts of suretyship, and that 
contracts of suretyship, unlike contracts of indemnity, require the 
concurrence of three persons, namely, the principal debtor, the creditor, 
and the surety. The surety undertakes his obligation at the request 
express or impUed of the principal debtor. Reading sections 126 and 146 
together, it seems to me that there can be no contract of guarantee as 
distinguished from a contract of indemnity unless there is privity 
between the principal debtor and the surety, as it is difficult to speak 
of an implied promise Ijetween persons between whom there is no privity 
of contract. Section 126 refers to a contract of guarantee and speaks of 
three persons with reference to that contract, namely, the person who 
gives the guarantee, the person in respect of whose default the guarantee 
is given, and the person to whom the guarantee is given. Section 127 
refmv to consideration for the guarantee which is sufficient to support the 
guarantee. Nanak Ram v. Mehin Lai, [1677] 1 .411. 467 is an authority 
for the view that privity is necessary in all cases of suretyship between 
the three partiee. Sections 140 and 141 only prescrilie the methods by 
which Uie rights of the surety can be worked out, and I find it difiioali 
to see how a person who agrees to perform the obligation of another 
without reference to him, can clothe himself with the right of action 
against him on the contract, or how a person can become a surety withont 
the knowledge and consent of the principal debtor and clothe himself 
with the ri^ts mentioned in sections 140 and 141 or section 145. 
The English law is dear that no person who is not a party or privy to a 
contract can sue upon it . . . . I do not think that any differ ence 
was intended to be mode in the Contract Act between the Indian and 
Engl i sh law on the subject, and I see no reason to depart firmn the 
Englis h law os to the necessity of a request, actual or c on structive, 
of file principal debtor to the surety in oidw that then may be an 
eSsotive contract of euret^hip.'’ Per Kumonswami Sastri, J. 
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In expreMty disaentuig from the decision in Mulvh Raman t. Chinna 
YaJOayam, the same leamra Judge regards sections 140, 141 and 145 of 
the Contract Act as referring not to contracts of indemnity but to con- 
tracts of suretyship. It is submitted that such is the correct vierr. 

Guarantee distinguished from Indemnity. — As to the difference 
in principle between indemnity and suretyship, the Indian Act does not 
depart from the English law.i A writer in the Solicitors Journal * thus 
contrasts the two: “A Guarantee is a promise to another qm Creditor 
to secure the payment of a debt to him ; whereas an Indemnity is a promise 
to another qua Debtor to secure the repayment of a debt payable by 
him." 


Guarantees, general or special. — ^A guarantee may be cate- 
gorised as either general or special: the first may be in respect of all 
debts, duties or obligations for which the principal debtor may be liable; 
while a special guarantee imports an obligation on the part of the surety 
limited to some specified debt or duty which it is sought to cover. It b 
a question of mixed law and fact whether the terms of the contract bring 
it within the one or other of the categories mentioned. In other words, 
the agreement has got to be construed by the Court if the matter be 
litigated. In England the document read as a whole will usually be the 
determining factor. ‘ In India, where the agreement may be effected 
orally, it might, in such a case, be a more difficult question to determine. 


Continuing guarantee. — A guarantee, says section 129 of the 
Contract Act, which extends to a series of transactions is called a “con- 
tinuing guarantee”. . , 

It is, of necessity, a question of fact to be determined by reference 
to the words of the contract, whether the contracting parties intended 
the guarantee to cover one transaction or a series. In England one 
has but to look at tne instrument and apply the recognised methods of 
construction, the first of which is that in older to determine the intention 
of the parties the instrument must be read as a whole. Such too wuU 
be the normal way of determining the material fact in India ; but, as the 
reader has already been reminded, contracts of guMantee or suretyship 
may be made orally ; in which case the determination of what the par- 
ties meant will, if once litigated, fall to be decided largely upon ora 
evidence. Nevertheless, whether the agreement shall have been reduced 
to WTiting or not. the Court may look at all the surrounding circumstra 
in order to arrive at the fact. Accordingly there may turn out o 
references to the intention of parties to an oral contract of guaranty ro 
be found in documents such as letters or notes which would otherwise be 
independent of the controversy. 

The student should note that the expression senes of transaction 
appearing in the section means a number of tranMotions 
themselves but arranged in series. Thus it is not t e . , . .. 

which hero operates so as to bring a contract of S^^ran ^esnect 

concept of continuance. So the ordinary fidelity guar rVen^ 

of a mmed person b not necessarily a contmuing 
Bank o/Ben^. [1920] 47 I.A. 164); and ’^^^re there was a^r^t^ 
for the payment of a sum certain within a defimte , ® 

effected by a number of instalments, the guarantee w g8. 


1 FoUook A HuUa, op. cil.. 6th Edn., p. 467. 
* S8 S.J. 677. 



60 * 


insurmu British India 


a “ oontiiming gamatea”. ▼. Stemtary of State, [1928] 

28 B.L.E. 0^.) 

Unlike an ordinary 'guanmtee, a continuing guarantee may at any 
time be revt^ed by the surety, (but of course as to future transactions 
only) by notice to the creditor.' In other respects the drcumstsnora 
under ^tiuch a continuing guarantee may be revoked or the surety re- 
leased £com its operation are the same as are enumerated hereunder in 
the case of am ordinary guarantee. 

The Liability- — ^The obligation which the surety undertakes is 
to “perform the promise, or discharge the liability” of the person styled 
the principal debtor. In order to appreciate the force of these words 
the student must remember that the expression “principal debtor” 
is the designation of that “third person” whose obligation the surety 
makes hiioself answerable for. It does not neoessajily import any 
“debt" in the modem sense of money oaing, but is to be understood as 
describing accurately one who “owes” a duty of some sort or other.* 
Secondly, the student should remember that as the obligation is to 
pmform a promise or discharge a liability there must, in fact, have been 
a promise or a babUity on the part of that third person for whom the 
surety undertakes to answer. If, in fact, there was no promise, or if 
in law there was no liabibty, when the surety ostensibly entered into the 
contract, the surety may avoid it. (See Monju Mahadev v. Shivappa, 
[1918] 42 Bom. 444, where it was found that the purported guarantee 
was for the payment of a debt then barred by limitation. The surety 
was accordingly held not bound.) 

By section 128 of the Indian Contract .\ct, the Uability of the surety is 
made oo-extensive with that of the principal debtor, unless it is otherwise 
provided by the contract; i.e., unless the surety has expressly or by 
neoessaiy implication limited the extent of his undertaking. The iUustm- 
tion appended to the section sufficiently shows the extent of an imjdied 
liability. A guarantees to ‘ B ’ the pa3rn>ent of a Bill of Exchange by ‘ C 
the acceptor. The bill is dishonour^ by ‘ C”. ‘ A ’ is liable, not only for 
the amount of the bill, but also for any interest and charges which may 
have become due on it. Contrast this with the case of Maharaja of 
Benares v. Bar Narain Singh, [1906] 28 All. 25, where the guarantor who 
bad assumed the obligation of paying rent was held liable for the rent 
only and not for any interest on the claim. 

Ckmaideratioii. — Like all other contracts, an ostensible contract 
of guarantee may fail for want of sufficient consideration. Section 127 
of ^e Contract Act provides that wiything done, or any promise ma^, 
for the benefit of the principal debtor may be a sufficient consideiatkm 
to the surety for giving the guarantee, tiome benefit to the principal 
debtor has been held indispensable; PesUmji v. Bai Meherbai, [19^] 
30 Bool 1407; AJ.B. [1928] Bom. 539. It is thus immaterial whether 
there is or there is not any apparent bmefit to the promisor: SomaUnga 
V. PadMi Naiekan, [1913] 38 Mad. 444. For, indeed, the Court may 
be said to assume that what the {uemisor has promised evidently stmm 
him os something eminently worth his while. The Court oannot, it has 


' See wc. 1 30 of the Indian Contract Act. 

* The word "debt*’ derivatively ngrufiw no more than eomethinf ediioh a 
paeon “ongtat" to do. It doivea from tha Latin dM. psynaont of ttooey 
wfaen iwMMy b due, being ttoelf a duty is thus properly described as a dabt. 
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Iwea said, set np a standard of raliie for any particular promise, nor 
place itself In the position of assuming to make the parties’ bargain for 
thmn. This is Mt to say that the nature of the bargain from the point 
of view of oomuderation is but casuaDy or superficially to be regarded. 
On the contrary, the true nature of the bargain in a contract of guarantee 
needs to be determined with some precision, since an 3 rthing in the 
direction of varying the terms of that bargain unless of a plainly trivial 
or immaterial nature will sufiioe to relieve the surety of his obligation.! 

Insurance having attributes of a contract of guarantee A. 

contract of guarantee may have the attributes of a contract of insurance 
in so far as the relationship between insurer and assured is concerned, 
yet may also have the characteristic attributes of a contract of guarantee 
in so far as the insurer’s obligation to pay and his rights against third 
parties be concerned: SeaUm v. Heath, [1899] 1 Q.B. 782; Re Denton’s 
Estate, [1904] 2 Ch. 178 ; Shaw v. Royce Ltd., [1911] 1 Ch. 138. 

Full disclosure, how far obligatory. — An ordinary contract of 
suretyship is not within the rule as to uberrima fdes. This means that 
while a misrepresentation as to a material fact may well suffice to avoid 
the contract, the relationship between the parties does not, so far as 
disclosure be concerned, go beyond what obtains in relation to all forms 
of contract in the matter of misrepresentation or fraud. It is otherwise 
if the guarantor be an insurer, and if the nature of the transaction be 
such as to constitute a recognisable form of insurance business. In that 
case, uberrima Jides is as essential to the effective conclusion of the contract 
as it is in any other class of business where the relationship of insurer 
and assured obtains. It is well settled, on the other hand, that in a 
contract of the nature of an ordinary guarantee, if the surety requires 
personal knowledge of some particular matter, he must make it the 
subject of a distinct inquiry : Hamilton v. Watson, [1845] 12 Cl. & F. 
109. 

The Indian Contract Act makes an agreement of guarantee invalid 
if obtained without sufficient disclosure. The relative sections are sec- 
tions 142 and 143. They may be read together and are in the following 
words : — 

“142. Any guarantee which has been obtained by means of mis- 
representation made by the creditor, or with liis knowledge and assent, 
conoeming a material part of the transaction, is invalid 

143. Any guarantee which the creditor has obtained by means of 
keeping silence as to material circumstances is invalid.” 

Illustrations. 

"(a) A engages B as clerk to collect money for him. B fails to 
account for some of his receipts, and A, in consequence, calls upon him 
to furnish security for his duly accounting. C gives his ^arantee for 
B’s duly accounting. A does not acquaint C with B’s previous conduct. 
B afterwards makes default. The guarantee is invalid. 

(6) A guarantees to C payment for iron to be supplied by him to 
B to the amount of 2,000 tons. B and C have privately agreed that B 
should pay five rupees per ton beyond the market price, such 
to be applied in liquidation of an <dd debt. This agreement is concealed 
from A, A is not liable as a surety.” 


• As to which see p. 63, po^. 
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ia the last edition of their tieatiee upon Uke IndiMi Oontraot end 
Speoifio Belief Aota to be edited by their heoda, the htte Sir Fiedeiiok 
Fidlook and the 1^ Dinehaw Matla observed of iheae two aeotioiia 
that “Uiey were not wely well fitted to exclude doubts whether they go 
beyond the Enghsh authorities or not*’. The last of the two seotions 
referred to “mi^t be read so as to impose on the creditor an unqualified 
duty of giving the surety full information of all material facts. But 
the words ‘obtained by means of keeping nlenoe’ coupled with the fact 
that the illustrations are both taken with no substantial change, from 
English decisions, appear to limit the operation of the section to oases 
of wilful concealment which in fact amount to a misrepresentation of 
what the surety is undertaking.” ^ 

It is conceived, however, that the Courts in India in dealing with a 
oontract of insurance, though it may partake of the nature of a guarantee, 
will follow the English decisions and enforce the principle of uberrima 
fidea. 

Avoidance of the Guarantee. — It follows from what has been said 
above that faUuie of consideration, fraudulent concealment, or the 
non-fulfilment of some condition precedent will entitle the surety to 
avoid the contract. An alteration in the terms of the instrument 
invalidates the contract : Elieamere Brewery Co. v. Cooper, [1896] 1 Q.B. 
76. The alteration according to the modem doctrine (particularly in 
England , in the case of a deed or agreement not under seal) must be 
material : The Bishop of Crediton v. Bishop of Exeter, [1905] 2 Cb. 465. 
Note, again, that the Indian Contract Act permits contracts of guarantee 
or suretyship to be made orally. An oral contract of insurance would 
certainly be novel, but is not impossible under the law of India. In 
such a case, and where the gener^ character of the insurance effected 
was one of guarantee, an alleged alteration of its terms would manifestly 
not be too easy to establish. Alterations in the terms of the bilateral 
oontract between the principal debtor and his creditor forms a topic 
bdongii^ to the subject of Discharge and is so treated in this chapter. 

Discharge of the Surety. — A surety’s obligations may be disclmrged 
in a number of ways. The most obvious is, the occasion to do so having 
arisen, by making payment in accordance with the oontract. Another, 
equally obvious, is by efl9ux of time, t.e., when the period contemplated 
by the oontract has run out and no default has occurred during its 
ounem^. A third form of release is by revocation, express or implied. 
A proper instrument of guarantee should make some provision for its 
revocation by notice.^ Where a creditor merely states his intention 
of forgiving or releasing a surety, the original contract is not determined. 
What is required is some “consideration”, as understood in the law of 
contract, for the creditor so acting. In the absence therefore of a release 
recognfeed at law, equity will not intervene. It has been said that this 
state of thin^ is an 4aHunple of an application of the principle, often 
stated but not as often exemplified, that “equity follows the law”. As 
to an unplied revo ca t i on, iXoyda v. Harper, [1880] 16 Ch.D. 290, 307, 
decided, amongst otiier things, that if under a oontract of guarantee, 


1 Pidiook a Holla, op. cit., dth E!dn., p. 604. 

* A notioe to detonnine made pursuant to some such provision in the 
inatnuMUt merdy operates in fulxtro. Any liability inouned prior to the reeeipt of 
the notisa is thus not avoided by it. 
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given for the fidelity of » Bervant, a maater oontinoes to employ him with 
knowledge of m umCadthfol act on the aervant’a part, the guarantee may 
be treatw aa ^ facto determined thereby, on the principle apparently 
that each conduct on the part of the creditor amounts to a revocation. 
Apart, however, from that equitable view of the matter, the surety 
himBelf may, if apprised of the default, give an effective notice’ determining 
his contract on that ground. It is well settled that a guarantee can be 
determined by waiver or abandonment before breach and even in England 
an agreement so to waive need not be in writing. This is as old as 
Taylor v. Hilary, [1836] 1 Cr. M. & R. 741. 

Save to the extent indicated above as to determination of the contract 
by an express or implied revocation, none of the foregoing circumstances 
operating so as to discharge the surety create difficulties worth discussing 
in the present chapter, ^ere are, however, a number of other grounds, 
all part of the settled law, as well of India as of England, any one of 
which has the effect of discharging the surety from his obligation and 
determining the contract of guarantee. The following may be said to 
represent the principal grounds, which, in addition to those enumerated 
alwve, have the effect of releasing the surety and determ ining the con- 
tract : — 

(i) A material variation or alteration of the terms of the principal 

contract, unless effected with the surety’s consent. 

(ii) An enforceable agreement between the creditor and the prin- 

cipal debtor whereby the latter secures more time, if entered 
into without the surety’s consent, will discharge the latter 
from his liability even if he suffer no prejudice thereby. 
Such an arrangement, however, is really but an example of 
an alteration in the principal contract, and is not, properly 
speaking, a separate ground for discharge. 

(iii) A surety is also discharged if the creditor and the principal 

debtor come to an agreement to give time to the surety 
himself: [Oriental Financial Corporation v. Overend, Qumey 
ifc Co., [1871] 7 Ch. App. 142) for, it was said in that case, 
such an arrangement would have the effect of tying the 
creditors’ han^ from doing that which would throw the 
surety upon the principal debtor. (Ihid. at p. 162.) 

(iv) The surety is discharged by operation of law should the 

creditor effectively discharge a co-surety. 

(v) The death of the principal debtor before the latter’s default 

has the effect of discharging the surety in any case where 
the debtor’s own obligation dies with him. 

(vi) Loss of securities held by the creditor in respect of the guaran- 

teed debt will, to the extent of their value, extmguish the 
surety’s guarantee. This doctrine depends for its validity 
upon the surety’s right of subrogation, of which mention 
has already been made in this chapter under the head of 
Indemnity. The genesis and development of the theory 
of subrogation is made the subject of further discussion 
hereafter,^ and those sections in Chapter VIII of the 
Contract Act which, amongst other things, import the 
doctrine of Subrogation as applied to Guarantee will be 
found set out below.* 


* See p. 72, poet. 


» See p. 66, poet. 
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Of all tlis forogoin^ drottmiteiieM so opwatibg M to m>MM * 
from bk gauMitee under (be heeds oi verieticm and alter- 

etion of we temaa of prinoipfd oontreot need l^e student’s oloaest 
attentton. How fitr sooh grounds may avail a surety was a matter toter- 
aUy well settled in England when the Privy Council disposed ot the ease 
of Ward v. National Bank of New Zealand, [1883] A.C. 756. “A lo^ 
swies of oases”, it was there said, “has decided that a surety is dis- 
charged by the creditor dealing with the principal or with a co-surety in 
a manner at variance with the contract the performance of which the 
surety had gusuranteed." Again, in an earlier case, the rule had been thus 
stated by Lord Cottenliam: “Any variance in the agreement to which 
the surety has subscribed which is made without the surety’s knowledge 
or consent, which may prejudice him or which may amount to a substi- 
tution of a new agreement for a former agreement, even though the original 
agreement may, notwithstanding such variants, be substantially per- 
formed, will discharge the surety.” The oft-quoted words of Lord 
Lyndhurst in Bonaer v. Cox, [1844] 13 L.J. Ch. 260 put the matter in a 
nutshell. The surety “enters into a particular and specific contract and 
that contract alone he is bound to perform ”. Prior to the framing of the 
Indian Contract Act, the principle underlying the foregoing rules had been 
qualified in one particular only. See SkilUU v. Fletcher, [1866-67] 1 C.P. 
217; 2 C.P. 469 and Croydon Oaa Co. v. Dickinson, [1876] 2 C.P.D. 46, 
the effect of which is to lay down — what, after all, is no more than common 
sense — that where a surety has bound himself for the performance of 
a number of contracts or duties so distinct as to be clearly severable, a 
variance in one of those contracts or duties sufficient to discharge him 
qua that contract will not affect his liability in respect of the others. 

The Indian Contract Act sought to give effect to these English 
doctrines in sections 133, 134, 135 and 139 of the statute. These sections 
road as follows : — 

“133. Any variance, made without the surety’s consent in the 
terms of the contract between the principal debtor and the creditor, 
dischargee the surety as to transactions subsequent to the variance. 

134. The surety is discharged by any contract between the 
creditor and the principal debtor, by which the principal debtor is 
rdeased, or by any act or omission of the creditor, the legal consequence 
of whicdi is the discharge of the principal debtor. 

135. A contract between the orator and the principal debtor, 
by which the creditor makes a composition with, or promises to give 
rime to, or not to sue, the principal debtor discharges the surety, uidess 
the Bor^ assents to such contract. 

139. If the creditor does any act which is inconsistent with the 
rights of the surety, or omits to do any act which his duty to the surety 
requires him to do, and the eventual remedy of the surety himself against 
the principal debtOT is thereby impaired, the surety is discharged.” 

The Act with eqml dearness gives statutory sanction to a number 
of other rules, already wdl settled in England, indicating the limits wiriiin 
which a surety could or oould not escape liability on the ground oondnct 
attributable to one or other of the remaining parties to the contract. 
These ate to be found in sections 136, 137 and 138 whidi read as follows:— 

“136. Where a contract to |^ve time to the principal debtor is 
made by the creditor with a third peraon, and not with the prindpul 
debtor, the surety is not discharged. 



fh O^nimet ^ Inmirance under its Special- Law 66 


137. Mwe forbearance on the part of the creditor to aue the 
principal debtor or to enforce any other remedy againat him does not 
in the absence of any provision in the guarantee to the contrary dis- 
charge the surety. 

138. Where there are co-sureties, a release by the creditor of one 
of them does not discharge the others; neither does it free the surety so 
released from his responsibility to the other sureties.” 

Of the foregoing, the language of the first two sections re-states the 
settled law of England. That law, however, distinguishes the position 
of sureties jointly bound and sureties severafiy bound. Section 138 makes 
no such distinction. A release in terms of the section is thus available 
in India to any surety. 


Go-suretyship.— As in indemnity, so in the law of guarantee, there 
i.s nothing to prevent a jierson 8e<;king to provide himself with the means 
of meeting a possible or an cxpecte<l loss by the help of more than one 
obligor. In ordinary private transactions co sureties are indeed common- 
ly met with. It is less usual in the ca.se of insurers. In MaeVkar v. 
Pf>lfind, [18S)4] 10 T.L.R. 5Cfi, a Banker’s cii.stomer took out two guarantee 
policies from an insurance company and another similar form of protection 
with Lloyd’s underwriters. The first two policies were to secure pay- 
ment of the sum deposited by the customer, within 3 months of the bank 
stopping payment. The Lloyd’s })oliey wa.s intended to meet any loss 
consequent on the bank’s failure, a.s also to cover the possibility of the 
insurant**' company going into liquidation. Both the events contem- 
plated by the assur^ took place. The insurance company through 
their liquidator denied liability. The underwriters then repudiated the 
Lloyd's policy on the curious ground that the insurance company’s 
defence was nothing to do with their insolvency, but rested upon a bma 
fide, belief that it was not Liable. The Court allowed the plaintiff to 
recover. It was not necessary to tlecide in that cose a question which, 
a.s MaegillivTay points out, may well arise in the ca.«e of multiple security 
by two or more insurance companies; namely, whether the other guaran- 
tors are co-sureties with the first, or whether the second or other obligation 
only arises ujwn the failure both of the debtor and of the first guarantor. 
“The distinction is of imjK»rtance not only with regard to the primary 
liability of the seeontl guarantor, but also ujk)ii the question of his right 
to be subrogated to the debt and the creditor's securities. ’! 

By section 146 of the Contract Act the principle of Contribution 
between co-sureties is estiiblisbetl as applicable to Indian contracts of 
guarantee. The section reads: — 


“Where two or more persons are co-sureties for the same debt or 
duty, either jointly or severally, and whether under the same or different 
contracts, and whether with or without the knowledge of each other, 
the co-sureties, in the absence of any contract to the contrary, are 
liable, as between themselves, to i>ay each an equal share of the whole 
debt, or of that part of it which remains unpaid by the principal debtor. 


It should be noted that co-sureties can contract out of contribution 
to the extent named. It must also be remembered that the right of one 
surety against another under the statute does not arise until the surety 
shall have discharged his own liabUity. The topic of Contnbution is 




1 Insurance Law, 2Dd Edn., p. 1205. 
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^Aalt with m<»e at large in the oonoluding portitm of this chapter of our 
tfeatise. 

f By section 147 it is, l^wever, provided that co-sureties bound in 
difierent sums are liable to pay equally as far as the limits of their 
respective obligations permit. The illustrations appended to that section 
(which it is thought need not be reprinted here) make it clear that the 
draughtsman meant what he wrote, and that consequently “equally” does 
not mean “rateably”. 

Rights of surety to subrogate. — As already observed rights of 
subrogation ere given to those who enter into contracts of indemnity 
or guarantee. This is the result of a long chain of decisions in England 
the underlying principle of which is equitable in origin. For the genesis 
of the doctrine, the reader is referred to a later part of this present 
chapter. In that jjart of our Contract Act which concerns itself with the 
law relating to guarantee, the principles of subrogation as applicable 
to sureties are sjiecially enacted in sections 140. 141 luul 14.), which may 
be read tt^ther, and are in terms as follows : — 

“140. Where a guaranteed debt has l)ecoine due. or default of the 
principal debtor to perform a guaranteed duty has taken place, the 
surety, upon pat'ment or performance of all that he is liable for, is in- 
vested with all the rights which the creditor had against tl)e principal 
debtor. 

141. A siu^ty is entitled to the benefit of every security which the 
creditor has agairust the principal debtor at the time when the contract 
of suretyship is entered into, whether the surety knows of the existence 
of such security or not : and. if the crcslitor loses or. without the consent 
of the surety, parts with such security, the surety is discharged to the 
extent of the value of the security. 

145. In every contract of guarantee there is an implied promise 
by the principal debtor to indemnify the surety, and the surety is 
entitled to recover from the principal debtor whatever sum he has 
rightfuUy paid under the guarantee, but no sums whieh he has jwid 
wrongfully.” 


4. Insurable Interest. 

Perhaps one of the most important facts for the student of insurance 
law to remember is the relation Ijetween the concept of an Indemnity and 
that of an Insurable Interest. This may I>e expreWd by saying that the 
indemnity cannot extend beyond that interest. What then is meant by 
an ” insurable interest ” 1 Before, however, studjing the following dicta 
by which in a general way the concept of an insurable interest has been 
sought to be defined, — and wherein he will look for his answer to the 
qnestion propounded — the student may be reminded that for each class 
or t}rpe of insurance he must be prepaid to find a special and an appro- 
priate definition whereby, for the relative class of contract, the right to the 
policy is to be tested. 

The doctrine of “insurable interest” emerged into prominence 
during the latter half of the 18th century in England, wheit, because of the 
growth of wagmng contracts, made under colour of insurance business, 
mndi damage was being done to genuine insurance undertakings ; while 
evmi the safety of individuals had become manifestly imperilled. This 
state of things was Sought to be remedied by the statute 14 Geo. Ill) 
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c. 48, the preamble to which and the operative portion read ae 
follows: — 

"Whereas it hath been found by experience, that the malrin^ 
insurances on lives, or other events, wherein the assured shall have 
no interest, hath introduced a mischievous kind of gaining: For 
remedy whereof, be it enacted, etc. . . . that from and after the passing 
of this Act, no insurance shall be made by any person or persons 
bodies politic or corporate, on the life or lives of any person or persons' 
or on any other event or events whatsoever, wherein the person or 
persons for whose use, benefit, or on whose account such policy or 
policies shall be made, shall have no interest, or by way of gaming 
and wagering: and that every assurance made, contrary to the true 
intent and meaning hereof, shall be null and void, to all intents and 
purposes whatsoever.” 

By the introduction of the notion of some specific, though as yet 
undefined, “interest” as the foundation of a right to insure, and so as 
to escape the mischief of this statute, the character and degree of such 
"interest” became the test by which insurance contracts recognisable 
by law were to be distinguished from mere wagering contracts, hence- 
forward under a statutory prohibition. The application of such a test 
affected every branch of insurance business then known to the City of 
London; while from the necessity of so testing contracts purporting to 
be contracts of insurance, aro.se the doctrine of "insurable interest” 
as we know it today the world over. 

Insurable interest defined. — It was Lord Blackburn in Wilson v. 
Jones, [1867] 2 Ex. 150, who stated that he knew of no better definition 
of an interest sufficient to support a contract of insurance than one 
associated with a judgment of Lawrence, J., in the early case of Barclay 
V. Cousins, [1802] 2 East 546, namely that "if the event happens, the 
party will gain advantage, if it is frustrated he uill suffer a loss”. But 
it chanced that Lawrence, J., was greatly to improve on this definition in 
a classical judgment which he pronounced in another case some four 
years later. This is the case of Lucena v. Cranfurd, [1806] 2 B. & P. 

269 at 301, where that learned Judge more comprehensively defined-*^ 
insurable interest as “the having some relation to, or concern in, the 
subject of the insurance, which relation or concern, by the happening of 
jierils insured against, may be so affected as to produce a damage, 
detriment, or prejudice, to the person insuring: and where a man is so 
circumstanced with respect to matters exposed to certain risks or dangers, 
as to have a moral certainty of advantage or benefit but for those risks 
or dangers, he may be said to be ‘interested in’ the safety of the thing. 
To be interested in the preservation of a thing is to be so circumstanced 
with respect to it os to have benefit from its existence, — prejudice from 
its destruction”. t 

No definition of an insurable interest is to be found in the Ind ft 
Contract Act; while the Insurance Act, 1938, is equally without any 
general definition, though, as will be noticed in its proper pla^, le 
limits of an insurable interest in a sum insured by a Provident y 

are defined in that part of the Act which deals with insurers of that land 
Insurable Interest a species of property. — In the law of In a, a 
property is broadly classified under two categories, movea ® 
“immoveable As every Indian law student knows there is me 


» Part III of the Act, sec. 68. 
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the oategcny of immoveaUe property evMythiifg which under tJie» law 
Bndand would be st^ded ‘*ieal property”. In Mahamna P^Uduanuji 
V. Demi KaUianraiji, (1874^ 1 IJk. 34. 50-51, it was said by ^e Frivy 
Council that the words “immoveable property” counted something lew 
technical than “ the reality ** in the law of England, and included all that 
would be real property under English law and possibly mmo; and that 
if the nature and quality of a property could only be determined by Hindu 
Law and usage, then such law might properly be invoked for the purpose. 
The layman will readily see that what commercial men call “goods” 
must fall within the category of moveable property. He will, however, 
be lees prepared for the information that an insurable interest is “pro- 
perty” which has to be classified as “moveable”. The reason is that an 
insurable interest is something which in the law of India is included in 
the notion of an “actionable claim”. It must not, however, be supposed 
that to have a mere right to sue is per sc to enjoy an actionable claim. 
The distinction is an important one because of the respective limitations 
imposed by law in the matter of the transferability of rights. A mere 
right to sue ma5’, to that extent, pass from him who originally had the 
right to some other who had acquired it. But in contemplation of law, 
an actionable claim is a species of property to which the right to sue is 
merdy incidental. Because an insurable interest is included in that form 
of property which is designated an actionable claim, the rights under 
policies of insumnce are, generaUy speaking, transferable to the same 
extent and within the same Umitatioos as are other actionable claims 
made transferable by the law of India. But the reader is warned that 
the rights under several kinds of insurance policies in the matter of 
transferability form exceptions to some of (he more general rules governing 
the transferability of actionable claims. These exceptions wUl be dis- 
cussed later in their appropriate place.s. 

Subject and enjoyment of Insurable interest.— It is not the aim 
of the present chapter to anticipate that more detailed discussion of this 
topic which appropriately belongs to individual ty{M!s or classes of 
insurance business falling to be dealt with in later chapters of this 
treatise: our present purpose being rather to indicate the extent of the 
ground which is covei^ by the doctrine. 

At the outset, however, it must be observed that no part of the 
law applicable to this topic in British India, with one small exception, ‘ 
is in any sense the creature of statute. It is otherwise in England. It is 
manife^, however, that the Indian courts, in construing contracts of 
insurance, will continue to adopt the doctrine of insurable interest as 
the same has been expounded by the English courts ; and that the tests 
applied in individual controversies will be those which have commended 
themselves to English judges called upon to deal with similar oontro- 
vermes arising out of modem insurance dealings. 

It is to be collected from the case-law t^t the following persons 
are recognised as having an insurable interest in the subject-matter 
shown 

Owners of property, in that property whether moveable or immove- 
able ; vendors and purchaoere, mortgagors and mortgagees oi all such 

* (Indian) InKUiance Act, 1838, Part III, aeo. AS r eads aa foQows: — 

“No provideirt society shall rsoetvs any prsmiuni or oontributiOD for fasuiing 
money to bo to any poiso n other than tho person paying *uch 
pre mium or contribution or the srjfo. baabaad, child, grandenlld, parent’ 
nether or aMm, otifiwm or niece of such s peison." 
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property ; landted and tenant in the land or premises demised ; bailees 
gratuitous or for reward, pledgor and pledgee, consignor and consignee’ 
common and all other carriers, and lien-holders, in the property respec- 
tively entrusted to them or in their possession ; a shareholder in his 
share ; an agent in his commission ; a man engaged in trade or commerce 
in his stock-in-trade as well as in his profits ; an hirer in that which he 
hires ; and an insurer in his risk. 

Every adult person has an insurable interest in his or her life and 
health. The law recognises ^urable interests mutually arising out of 
the relation of husband and wife, of parent and child, master and servant, 
trustee and cestui qw trust and also recognises the interest of a creditor 
in the life of his debtor. 

Every person, too, is recognised as having an insurable interest in 
a real or supposed liability to some one else, and may thus provide against 
the risk of any such liabihty being brought home to him. Hence arises 
the right enjoyed by insurers to reinsure. Hence, too, has originated 
that large class of modern insurance business designed to cover what, 
in the commercial world, is known as 'third-party risks”. In brief, 
he may now be said to have an insurable interest where not to insure 
would expose him to uncompensated injury or loss. 

The above list is by no means exhaustive of those persons and things 
whose relationship may create an insurable interest. And the student 
is warned that manj’ of the interests thus broadly stated as “recognised”, 
are not so recognised without qualification, thus often giving rise to 
questions of some nicety. 


“ Honour ” policies, so-called. — Before leaving ihis brief intro- 
duction to the theorj’ of '* insurable interest ” , mention — for purposes 
of illustration — may be made of a form of policy which gave some trouble 
to lawyers of an earlier generation, and which cannot yet be described 
as obsolete. Reference is here made to what in the insurance world has 
long been known as “p.p.i.” itolicies. The name derives from an ori- 
ginally innocent attempt to overcome the frequent difficulty which beset 
the parties to an insurance policy in proving the assured’s interest and 
its extent. For that purpose, by the ingenuity of commercial lawj'ers 
had been devised a special clause in the policy including some such words 
as “this policy to be deemed suflBcient proof of interest” — whence the 
abbreviated phrase “policy proof of interest”, for which the letters 
“p.p.i.” eventually came to stand. X'ariants appearing on slips or cover 
notes took such forms as “without further proof of interest than the 
policy” and even the less judicious phrase “interest or no interest”. 

In marine policies so characterised, since what was supposed to be 
covered was not actually “at risk”, underwriters not infrequently 
inserted a clause reading “free of all average and without benefit of 
salvage 

The effect of any such terms in a contract of insurance is, by di^ 
claiming an insurable interest, to make the contract one of wager ; and 
not the less so that by the custom of merchants has been exhibited m 
intention to be bound by them, an indication of which attitude is to to 
found in the constant reference to “p.p.i.” policies as ‘ honour poUcies . 

Attention has already been drawn in the previous chapter of thw 
treatise to the fact that wagering contracts were in England not voi 


„ » student as yet unacquainted with the these 

find them in that portion of this treatise which deals with Marine Insurance. 

respectively, pp. 108 , 118, post. 
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at oonunon lav. Thas, i^a oonaiderable period the oommon law and 
the oustom of merchants Vere, in the foregoing respect, not at varianoe. 
It was the notable abuse of contracts styled “honour policies” which 
proved such a danger to genuine commercial enterprise, and which led 
Parliament to intervene by the Act 19 Geo. II, c. 37. lliat statute put 
the making of such insurances on British ships or cargo under express 
interdict. The relative provisions are short and to the point : “ Be 
it enacted that no assurance or assurances shall be made by any person 
or persons, bodies corporate or politic, on any ship or ships belonging 
to His Majesty or any of His subjects, or on any goods, merchandises 
or effects laden or to be laden on board of any such ship or ships, interest 
or no interest, or without further proof of interest than the policy, or 
by way of gaming or wagering, or without benefit of salvage to the as- 
surer ; and that every such assurance shall be null and void to all intents 
and purposes.” 

How acute had been the controversy as to the true legal position 
at common law in respect of an assured’s interest in the risk purported 
to be covered bj’ such a policy, may be seen from the fact that, in 1798, 
it had been categorically stated by Lord Kenyon that "a person at 
common law might have insured without interest ”. See Craufurd v. 
Hunter, [1798] 8 T.R. 23. Tliis dictum was ac(e))ted in 1802 in Mantes 
V. Thompson, [1802] 3 B. & P. 101. wherein, — though at a later date — 
([1806] 2 B. & P. N.R. 321) Lord Eldon dissented from Lord Kenj’on's 
views. Finally, in 1811, by the decision of the Exchequer Chamber 
in Cousins v. Mantes (3 Taunt. 513) the views expressed in Mantes v. 
Thompson together with Lord Kenyon's opinion were overruled. 

The position in England today is that all such (Kdicies are void 
under section 4 of the Marine Insurance Act, 1906. But inasmuch as 
holders of marine policies of insurance issued by an insurer in respect of 
insurance business transacted in British India may, in certain events, 
choose not to avail themselves of the provisions of section 46 of the 
(Indian) Insurance Act, 1938, it may be useful to remind the general reader 
of the relative provisions of the English Statute i in respect of this topic. 

“(1) Every contract of marine in.surance by way of gaming or 
wagering is void. 

(2) A contract of marine insurance is cleemed to be a gaming or 
wagering contract — 

(a) Where the assured has not an insurable interest as defined 
bj' this Act, and the contract is enteretl into with no 
expectation of acquiring such an interest ; or 
(h) Where the policy is made “interest or no interest ", or “without 
further proof of interest than the policy itself”, or “with- 
out benefit of salvage to the insurer”, or subject to any 
other like term : 

Provided that, where there is no possibility of salvage, a pobey 
may be effected without benefit of salvage to the in- 
surer.” 

As pointed out by the editors of the 11th edition of Amoold’s Marine 
Insurance ^ the statute of George II, to which reference has been mad^ 
above, fai terms only affected wagering poUries on British ships and their 
cargo, and had been held not to extend to foreign vessels; while under 


1 Ssc. 4, Marine Insurance Aet. 1008 (6 Edw. VII, c. 41). 
• Vol. I, p 434. 
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the recent Marine Ineurance Act, there ia no such limitation. The last- 
named Act moreover has been made applicable td Ireland, to which 
territory the statute of George II did not extend. 

In the second edition of Halsbury’s Laws of England, Vol. XVIII, 
Art. 314, the opinion has been expressed that a p.p.i. policy is not 
necessarily inconsistent with the assured having an insurable interest; 
that indeed, it often happened that such a policy was effected by persons 
who had an insurable interest, but wished to avoid the difficulty of 
proving it. “In such a case” the learned author of the article continues 
“the policy would not be a wagering contract within this provision" — 
i.e., within section 4 (2). It is to be noted that such an opinion is not 
reconcilable with the decision of the Court of Appeal in Cheshire <fe 
Co. V. Vaughan Bros, dk Co., [1920] 3 K.B. 240 of which mention is made 
below. 

“ Honour” contracts in India.— It is submitted that a p.p.i. or any 
other form of so-called “ honour ” policy in India is void under section 
30 of the Indian Contract Act, as being an agreement by way of wager. 
And it is conceived that the reasoning adopted by McCardie, J., in Cheshire 
Co. V. Vaughan Bros, da Co.. jlOlO] 25 Com. Cas. 51, approved as it was 
when that ca.se went to the Court of Appeal [1920] 3 K.B. 240, would 
be followed by the Courts in India if called upon to construe such a 
contract, or to deal with any clause, or with any form of words on a 
slip or cover-note designed to avoid the doctrine of insurable interest. 
The opinion of McCardie, ,1., in the original Court was in these words: 
“The sub-section ((1) of section 4 of the Marine Insurance Act, 1906) 
constitutes an emphatic condemnation by the legislature of any gaming 
contract in respect of marine insurance. It must be remember^ that 
this sub-clause rests upon no mere technicality. It is based upon pubbo 
policy and it was pass^ in order to prevent, if possible, what was deemed 
to be a grave public mischief." The same learned Judge, in John 
EeUvards da Co. v. MeAor Union htsurance Co., [1922] 2 K.B. 249 at 255, 
expressed himself as follows: “1 think that Parliament has placed a 
p.p.i. ptilicy on much the same footing as a wager on a horse race. In 
substance, it is a mere bet. The insurer agrees to pay on the occurrence 
of a given event irrespective of the actual interest or loss of the assured. 
It is nonetheless a bet in substance, because the wagering parties may 
have clothed the wager with certain conditions. Section 4 of the Act 
of 1900 cannot lie defeated by a mere device of phrases.” The learned 
Judge goes on to point out that where a policj’ when properly construed 
turns out to be a mere wager and not a contract of indemnity “there is 
no juristic scope for the operation of the principle of subrogation. The 
essential basis of subrogation is wholly absent”. It is submitted that 
the foregoing considerations as expressed in the dicla cited are apposite as 
indicating the matter of public concern which is to be regarded as inform- 
ing section 30 of the Indian Contract Act; but, as in England at the 
particular date, so here in India, the relative statutory provisions concCTn- 
ing wagering contracts render such contracts void but not illegal. The 
commercial community in England, however, and its legal advisers 
Were not slow to perceive the effect of this state of things; and in con- 
sequence many and persistent have been the methods of evasion resorted 
to. For instance, a detachable slip is often provided containing a p.p.i. 
clause which can be removed on the threat of litigation. Again, stipu- 
lations have been found inserted in policies providing tlmttte p.p.i. 
clause ia to be deemed no part of the policy, but is yet to be bmdmg m 



72 


Inatmmiix m SrUish India 


hoQoor uMn the undenn^iera. An ezain{de of cm Attempt of this 
ohutMjter fell to be oontddec^ in London County Commercial Beinaurance 
Office, Ltd., [1922] 2 Gh. 67, where it was held that the test of validity is 
the condition of the instniment at the time of issue, and that the partieB 
oaimot by agreement or by subsequent conduct make valid a policy 
which was void when issu^. There is also the broader ground that 
parties oaimot waive an illegality or a nullity (Royal Exchange Aamrance 
V. Sjcforaakrings, [1902] 2 K.B. 384); and the judicial opinion which 
takee its origin fioni the same juristic idea, namely, that a bargain not 
to dispute a void contract is itself void. (London County Commercial Re- 
ineurance Office Ltd., [1922] supra.) 

In England the legislature, three years later, by the Marine Insurance 
(Glambling Policies) Act. 19t>9,i made it a criminal offence to effect a 
contract of marine insurance without having any bona fide interest, 
direct or indirect, either in the safe arrival of the ship in relation to 
which the contract is made or in the safety or preservation of the subject- 
matter insured, or a bona fide expectation of acquiring such an interest. 
Any broker or other person through ubom, and anj' insurer with whom, 
such an insurance is effected is also guilty of an offence il he acts with 
knowledge that the insurance was one prohibited by the statute. 

The position is otherwise in India, where the penal sanctions to lie 
found in the relative Acts have reference only to such matters as the 
maintenance of gaming houses and the running of lotteries. ^ 

In one circumstance, however, the position in India with regard to 
the validity of p.p.i. contracts is healthier than is the ca“e in England. 
For, in England, where the subject-matter of insurance is a chattel, it 
seems that the whole transaction is outside the Act. and in H'iUiams v. 
Baltic, [1924] 2 K.B. 282, it was held that the Act had no application 
even to insurance against a third-party risk incidental to the insurance 
of a car. In India any contract of insurance, to lie valid, must not 
offend against public policy or be, in essentials, an agreement by W’ay 
of wager; and consequently, it is submitted that every such stipulation 
as has in England been introducied with the idea of evading the law will 
be void under section 30 of the Indian Contract Act, no matter what be 
the type of insurance or what the nature of the thing insured or the risk 
purported to be covered. 

Ostensible interest in iiiegai insurances. — It is the policy of the 
law to recognise no insurable interest in the subject-matter of an ill^al 
contract or in the doing of ant'tbiog which assists or encourages either 
the insurer or the assured in the commission of unlawful acts. It is 
said that "if the interest of the assured is tainted with illegality, he 
cannot recwver on his policy 

5. Subrogation. 

Or^in of the notion. — ^The topic of subrogation has already been 
teiefly intoodueed.* What is sought to be expressed by the word is a 
doctrine which has been only gradually evolved. It is thought by some 


1 « Bdw. VII, o. 12. 

* Sw FUblio Qwmbling Act (UI of 1867), ww. 3 ; and Indtoa Penal Code (Act 
XLV id IMO), aeoa. 268 (nuiaaaoe) and 204A (lottery). 

* Msegnimy, op. tit., Ed., p. 286. 

*flm pp. 83, 63 and 66, anie. 
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that our preawit doctrine of aubrogatton marks but one stage of a juristic 
idea not even yet fully (teveloped. French and En^h jurists are not 
yet agreed m to its origin ; though the derivation of the word itself is 
obvious.' too, is the nearness of its meaning as used in the middle 
ages to that of substitution . That nearness of relationship is well 
illustrated when a judge, a text-book writer or a practising lawyer 
to-day refers to a creditor, seeking to avail himself of the principle 
of subrogation, as to one who is “ standing in the shoes ” of another. 
Pothier * and Flach ® assume, rather than establish, the origin of the 
doctrine as discemable in the Roman Law. But certain it is that the 
Latin word “su^ogatus" is not to be found in the texts as indicating a 
“substitute” with such rights as those with which Equity to-day invests 
him who claims to “stand in the shoes” of another by virtue of the 
modem doctrine. It seems true, however, that the notion which has 
reached us represents a fusion of the Roman notions of beneficium ceden- 
darvm actionum, and succ^ssio in l/xttm creditoris. A citizen in the Roman 
Law who made use of the right to pay off a prior creditor (under the jus 
offenndae pecuniae) could in that manner succeed to his place in the chain 
of priorities. But this did not place him precisely where those to-day 
are positioned who can avail themselves to the full extent of this equitable 
doctrine as at present developed in the Law of England. It is thus not 
surprising if the balance of English learning to-daj’ is in favour of the 
view that what passes as the benefit under our modern doctrine of sub- 
rogation, as also whatever disability may accompany a claim to such 
Iwnefit, has less to do with the Roman Law than with that idea of “good 
conscience” which the common law courts so far back as the 13th and 
14th centuries Iwldly invoked when the plain justice of the case demanded 
it. 

For the Indian student it may seem matter of interest to realise that, 
great as is the claim of the Court of Chancery to have developed Equity 
as we now know it, it is to the old common law judges of the 13th and 14th 
centuries that English jurisprudence owes much of its own claim to have 
evolved a system of justice worthy the approbation of right thinking 
people the world over. But the conflict of rule with reason is never 
ending. Nor was there a time — at any rate since King Henry II sat 
on the Throne of England — when that conflict was not discernable in 
some form or another; and certain it is that each side had its adherents 
in the English Courts of Common Law well before the members of the 
Court of Chancery became protagonists in the fray.* It must be re- 
membered moreover, that the administration of justice was wholly in 
the hands of the priestly caste, not only in England but throughout 


* The word *■ subrogation which ia the same botli in French and in Engi^h, 
derives from the past participle of tho Latin word “rojorr "= “to ask’ couplM to 
the prnioiutton “au6“, cunveyiitg here the notion of asking or claiming under 
In the Latin of the middle ages a person was regarded as haidng been subrogated , 
or “miirogated”, when he had become “aubatituted " for another. Thus, in ecole- 
aiaatioal Uw, he who is the deputy of a Bishop for some particular purpose is otten 

styled the “Surrogate”. 

* Coulume d'Orleatu, 20 , 5 . 

* De la Subrogation Rielle, 4. 

*The Indian student curious to trace for himself the original springs 
notion of “iuatioe, equity and good conscience”, which he is taught may bereuea 
upon as informing the dwisions of the justiciary in his ooimtry, “ 

8. O. Fisher’s article "Equity through Common Low forms .Law Qu^erly , 

I. 462 and Vinogmdoflf’s "itsaoon and Conscience in Wh Century Jurisprudent . 
Law Quartoriy ^view, XXI\'. 374. 
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Europe. The Canon Lav, being the law of the Church, wtu conaidered 
pre-esDinently to derive nom mtsral prindples. Thus is the effect of 
this condition of things upon the history ^ English Law summed up 
hy a distinguished modern student.^ “The common lawyers of the 
l.’ith century joined the ecclesiastics seated in the Chancery in framing 
views about the administration of equity, which, though ‘ Decretals ’ 
and ‘Snmmae Confesaontm' were not quoted, strongly savoured of the 
principles and distinctions of the Canon Law. The marked differences 
on particular points are hardly sufiScient to obliterate the impression 
that we have to reckon not only with the stress of business requirements 
and with a spontaneous growth of English doctrines, but also with a 
process of indirect reception of Canon Law.” 

Naturally the student of our law as it is found in working order 
tOMlay, is less interested in the original spring than in the main channel 
of the river as he finds it. But, it may remain perhaj>s of some interest 
for him to realise how very recently we find English common law judges 
still conscious of their own contributions to '‘justice, equity and good 
conscience”. We arc .so accustomed to regard the Court of Chancery 
in the 18th centurt' as the professed exponent of every equitable doctrine, 
that it may be useful to remind the student-reader that so late as 1769 
a common law judge was delivering hims«'lf of the following opinion 
“Principles of private justice, moral fitness, and public convenience 
. . . . when applied to a new subject, make common law without 

a precedent ” : per Willes. J.. in MiUar v. Tatjhir (1769), 4 Burr. 2393, 2312: 
while it is but the other day that Lortl Dunedin described the Common 
Law .Action for “money had and receivetl to the use of the plaintiff” as 
“the putting of an equitable doctrine under a legal form". In so saying 
Lord Dunedin was at pains to make clear that he was using the word 
"equitable” in the uon-technical sense, “for" said he “I am not suggest- 
ing for a moment that the action was Ixirroweti from technical equity. 

My noble and learned friend Lord .Sumner has conclusively 

shown that it wa.s not {Sinclair v. Brougham. |1914] .A.C. 398, 431). 

Modern usage. — The use which is made of the doctrine of subro- 
gation to-day, esftecially in n'gard to contractual relations, in which a 
third party is recognised as having an intert*st, indicates a steady 
development of the original tlwory. 

A trustee who himself spends money of his own in furtherance of 
the object of the trust, and as implementing his duty thereunder, e.g., 
the protection of the trust projierty. may reimburse himself out of the 
trust fund to the extent of the advances he has made. Suppose in so 
spending the moneys for the above purposes be has placed an order with 
a tradesman which the funds then at his disposal do nut completely 
cover. The tradesman rmturally has recourse to the tnistee, and in hi« 
turn the trustee may reimburse himself from the tnist estate when be 
can. But suppose the trustee places the order, takes delivery of the 
goods and does nothing to meet the bill. Then the creditor may claim 
against the estate by virtue of the doctrine of subrogation. He may 
claim to stand where the trustee could have stood, and may make upon 
the estate just such a demand as the trustee might have made, namely, 
to be reimbursed for what he has done towards the preservati^ of the 
trust property. 


The rsfirence to i* Vinogradoff, op, eit. 
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On the other hand, one who claims to stand in the shoes of another 
person supposed to be a creditor, can only succeed against the third 
party if he though whom the creditor thus claims occupies in fact the 
position predicated. So, if it should turn out that the person through 
whom the tradesman thus claims is not a creditor, but rather a debtor 
to (say) the estate of which he is trustee, the doctrine of subrogation will 
avail him nothing ; since because of the debt there can be no credit 
balance for anyone else to enjoy. These doctrines, both as conferring 
a right and as attended with a possible disability, have long been settled 
law in England. "Where a trader has, by his will, directed his executor 
or trustee to carry on his trade, and to employ a specific portion of the 
trust estate for the purpose, the rule is that, though the executor or the 
trustee is personally liable for debts incurred by him in carrying on the 
trade pursuant to the will, he has the right to resort for his indemnity to 
the specific assets so directed to be emjiloyed, but no further ; and, 
consequently, the creditors of the trader are entitled to stand in the place 
ot the executor and trustee, and to claim the Vienefit of that right, so as 
to obtain payment of their debts : but the rule does not apply where the 
executor or trustee is in default to the specific trust estate devoted to 
the trade ; in such a ca.se. the defaulting executor or trustee not being 
himself entitled to an indemnity, except u]K)n terms of making good his 
default, the creditors are in no lietter jmsition, and are, therefore, not 
entitled to have their debts paid out of the specific assets, unless the 
default is made good ” : per .losscl. M.R., in Jn re Johnson : Shearman v. 
Robinson. fl880] 15 Ch.D. 548. 

Doctrine applied in India. — The doctrine as so expressed by 
Sir (ieorge Jc.sscl has been fre(|uently applied in Intiia, and may be 
regarded now as part of the settled law of the. land. It was expressly 
applied by Sale, J., in a ('ulcutta case early in the present century, /n 
re Shard, [IftOl] 28 Cal, 754 ; and by a bench of the High Court of Madras 
some years later, Suaminatha Aiyar v. Serinvasa Aiya cfc Ors., [1909] 
52 Mad. 259. The student will find a full discussion of the English and 
Indian cases in Sailtndra Sath Palit v. Sped Hade Kaza Mane, [1931-32] 36 
C.W.X. 193 deeidetl in 1931 by a bench of the Calcutta High Court consist- 
ing of Mukherjee and fluha. J J. In that ca.se money having been lent to a 
mutwali, and ptirported to b<' secured jtartly by a hand-note executed by 
him, and partly by a deposit of Title Iteeds and the a3.signment of some 
rents. The Court, in a considered judgment, reasserted the doctrine 
that so far as the personal security was concerned, the creditor must 
look to the maker of the instrument ; and that, in order to have recourse 
to the estate, the creditor might avail himself of the principle of sub- 
rogation : that is to say, to the principle that he would be entitled to the 
right, if any, of the m'ultcali to be indemnified out of the 11 ahf pro^rty. 
This decision has been followed consistently in the latest cases and the 
principle applied to shebaits under the Hindu Law.* 

Subrogation in the law of Insurance.— In no branch of the 
law has the principle of subrogation been so consistently developed 
and applied as in the law relating to insurance, .4s it depends tor i s 
applieat.ion in that fiehi entirely u]X)n the assureds right o receive 
indemnification under the contract or to be recompensed un er 


» Stm MacHnloshBnmye. Shi,<alaliKumaT.\m3]WCai.ACl-, Zubaida Sultan 

Begum v. Deueood Jmnail Makra, [1937] Cal. 99. 
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tttmu of » gaarKatee fix » loos aiotoKUy austuned, it ftdkma that 
doctrine has no npiplisaliility to uuuranoe oontraota whioh have no 
such objaot.t Thoa, vherover what the parties have agreed upcn is 
the ultimate payment of a fixed sum, the obligation upon the inautnr 
is to pay that sum without reduction It is obvious, therefore, that 
where the benefit for which the assured paya his premium is the securing 
of a definite sum, with or without accretions thereto, the purpose (in 
the sense of motive) which led the assured to enter into the contract is 
irretevunt. Accordingly (save as an aid to determining the good faith 
of an applicant for insurance) it is no direct concern of the insurer whether 
the latter has eiitereil, or proposes to enter, into similar contracts with 
other insurers True, an insurer may he disiiiciined to insure a man's 
life where the candidate is known to have obtained policies from other 
insurers upon terms incoiiiinensiirate with his apiNircnt power to keep 
up the premiums. And true it is that any question put to the candidate 
upon such a matter must lie truthlully answered u[)on the princijde of 
tiberrima : the reason being the iicecasiiy for arriving at some concep- 
tion of the candidate's financial Ktaiiding, and for (‘simiating the danger 
of having to meet a fraudulent claim The law , it must not be forgotten, 
permits any man to iiLsure with as many insurers a.s he can find willing 
to contract with him. But wlierc the contract is one of indemnity, tlic 
law does not [lermit an assured, whether under one of several contracts 
or under the aggregate of them, to recover more than the loss he actuall.v 
Bufiers by the {leril against which he stacks to guani It will readili 
be appreciated, then, that the knowledge of the existence of every other 
contract of indeiniiity or guarantee bec-oiues of the greatest moment to 
every insurer who ha.s entered into such a contract with one and the same 
assured in respect of one and the same jicnl So it i« here that equity 
comes to the aid of the insurer by the application of the doctrine* of sub- 
rogation and csintribution 

Practical application of the doctrine. — ^Tbc i>fi-(|Uoted riamical 
passage from the judgment of l^ord Bisekbiirn in Btirnand v. Bodocn 
naehi, (18!S2] 7 A.C. Xlil. XI'.t is worth rwalling "The general rule of law 
(and it IS obvious justice! is that when there is a i-ontruct of indemnity 
(it matters not whether it is a manne |iolic\. or a |s>liey against fire on 
land or any other contract of indeninity) aiai a loss happens, anything 
which reduces or diminishes that loss reiliiees or diniini.sbre the amount 
which the indeniiiifier is iKumd to jiay, and if the indemnifier haa alreadt 
paid it, then if anything w hich diminishes the loss t'otuen into the hands 
of the person to whom he has paid it, it becomes an equity that the 
person who has already fiaid the full indemnity is entitled to l» recouped 
by having that amount ^^aek." 

Ju*t as the assured's nglit to receive indemnification under the 
policy does not attach till the event relied upon a* ot'caoioning the loss 
shall have occurred, so the right to suimjgate cannot be enjoyed till the 
insinrer shall have met his own obligation in full : nor can tho insurer 
recover under the doctrine until the assured shall have reoetved the full 
indemnity from whatever resources he may have dramt upon for that 


* Hot wtien ttio cootraet w viwd, ».s.. a so-eslied " lionMir poUoy "• 
pp. 6»-72, oni«. 

* ^ sawawd may have bomiwMl upon the poUey fWsa th* insurer 
Um^nsturaQ} arM* • right to set off any portion of the o irt sta wi d i ng t fat * *B» »" ** 
wust w aiumately due to tte aamired upon bis policy. But that is lasae saattof oi 
•eoonnfan*. the msorar'a Uahility to pay the stim asatmit nMnalning ims®blOted< 
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purpose. This is to summarise the effect of a chain of cases which 
metaphorioally speaking, has stretched across the i^tlantic and back 
again. Insurance law has, in fact, developed upon similar lines in 
Great Britain and her dependencies, as also in the United States of 
America; and the respective decisions of British and American Courts as 
expressing the law relating to modem insurance transactions are mutually- 
regarded as authoritative {King v. State Miami, [1851] 6 Mass 1 ; Liver- 
pool Steam Co. v. Phoenix etc., [1888] 129 U.S. 397, 462; Niagara Fire 
V. Fidelity Co., [1888] 123 Pa. 516; Fidelity Co. v. Oas Co., [1892] 150 
Pa. 8; Page v. Scottish Insurance Corpn., [1929] 98 L.J. K.B. 308; London 
Ouarantee dh Accident v. North Western Utilities, [1932] 2 W.W.R. 430 
(Canada)). From Page v. Scottish Insurance etc , may be quoted a passage 
in the judgment of Scrutton, L..J., as illustrating one of the propositions 
enunciated above: “If you get one car, one accident, one policy, one 
premium, I do not think the underwriter can claim to be subrogated 
until he has satisfied all the claims arising under that policy and paid 
for by that one premium in respect of that one accident and that one 
car.” 

•-^ince, at any rate, CasUlloin v. Preston, |1883] 11 Q.B.D. 380, any 
claims of the assured, whether arLsinc out of tort or contract or upon 
any other ground of legal responsibility, vest in the insurer by subroga- 
tion where the contract lietween the insurer and the assured is one of 
indemnity. The same case is an authority for the proposition that 
ignorance on the part of an insurer of some lienefit to which he would be 
entitled under subrogation will not defeat him if he afterwards come to 
learn of it. 

It is thought proper tn relegate to a later chapter of this treatise, 
wherein the reader will find some detnihsl di.scussion of the enforcing of 
contracts of insurance in British India, those methods by which in actions 
at law the rights arising out of the doctrine of subrogation may be 
established. 

The eqiiita^ble principles which have been discussed in this section 
of the present chapter have found expreadon in the Indian Contract 
Act in several places, c.g., sections 69, 140, 141 and 145, to which attention 
has already been drawn in outlining the concept of guarantee a,s the same 
is understcKid in the law of India.* 

O'. Cotilribulion. 

The doctrine of contribution, so far as it concerns a contract of 
insurance, is an equitable doctrine entirely arising out of the relationship 
of creditor and surety, or that of iiideinnifier and the person indemni- 
fied. The sections of the Indian Contract Act dealing with this principle 
have already been set out and discussed in an earlier part of this chapter 

Apart from the terms of any special contract, the rights of any party 
to contribution, under a contract of insurance, if the same be litigated in 
British India, must, notwithstamling any English authorities on the 
point, be determined in acoordanc-e with the law as laid down in those 
sections. How oontribution so determineil may work out in iimividua 
wses, and under particular types of policies, notably policies of marine 
insurance, will be dealt with in later chapters ot this treatise. 
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The Policy. 

The modem policy of insurance takes many forms. As already 
observed in the first chapter of this treatise, the form of a marine policy 
has been settled by custom ; and in spite of adverse criticism from many 
quarters, it continues to retain most of its age-long characteristics in i>oint 
of style. The Insurance Act of 1938 does not anywhere define the nature 
of a policy. The Indian Stamp Act comprises two definitions. ‘ In 
strictness, a policy of insurance is no more than a document evidencing 
the terms under which the parties to a contract of insurance agree to 
be bound. As, under the law of India, a contract may be made as well 
orally as in writing, it i.s conceived as not t)eing im|Kwsihle that the 
relationship of an insurer and an assured might be created without a 
written instrument. But in that case there would l)e no “policy”, as 
the word is understotxl by commerciul usagi', on which to sue. By the 
law of India * no contract for sea-insurance (other than such insurance 
as is leferretl to in section 5(.KJ of the Merchant .Shipping .\ct. 1894), 
is valid unless the same is expreiwed in a Hea-jx>licy, The effect of 
this provision is discussed in a later chapter of this treatise. 

The effect of section 7 of the Iniiian .Staini) considered by 

the Privy Council in SurnjmuU SnQorrmul v. Triton Insurance Company, 
Ltd., [1924-2o] 52 1..A. 128. In that case their Lordships disposesl of the 
contention that the quotation of a premium for a marine insurance, 
verbally accepted, coustitutetl a contract of marine insurance capable 
of being sued ujKjn in the law of Italia. The fK>int that the provisions 
of section 7 of the Stamp Act wa** conclusive of the matter in controversy 
had neither been pleadetl, nor raised in cither of the Courts Ixdow. The 
Board permitted the fwint to l>e taken. Beferrinit to the section itself 
the judgment, which was pronouncetl by Ijord Sumner, proceetled : “it 
is not confined to affording a jtarty a protection of which he may avail 
himself or not as he pleases. It is not frametl solely for the protection 
of the revenue and to Ite enforeetl solely at the instan(<e of the revenue 
officials, nor is the prohibition liinitetl to cases for which a penalty is 
exigible. The expression of an agieemeni for sea-insurance, otherwise 
than in a policy, is a thing forbidden in the public interest, and the 
statutory in-sistence on a policy is no mere collateral requirement or 
prescription of the proper way of making such un agreement. To allow' 
the suit to proceed in defiance of section 7 would defeat the provisions of 
the law laid down therein. In England this is well-settled law: see — 
Fisher v. Lieerpool Marine Insuranre Co., [1H73] L.R. 8 Q.B. 409; lonides 
V. Pacific Insurance Co.. [1871] L.K.tlQ.B. 674, 685 (Blackburn, J.) Xtnos 
V. Wickham, [1867J L.K. 2 H.L. 314 (Willes, J.) ; and there is no ground 
for construing the Indian Act, exfiressed in almost identical terins, in 
any different way. The observations of the High Court in The Befererux 
under the Stamp Art, [1993] l.L.R. 30 Cal. 565, distinguhihing a 
contract for sea-insurance and a policy of sea-insurance seem to have 
been directed to another point, and Bhagwandas v. ^etherUm^, etc. 
Insurance Company, [1883] 14 App. Cases 83 was before the Stamp Act. 
In their Lonlshiiis’ view the contract alleged by the plaintiff waa a eon- 
tract for sea-insurance and nothing else, and, not being expraned in a 
policy, was nnenforeeablc 


1 Act II of ISW*. tec. 2 {19) and US). Th» first wflfeni • general definition, 
and the nost define* • " lea-poitcjr ". 

* Ibid., sec. 7, rearl with sec. 2 (20). 
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In England, the custom of merchants, whereby some slip note or 
other document must be brought into existence before the assured shall 
have acquired protection, and the case-law, whereby a written instru- 
ment has, in some form or other, to be executed, now forms part of the 
statute law of the land. By section 30 (a) of the Assurance Companies 
Act, 1009,^ a policy on human life is defined as meaning “any instrument 
by which the payment of money is assured on death (except death by 
accident only), or the happening of any contingency dependent on human 
life, or any instrument evidencing a contract which is subject to pay- 
ment of premiums for a term dependent on human life 

It is not uninteresting to observe that, except in marine insurance, 
informal oral agrromenta in England had never been expressly held vot 
to be binding, if it could be gathered from their terms as proved that 
they were intended to l)e contracts of in-surance. But the practice, 
all over the world, is for contracts of insurance to be in some way or 
other reduced to writing. Tn the United States of America an attempt 
was made to induce the Courts to hold that the custom amongst business- 
men was such that the retJ action of a contract of insurance to writing 
as a pre-requisite to validity should now lie regarded as having been 
incorporated into the law merchant, and ouglit to lie recognised also as 
part of the common law of England. The contention failed before the 
Supreme Court. The decision dates from 1,S.V>. 

Every jsiliey is to lie con.sfrue<l with reference to what is styled the 
Proposal. In case of any disconformity lietween the terms of the contract 
aa expressed in an instniment construed as a policy, and any other 
document, the terms in the policy prevail 

In general the assured has the right to the jiossession of the policy. 
But an aasigninent of a jiolicy has the cflect of creating a prhna facie 
right in the assignee to jKtssession of the document. 

Interim protection. — It commonly happens, from the scale on 
which modem insuraiue is transacted, that some time elapses between 
the date on which the applicant's projiosRl is accepted and the date on 
which a jiolicy in due form is is.sued to him. By customary usage some 
fomi of interim protiwtion is afforded him upon payment of the requisite 
premium. Such interim protection, or "cover" as it is called, takes 
various forms. In fire, burglary. a<-cident and motor car insurance, 
such cover is given upon application and payment either of the whole, 
or some agreed portion, of the first y'car's premium. It has been justlv 
said that tlie principal object of the ordinary interim receipt is to give 
immediate protec'tion jiending the decision of the directors and the issuing 
of a policy; and that the receipt will not readily be construed as affording 
merely conditional protection subject to the approval of the directors, 
for such a construction would make the receipt practically useless. 
Except in the ease of applicants from distant countries, interim pri^c- 
tion is rare in life insurance bu.siness. India presents an example where 
at any rate a number of foreign concerns offer interim protection on lives 
repOTted “good", whether in resiieet of life policies or of life policies 


» t^disSon of B "sea-policy” (alluded 
Indian Stam^ Act does not in terms refer to any matrument 

" ‘“^sTMaogiUiviwy. op. dt.. 2nd Ed., p. 315. citing Wylie v. Times Fire, [18601 

22 D. 1498. 
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4>oml^wd witli AD sohoae. 11» dobataUe qt»w8oQ.lKnr£Hr 

a “ Blip ’’ or “ oov«r•m>te7^nay be ao phrased ip regwd to aaM^timerid: 
as to amomit to a “ aea-p^oy ’* is left ':|hr> disouasion hi a fatter 
chapter. 

The principal (Sharaoteristioa of modem policies will be dealt with 
in mcne detail in those latw chapters of this treatise which are devoted 
to particular classes of insurance business. The student should remember 
that it is a question of constraction. in each case, whether the dOoummit 
relied upon as founding the relationship of insurer and insured is, or is 
not, to be held a policy. > . 

The topic of forfeiture, though jwrhaps properly .belonging to a 
discussion of the pcdicy, is, for the purpose of this brief preliminary 
study, more conveniently dealt with in the section devoted to the topic 
of premium. 


8. The Premium. 

This word (from the Latin praemiiiw meaning s “reward”) denotes 
the sum of money paid under a contract of insurance by the assured to 
the insurer, and which represents the consideration for the policy. It is 
usually payable annually, but may be }>ayabtc at shorter intervals; and 
in certain classes of insurance business consists of one lump-sum pay- 
ment. Apart from any conditions in the contract to the contrary, the 
insurer’s halulity does not attach till the first premium shall have been 
paid. In case of payments after the first payment, it has been recognised 
by the commercial world to Ije expedient to allow the assured a certain 
number of days after the date when, in strictness, the premium falls due, 
within which to make payment so ss to keep the policy alive. Such days 
are known as “days of grace”. Certain classes of insurers are prepaid 
by agreement to leave the rate of premium open for future settlement. 
Such an arrangement is a common practice with Lloyd's underwriters. 
There is nothing to prevent insurers waiving pre- payment as a condition 
of liability, and in such circumstances, though they may not be fuepaieil 
to admit such a waiver, they may find themselves estopped by their 
conduct from settiug up the condition. There is a settled principle in 
marine insurance that the acknowledgment of the receipt of premium 
cannot be disputed bj- the underwritw, who must look to the broker for 
payment, so that as between underwriter and assured the premium is 
deemed to be paid by the issue of the broker's receipt. 

Mode of payment. — Unless an insurer has expressly autluaiaed 
payment by cheque, payment will only become efiective from the date of 
the receipt of its proceeds, the insurer btung entitled prima Jacit to receive 
payment in cash at his principal |daoe of buidnees. The assured, it has 
been held, is not entitled, when ineetiog with the insurer's refusal to 
receive the premium as tendered, to a dfmlaiatktn by the Court that hU 
policy is valid {Honour v. EquilabU Life, eJc., [10UO] 1* Ch. WJ2). It seems 
that if what the insurers do in this or any other like roanner amounts to 
repudiation of the contract on their part, the assured need make no more 
forma] tender of further premium (MeKtnna v. CU^ le^e Afunmee, 
[1619] 2 K.B. 491, 496). The insurers may, at «iy time, and notwith- 
standing any particular tmns in that befall contained in ti«9 policy, 
extend the time for payment of the premium ; and, even after tto ixrficy 
haa lapsed, may be held to have revived the Jnsuranee upon the seme 
tense if by their conduct they have done anytUqg to lead tk? assw**! 
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to roppow ^they l»ve renamed the risk, (Kirkpatrick v Sou& A'uj, 
tralian, eto,> {1886] 11 A.C, 177.) . 

Forlelmre^In strictness, and unless there be any provision to tbe 
eontrar^the pohcy lapses by Mure to pay the premium within th^^Je 

““"tain many instances of the 
inference from unpunctual payments being received 
without protest by insurers that the insurers intend a waiver of tb^ 
right to strict punctuality. Forfeiture of a policy may be waived not 
only by acceptance of an overdue premium, but by the makine of a 
8ubeequent denMuid for payment. ^ 


Powers of Agents In the matter of waiver.— The American 
Courts -m a long ,cham of cases have treated an agent of an insurance 
company as not a general agent with full contractual powers, and there- 
fore as having no authority to waive any condition appearing in the 
policy. It is submitted that it must be a question of fact in each case 
whether an agent has or has not such authority. i 

Return of premium. — It is as old as SUvenson v. Snow, decided 
by Lord Mansfield in 1761, that equity implies a condition that the 
insurer shall not receive the price of running a risk if he runs none. In 
Tanjore Life Assurance Co.\. Kuppanna Rao, [1920] 43 Mad. 333 it was said 
that, roughly speaking, in three classes of cases the assured can claim 
refund : where there has been fraud on the part of the company, or where 
the policy was void ab initio, or where no risk has been occasioned the 
insurer. The sections of the Contract Act dealing with refund or com- 
pensation of which the assured may take advantage are sections 64 and 
65 which are in these terms ; — 

“64. When a person at whose option a contract is voidable rescinds 
it, the other party thereto need not perform any promise therein con- 
tained in which he is promisor. The party rescinding * a voidable 
contract shall, if he have received any benefit thereunder from another 
party to such contract, restore such benefit, so far as may be, to the person 
from whom it was received. 

65. When an agreement is discovered to be void, or when a contract 
becomes void, any person who has received any advantage under such 
agreement or contract is bound to restore it, or to make compensation 
for it, to the person from "whom he received it.” 

If during the currency of a policy insurers wrongfully repudiate 
the validity of the contract, there are two remedies open to the assured, 
and he must elect which he will pursue. He may either bide his time, and 
sue for specific performance when the occasion for enforcing the contract 
arises, or he may treat the repudiation as a final breach, and sue for a 
return of premiums as damages (Brewster v. National Life, [1892] 8 T.L.B. 
648). 

Recovery of premium disallowed. — Where parties are each 
aware of something vitiating a contract of insurance, equity does not 


’■See Vniver^l Fire and Oeneral Imurance, etc. v. Shup Sin Atai, [1934] 4 

gives trouble to students Literally it 
*«to oat **, in the sense of cutting oneeelf *way from the contract at 

tbetoot. It may be taken to be the equivalent of “repudiate”. Aoontractmay bo 

by agmement, or unilaterally. 

6 
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interraae to assivt the aami^, od the pradpto that should be wiRim & 
dsim to refund of premium ^e maxim »n pari deUdo potior est conditio 
d^ende$itis applies > (Harae v. Pearl Life Aamrance Co., [1904] 2 K.B. 
558). 

9. Assignment and Nomination. 

The topic of the transferability of property — using the word property 
in its widest sense — is in India the subject of special enactment. There 

is, firstly, the Indian Succession Act (XXXIX of 1925), which to a large 
extent, but unhappily not entirely, codifies the rules affecting the devo- 
lution of property on the death of those who have such an interest in 
property as can be transmitted b}' operation of law, or by the law’s 
reoognition of a testator’s wishes as expressed in what, all over the 
EngUsh speaking world, is known as his “WiU”. In 1882 was passed 
the Transfer of Property Act (IV of that year). It has been no fewer 
than sixteen times amended. As a well-known commentator on the 
Indism Codes says, its chief objects were first to bring the rules which 
regulate the transmission of property between living persons into har- 
mony with the rules affecting its devolution on death, and thus to furnish 
the complement of the work commenced in framing the law of testa- 
mentary and intestate succession; and, secondly, to complete the code 
of contract law so far as it relates to immoveable property It thus 
makes no pretence to complete the code of contract law so far as the same 
refers to "moveable” property, though, in fact, it goes some way towards 

it. It is consequently not exhaustive, and is not to be regarded as a 
complete code. Before its enactment there was very little statute law 
touching rights in relation to what in England is known as “real pro- 
perty”; while rights to things less tangible than land, buildings, goods and 
chattels, the Courts could only determine in accordance with justice, 
equity and good conscience, professing to find those principles in the law 
of England as it then stood. It is thus of interest to see the Transfer 
of Property Act spoken of as not intending to introduce any new principle 
{Tajjo BUti V. Bhagvcanprosad, [1894] 16 All. 295). What the Act does 
then, as its preamble states, is “to define and amend certain parts of the 
law relating to the transfer of property by act of parties”. A study of 
it will rev^ to the student that, in a major degree, it gives statutory 
force to the rules which had been already applied by the Courts in cases 
now sought to be covered by the Act. In cases not so covered, the Courts 
of India continue to apply the familiar rules of English law so far as the 
same are not found inconsistent with the Act itself (Maya Shankar 
V. Burjqji, [1926] 27 Bom. L.R. 1449). In an appendix to this present 
treatise will be found reprinted all those sections of the Transfer of Pro- 
perty Act which affect the law relating to insurance in British India.’’ 

The student and the lay reader w^ bear in mind that not only the 
subject-matter of an insurance is property; but that any interest in it 
may equally be insured. It is "property”, then, in that wide sense of 
the wc^ which is regarded by the law of India as something which can 
be traasfened by an act of assignment. 


* “ When equally at fault, the position of the defendant is the stronger." In 
sodi a ease the Court must lean one way or the other. It Icstns towards the 
dlAodMlie 

* Whitfey-Stokee. The Anglo-Indian Codes. Ozlbid, 1887, p. 720. By sec. 4 
of the Tranefer of Property Act it is provided that Chapters and Bectiona relating 
to contracts shall be tahm as part of the Contract Act, 

1 See i^tpeasdix HI. 
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The w<^ "aadm” has in modern colloquial usage many meanings 
^ a verb it generaUy mwns to appoint to “ make over to ”, ot to 

"attnbute . As a noun the word now-a-days belongs to the law and is an 

abbreviated form of the French asaigni for which there is another TCnpriiah 
equivalent, namely, “assignee”. The derivation is Latin, i 

As terms of art the verb “to assign” and the noun “assignment” 
have reference in the law of property to a method by which property 
is transferred. By assignment property may be transferred without 
comderation, as in the law of gift ; or may be made for consideration, 
as in the law of contract. The person to whom the assignment is made 
is styled the assignee. “ Assign ”, as a verb, when used as a term of art 
is one of general import like “ grant”. It is thought unnecessary in the 
present treatise to go outside its uses in respect of policies of insurance, 
and equally ij^eoesaa^, for the purposes of the brief study at which 
this chapter aims, to discuss the difficulties which formerly arose in India 
upon the subject of equitable assignments properly so-called; the fact 
being that, today, assignments of rights under policies of insurance are 
governed wholly by statute. The same is true of the power under which 
a holder of a policy of life insurance may “ nominate ” one or more persons 
to receive payment at his death. Nomination is an act revocable in its 
nature. An assignment, however, has the effect of directly transferring 
the rights of the transferor in respect of the property transferred, and 
thus is a transaction not to be undone except in due course of law. What 
is transferred by assignment of a contract, it is said, are its benefits and 
not its burdens.* The rights created by a policy of insurance belong in 
England to that siiecies of incorporeal property styled ip the language 
of the old law a ehoae'in-action. In the terminology of the law of India 
relating to property, that species is known as an “actionable claim”. 
Thus we have it that the rights which are transferable in a policy of insur- 
ance are of that nature. 

Assignment, then, is seen as but one method by which property is 
transferred. Other methods are by gift, by sale, and by devolution. 
In what way, then, may an assured’s rights under a contract of insurance 
pass from him to another i In order that the student may understand 
the answer to this question, he must, at the outset, distinguish between 
three things. Connected with the contract of insurance are (t) the subject- 
matter (which, to use a phrase less easy to misunderstand, we may call 
“the property at risk”); (ti) the interest which the assured has in that 
property; and {Hi) the right to enforce a claim under and by virtue of 
th* policy. As already mentioned above, the word “assignment” is 
frequent! v used of a method by which one or more of these three species 
of “proijerty” may be transferred. 

Transference of rights under Policies. — ^The next step of im- 
portance for the student is to recall that a policy of insurance embodies a 
contract personal in its nature; for it creates an obligation to provide a 
named person with an indemnity for some loss which that person is in 
danger of sustaining. It follows that in contemplation of law m assured 
is, in theory, debarred from placing any one else in his position by any 


1 From the two Latin words ad and figno which oombiMd to form the I^tm 
word “ouwno”. Sir Edward Coke wrote “aeaiguee oometh of the verb atttgno. 

And note there be aMians in deed, and assigns in law . mtt. 8b.) 

• But see the el^to the law relating to insursnoe of the provisions of sec. 13» 
ef the ’nranatM' of Property Act discussed below. 
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unilateral proceeding. Tfaerei^Ha ^oep tion to this princij^. But that 
exception is the creation of the law merchant, and has reference to 
pdioies of Qiujim j^uranoe only. We may thus, for the moment, rdegate 
any disoussion of that exception till we have exhausted what ne^ to be 
said in regard to the application of the general rule of law. 

Apart from statute, and save to such extent as the terms of the 
policy itself may permit, the ^neral rule of law, then, debars an assured 
from transferring his rights without the consent of the other party to the 
contract. If and when such consent be obtained, the new contracting 
party who is substituted for the original assured comes in by what lawyers, 
appropriately enough, style a “novation ”. 

For the foregoing reasons a mere sale of property, though transferring 
the intwest therein does not, per ae, transfer any rights under a pre- 
existing policy, e^., one of fire or burglary insurance. So, too, the mere 
creation of a mortgage or charge does not transfer any rights under such 
a pohcy. Thus, unless those rights be properly assigned, they remain 
as created by the original instrument. {Garden v. Ingram, [1852] 23 
LJ. Ch. 478, 479.) 

But the transference of property which is at risk under a policy, 
'.jg., a fire policy, is not without legal consequences affecting the contract 
>f insorance; for, if a man has parted with all interest in the property 
it risk, he no longer possesses that insurable interest which the pcdicy 
iras created to protect. From the moment, then, when that iatereet 
las passed to another, his benefits under the policy are no longer eoforoe- 
ible either by himself or his successor. {Eceleeiaatiatl Commissioners 
r. Royal Exchange Assurance Corpn., [1896] 11 T.L.R. 476.) It is for 
hese reasons that a transference of the benefits for which premiums have 
ilready been paid becomes desirable, and an assignment (as the most 
ippropriate method) is called for. 

Some writers use the word "assignment ” of the dovoluticia of thy 
pterest by operation of law. To do so is to use language not strictly 
iccnrate. For, what thus passes to the assured’s personal representative 
m the former's death, or to the statutory authority on his becoming 
la insol vent, 1 does so, not by- assignment but by devolution in accordance 
rith the relative substantive law; and what passes is sot the assured’s 
all benefit under the policy, but his right to sue upon it, if that right 
as, prior to snch devolution, cryatalliz^ by reason of a loss the proxi- 
.jiate cause of which is one of the perils insult against. 

U is doable, therefore, to make provisoa in the original policy 
for asagning the benefits thereunder if and when the occasion so 
arises. 

Apt Words are requisite to provide for anyone other than the assured 
himself acquiring under a policy anything more than a right to sue in 
virtue of an evmt which has alre^y occurred. Such words will be strictly 
construed. Thus, where the promise was to pay the assured "his exe- 
cutors, administrators and assigns’’, the heir at law of the asaured 
was unable to recover for a fire happening after the assured's death. 
{MUdmay v. Folghan, [1796] 3 Ves. 471.) Slany modem fire policies 


J WTwt w “Bsolmiptcy" in F-nBlmml j* known so "Innolveacy ’’ in ^tish 
Imlis. In E ng U od the (woporty of s bankrupt vmta in the Tnutee in Uankniptry 
when a nwivins order i» made. In India, the ooirmponding authority ie the 
Official Aaeisnee in the Preai<ien(n Town*, and a eperiaUy appointM Official Baoriver 
in an inaolvetHw ehewbere. ITie relative aUtutea an the Fretldeney Towm 
Inaolvency Act (III of 1909) and the IVovincial Ineolvenry Act (V of 1990). 
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niBke suitable prov^^or the interest passing, but the practice is by 
no meaM umvej^ Where, therefore, a person desires policy to 

that apt words be insert^. In many policies there are express condi- 
tion making provision for the circumstances under which all richts 
undw the policy may be assigned. Such conditions usually tnlard 
against any a^ment to which the insurer has not consented Some- 
times the wording of such conditions is such as would entitle an assured 
on giving? proper notice of an assignment, to compel the insurers to evi- 
dence their coriMnt by endorsing the fact of the assignment upon the 

Permanent Benefit Building Society, 
[1913] 4, Ch, M.) Without such consent, a purported assignment is 
ineffectual. There is, of course, nothing to prevent an agreement to 
assign by a separate contract entered into for the purpose. 


hlarine Insurance. As already observed, the intervention of the 
I.AW Merchant has created an exception to the general rule of English 
law that a policy of insurance is essentially un-assignable by unilateral 
action. In England, since Sftarko v. Marshall, flK36] 2 Bing. N.C. 76, 
such an assignment has l>een regarded as valid whether executed before 
or after loss. The settled law is now emiiodied in section .10 of the English 
Marine Insurance Act, 1906, which reads as follows — 

“oO. H hew and hmr policy is assignable. — (7) A marine poUcy 
is assignable unless it contains terms expressly prohibiting assignment. 
Tt may lie assigned either liofore or after loss. 

(2) Where a murine jxilicy has been as.signod so as to pass the bene- 
ficial interest in such jiolicy, the assignee of the policy is entitled to sue 
thereon in his own name, and the defendant is entitled to make any 
defence arising out of the contract which he would have been entitled 
to make if the action had been brought in the name of the person by or 
on liehalf of whom the policy w^aa effected. 

(.3) A marine policy may be assigned by endorsement thereon or 
in other customary manner.” 

But the 1.AW Merchant has not disturbed the general rule of English 
law that the mere sale of the property at risk does not operate so as to 
affect uii assignment by implication. There must, at least, be an agree- 
ment to assig n at p g ]i)^re )^c time when the interest passes. (Powlcs 
'T. innea, \ TW 10.) But, again, not even an agreement 

to assign is to bo implied by the more sale of the interest in the property 
at risk. (Sorih of England Oil Cake Co. v. Archangel Insurance Co.. 
[1875] 10 y.B. 249.) 

Having thus discussed the general rule of law relating to the assign- 
ability of rights under contracts of insurance and the principal exception 
to that rule, attention will now bo drawn to the statute law of India 
touching such assignments. 


The statute law in India. — The statute law governing assignments 
of rights under policies of insurance is to lie found partly in the Transfer 
of Property Act as amended to 1938 and partly in the Insurance Act 
of that year. The relative sections of the first-named statute are sections 
130, 131, 132 and 135. These need to bo road together and are in the 
following terms: — 

‘‘130. Tranafer of actionable rioim.— (1) The transfer of an 
ftctionablo claim whether with or without consideration shall be effected 
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only by the execution of en i^rument in writing signed by the trans- 
ftxor or his duly authorized a^t, shall be complete and efEeotual upon 
the execution of such instrument, and thereupon all the rights and reme- 
dies of the transfiaror, whether by way of damages or otherwise, shall 
vest in the transferee, whether such notice of the transfer as is herein- 
after provided be given or not : 

Provided that every dealing with the debt or other actionable claim 
by the debtor or other person from or against whom the transferor 
would, but for such instrument of transfer as aforesaid, have been entitled 
to recover or enforce such debt or other actionable claim, shall (save 
where the debtor or other person is a party to the transfer or has received 
express notice thereof as hereinafter provided) be valid as against such 
transfer. 

(2) The transferee of an actionable claim may, upon the execution 
of such instrument of transfer as aforesaid, sue or institute proceedings 
for the same in hia own name without obtaining the transferor's consent 
to such suit or proceedings, and without making him a party thereto. 

Exrfption . — Nothing in this section applies to the transfer of a 
marine or fire policy of insurance, or affects the provisions of 
section 38 of the Insurance Act, 1938. 

131. yotiet to he in tcriiing, signed. — Every notice of transfer 
of an actionable claim shall be in writing, signed b}' the transferor or 
his agent duly authorized in this behalf, or, in case the transferor lefuaes 
to sign, by the transferee or his agent, and shall state the name and 
address of the transferee. 

132. Liability of transferee of aetionabk claim. — The transferee 
of an actionable claim shall take it subject to all the liabilities and 
equities to which the transferor was subject in respect thereof at the date- 
of the tnmsfer. .... 

135. Assignment of rights under marine or fire policy of 
insurance. — Every assignee, by endorsement or other writing, of a 
poUcy of marine insurance or of a policy of insurance against fire, in 
whmn the property in the subject insured shall be absolu^y vested at 
the date of the assignment, shall have transferred and vested in him 
aD rights of suit as if the contract contained in the policy had been made 
with himself.” 

It is to be observed that the normal rule whereby only the benefits 
of a contract are assigned, but not the burdens, would seem at first 
sight to have been departed fimn by the provisions of section 132 of the 
TrtMder of Propmty Act. But the rule itself is subject to the qualifica- 
tion that where the contract is still executory, the assignment involves 
a delegation of performance to the assignee. & if an asmired, who has 
given notice of an assignment, does not keep up the premiums, the liabi- 
lity to do so will devolve upon the assignee if he seeks to enjoy the 
ultimate benefit of the policy. It is to be noted also, upon the subject 
of the validity of an assignment that a conditional assif^ment 1^ way 
of security is valid: (Venkatachalam v. Subramonia, [1912] ILWJI. 
461 ; Muihukrishnier v. Veeraraghava Iyer, [1915] 38 Mad. 297, F.B.). It 
is said that no particular form of words is requhed, and that so long as 
the language is sufficiently clear to dudose the intention of the parties, 
the assignment will be effectual. {Sana Ayen v. VenkalaAaOam PatUr, 
[1907] M Mad. 76; Semak Chand KiskorikU v. Sam 8aru» Otrismud, 
[1924] 78 1.C. 168.) 
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Form and effect of notice.— The importaiit earn of Sadasook 
Barnfftiap v. Hoare MtUer di Co., [1923] 27 C.W.N. 733 decided several 
questions upon the subject of a proper notice. It seems that there must 
be a strict compliance with section 121. It had already been decided 
in two Bombay cases that a notice which did not give the address of the 
assignee was bad. In the Calcutta case a notice, equally defective as to 
the real address of the transferee, but which gave the uamp and address 
of his solicitor, was held insufficient. In the latter case the topic of 
waiver arose. Rankin, J., expressed the view that if there had been an 
offer to give the transferee’s address in writing and the debtor had made 
it plain that he attached no consequence to it and would not rely upon 
the omission, the debtor would have been bound. The view of the present 
eilitorsi of Mulla’s Transfer of Property Act, that a debtor may become, 
not only by parol but by conduct, a party to the assignment, as in the 
instance sugf^isted by Rankin, J., appears to be correct. In Gopalakrishna 
V. Oopalakrishna, [1910] 33 Mad. 123, the Court inclined to the opinion 
that a notice might be conditional. It is submitted that this is not so. A 
conditional notice would largely defeat the intention of the statute which 
18 to give information to the debtor upon which he can act without being 
put upon enquiry. 

It will be noticed that the provisions of the foregoing sections of the 
Transfer of Property Act are less concerned with the substantive than 
the adjective law of assignment. It is not the right of a party to assign 
which is provided for, but the manner in which one who has that right 
may put it into execution so as to give validity to his acts. The provi- 
sions of section 130 are expressly made inapplicable to marine or fire 
(Kilicies; and the reference to section 38 of the Insurance Act, 1938, has 
the effect of excluding the assignment of life poUcies also. 


Life policiea. — It is section 38 of the last-named statute which 
regulates assignments of life poUcies. By sub-section (6) thereof, the 
provisionB of the section are not to operate retrospectively : that sub- 
section expressly preserving any rights or remedies of an assignee or 
transferee under an instrument executed prior to the commencement 
of the Act, before July 1, 1939. 

The relative provisions are as follows; — 

“38. (/) A transfer or assignment of a policy of life insurance, 

w’hether with or without consideration, may be made only by an endorse- 
ment upon the policy itself or by a separate instrument, signed in either 
case by the transferor or by the assignor or his duly authorised agent 
and attested by at least one witness specifically setting forth the fact 


of transfer or assignment. ■. ir i 

(2) The transfer or assignment shall be complete and effectual 
upon the execution of such endorsement or instrument duly attested 
but except where the transfer or assignment is in favour of the msi^r 
sEall n6l beoperative as against an insurer and shall not corfer ujwn toe 
transferee or assignee, or his legal representative, any nght 
amount of sudi policy or the moneys secured thereby untd a notice m 
writing of the transfer or assignment ^ * 

endoraement or instrument itself or a copy thereof 
by or on behalf of both transferor and transferee has been dehvered to 

the insurer. 


I 2nd Edition, p. 699. 
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ProTided that where the insurer maintains one or moro places of 
bosinees in British Indha, s^hh notice shall be delivered only at the 
place in British India mentioned in the Mlicy for that purpose or at his 
principal place of business in British IncUa. 

(J) The date on which the notice referred to in sub-section {2) is 
deliver^ to the insurer shall regulate the priority of all claims under 
a transfer or assigrunent as between persons interested in the policy; 
and where there is more than one instrument of transfer or assigrunent 
the priority of the claims under such instruments shall be governed by 
the order in which the notices referred to in sub-section ^2) are deUveied. 

{4) Upon the receipt of the notice referred to in sub-section (2), 
the insurer shall record the fact of such traiksfer or assignment together 
with the date thereof and the name of the transferee or the assignee and 
shall, on the request of the person by « horn the notice was given, or of 
the transferee or assignee, on paj-ment of a fee not exceeding one rupee, 
grant a written aoknowlecigment of the receipt of such notice; and any 
such acknowledgment shall be conclusive evidence against the insurer 
that he has duly received the notice to which such acknowledgment 
relates. 

(5) Subject to the terms and conditions of the transfer or assignment, 
the insurer shall, from the date of the receipt of the notice referred to in 
sub-section (2) recognise the transferee or assignee named in the notice 
as the onh' person entitled to benefit under the policy, and such penson 
shall be subject to all liabilities and equities to which the transferor or 
assignor was subject at the date of the transfer or assignment and may 
institute any proceedings in relation to the policy without obtaining 
the consent of the transferor or assignor or making him a party to such 
proceedings. 

(d) Any rights and remedies of an assignee or transferee of a policy 
of life insurance under ati assignntent or transfer effected prior to the 
commenoement of this act shall not be affected by the provisions of this 
section. 

(7) Notwithstanding any law or custom having the force of law to 
the contrary, an assignment in favour of a person made with the con- 
dition that it shall lie inoperative or that the interest shall pass to some 
other person on the happening of a specified event during the life time 
of the person whose life is insured and on assignment in favour of the 
survivor or survivors of a number of persons, shall be void.” 

Effect of Assignment - — An alignment of a policy operates so as 
completely to divest the assignor of any right under it. The essence of 
an assignment is its completeness. {Hayner v. PresUm, [1881] 18 Cb.D. 
1 , 7, C~A.) If he retains any interest in the subject-matter of a purported 
assignment it will be ineffective, and the interest in the policy will remain 
with the assured. {Cnilingridge v. Royal Exchange Atsurance Corpn., 
[1877] 3 Q.B.D. 173, 177.) 

Nomination. — The topic of nomination belongs to the realm of life 
insurance. The relative adjective law is to be found in section 39 of the 
Insurance Aot, 1938. As the topic is wholly confined to law relating 
to policiee of life inanrance, its discussion is relegated to a later chapter 
of this treatise. 

10. Risk and Loss. 

Bisk uid loss are words of somewhat technical significance as appUed 
in the law relating to insurance. The meanings may be said aUgbUy 
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to vtuy with the context in which they are found used, and it seems better 
therefore, to treat these topics with special reference to each class of 
insurance as it falls to be discussed in the later chapters of this treatise. 


11. The Rule of Good Faith. 


The origin and general extent of the doctrine of uberrima tides 
( "the utmost good faith”) has already been noted earlier in this treatise.i 
Its peculiar importance to contracts of insurance, whether marine or 
non-marine, has now to be insisted upon and its applicability to parti- 
cular circumstances explained. It is as old, and indeed older, than 
Lord Mansfield’s celebrated exposition of the doctrine as applied to 
insurance in Carter v. Boehm, [1766] 3 Burr. 190.5, 1909— a ease con- 
cerned with a contract which to-day would be treated as largely one of 
insurance against fire or burglary. “Insurance” said he “Ls a co ntrac t, 
upon speculation. The special facts upon which the contingent chance is 
to be computed, lie most commonly in the knowledge of the assured 
only; the tinderwriter trusts to his representation and proceeds upon 
coididence that he does not keep back any circumstance in his 
know ledge, to mislead the underwriter into a belief that the circumstance 
does not exist, and to induce him to estimate the risque as if it did not 
exist. The keeping back such a circumstance is a fraud, and therefore 
the policy is void.” The universality of the doctrine is thus stated in 
London Assurance v. Mansel, [1879] 11 C'h D. 363, per Jessel, M.R., 
at p. 367 : ’* As regards the general principle, 1 am not prepared to lay dow nj 
the law as making any difference in substance between one contract of 
assurance and another. Whether it is life, or fire, or marine insurance, 

1 take it good faith is required in all cases, and though there may be certain 
circumstances from the p<*cu!iar nature of marine insurance, which require 
to be disclosed and which do not apply to other contracts of insurance, 
that is rather in my opinion an illustration of the application of the 
principle than a distinction in principle.” It is sometimes forgotten 
that the doctrine applies to both jwrties to a contract of insurance and 
their respective agents, and extends throughout the jieriod of negotiation, 
but not after the pohey has been executed and issued. It apphes 
equally to contracts of re-insurance. Where an assured seeks to 
modify in his favour any of the terms of an existing contract, the 
duty of disclosing any material circumstance arising since the 
execution of that contract re-attaches. {Lishinan v. Northern Maritime 
Insurance Co., [1875] 10 C.P. 179.) Tlie same case decides that it is 
otherwise where the alteration proposed is for the benefit of the 


insurers. 

The nature of the disekwure requisite under the doctrine itieludes 
not onlj' cverj’ material fact within the knowledge of the assured, but 
any materia] fact which a person .seeking to obtain the advantages oi he 
imrticular protection, ought, in the ordinary course of business to know, 
and the knowledge of which will for that reason be imputed to turn. 
(Proudfoot V. Monfejiore, [1867] 2 Q.B. 511, 521 ; Blackburn Low <t- Co. v. 
Viaora, [1887] 12 A.(’. 631, 637.) It is a question of fact m every case 
whether an assured does or does not know a fact said to be material, and 
whether he could reasonably be expected to know that fact fny matenal 
time or times. (Joel v. Uu> Union dk Crown Insurance Co., [1908] - iv.u. 


» See p. 18, 
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803, where HetdMr-Mouhxm, L.J.. at p. 884, points out that there is no 
duty to disclose what an stltnued does not and could not reasonably be 
expected to know.) The role, however, by which an assured is to be 
presumed to know certain facts extends to a situation in which an assured’s 
ignorance is attributable to a deliberate fulure to make inquiries 
reasonably to be expected of him. (Per Lord Halsbuiy, in Bladbum Low 
de Co. V. Vigors, [1887] 12 A.C. 631, at p. 537.) 

It is often said, moreover, that the knowledge of the agent is to be 
imputed to the principal, and that concealment of something by the agent 
from the principal will not avail the latter as a defence to a plea of non- 
disclosure. Lord Halshury in the case just cited (at p. 537) thus disting- 
uishes the situation where such knowledge is rightly to be ii^uted to the 
principal, from others where it would be bad law to do so : “When a person 
is the agent to knoa', his knowledge does bind the principal. ... I 
cannot but think that the somewhat vague use of the word ‘agent’ leads 
to confusion. Some agents so far represent the principal that in all 
respects their acts and intentions and their knowledge may truly be said 
to be the acts, intentions, and knowledge of the principal. Other agents 
may have so limited and narrow an authority, both in fact and in the 
common understanding of their form of emplo}'ment, that it would be 
quite inaccurate to say that such an agent’s knowledge or intentions are 
the knowledge and intentions of his principal ; and whether his acts are 
the acts of his principal depends upon the specific authority he has 

received To lay down as an abstract proposition of law that 

every agent, no matter how limited the scope of his agency, would bind 
every principal even by his acts, is obviously and upon the face of it 
absurd; and yet it is by the fallacious use of the word ‘agent’ that 
plausibility is given to reasoning which requires the assumption of some 
such proposition.’' 

So far back as Moens v. Heyworih, [1842] 10 M. ft W. 147, 157, 
the doctrine of good faith in the matter of disclosure was aaid not 
to impose a duty to disclose each and every circumstance which related 
or might relate to the insurance, but only every material ciroumstanoe : 
the test of materiality being whether the circumstance rriied upon as 
vitiating the contract by non-disclosure would, if known, at the material 
time, reasonably have affected the minds of prudent and experienced 
insurers in deciding whether they would enter into the contract or, in 
tim case of acceptance of it, in fixing the amount of premium. {Bridges 
T. BurUer, [1813] 1 M. ft S. 15; SeaUm v. Bvmand, [1900] A.C. 135, 140; 
Dawsons lid. v. Bonnin, [1022] 2 A.C. 413, 433.) For an example of 
how a fact may become material after the date of the contract of insurance, 
yet, because it was immaterial at the date of such contract, the policy 
is not avoided by its non-disclosure, see Associated Oil Carriers v. Union 
Insurance Society of Canton, [1017] 2 K.B. 184. 

A discussion of this branch of the doctrine would be incomplete 
without pointing out that a fact, immaterial in itself, does not lose that 
character merely because, hod it oome to the knowledge of the inaurere, 
they might have pursued inquiries and have been led to the disoovety of 
otl^ facts which were itNwselves material. {Jod v. Law Union d> 
Crown Insurance {supra) at p. 893.) 

An assured may, however, be excused from communicating faote 
or circnmstances of which be may reaoonably presume the inraren to 
have knowledge, or of which, with diligence, reasonable in the dream- 
s^ces, they could acquire knowledge witbont further aid than hia exiitiilg 
disdosares may have afforded- For examplea of the appUeadon of this 
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common-Benae rule, aee Carter v. Btxhm, [1706] 3 Burr. 1906 ; Mackintosh 
V. Marshall, [1843] 11 M. & W. 116; Bates v. Hewett, [1867] 2 Q.B. 696; 
Lena v. Hall, [19^] 16 U. L.L.R. 100; Seaion v. Bamand, [1900] A.C. 
136. 

Included in facte which insurers may be presumed, in the ordinary 
course of their business, to know, are matters of law. (The Bedouin, 
[1894] P. 1, 12, C.A.) The assured is not bound to disclose information, 
where he may reasonably infer that the insurers attach no importance to 
it. (Laing v. Union Marine Insurance Co., [1895] 1 Com. Cas. 1 1, 15) ; nor 
information which the insurers have waived. But such waiver is not 
lightly to be presumed. (OreenkiU v. Federal Insurance Co., [1927] 1 K.B. 
65, 86.) Finally, facts the disclosure of which would lessen the risk are 
not within the doctrine of disclosure at all. (Carter v. Boehm (supra) 
at p. 1910), any more than are those which some express condition in the 
{)olicy has rendered unnecessary. (Ross v. Bradshaw, [1760] 1 W.Bl. 
312, 313; Haywood v. Rodgers, [1804] 4 East 590.) 

Although Lord Mansfield in Carter v. Boehm (supra), speaks of the 
effect of concealment as rendering a contract “void”, such a statement 
is no longer in accordance with modem judicial opinion; nor does it 
accord with the language of the Indian Contract Act. The effect of deli- 
lierate concealment (amounting to fraud) or of non-disclosure (amounting 
to a breach of the implied condition to exercise the utmost good faith) 
is the same, namely, to render a contract “voidable” at the option of the 
other party. This state of things involves, by necessary implication, 
that the aggrieved party may, if he chooses, waive his rights and affirm 
the contract. 
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MARINE INSURANCE 

1. Preliminary: — Certain nautical terms. 2. Shipping: — Ship- 
owner and charterer — Gharterpartiea — Bills of lading — Liability of 
Owners and Charterers under bills of lading — Certain technical terms. 
3. Nature of marine iasurance: — Definition of contract. — Classification 
of policies — Other documents evidencing the contract — ^The Memorandum 
or Slip and the Cover-note — Effect of the Indian Stamp Act — Rectifica- 
tion— -Correction. 4. Construction of the contract :— Canons — Special 
rules — What Law to be applied — Conflict of Laws. 5. Subject of the 
contract: — Lawful Marine Adventure — Insurable Property. 6. Form 
and substance of the policy: — Specimen policy — Recital— General clauses 
— “Touch and Stay” clause — "Perils assumed” danse; — “Of the Seas” 
— “ Fire ” — “ Pirates ” — “ Rovers ” — “ Asiwiiling thieves “ Jettisons ’ ' — 
"Barratry” — “All risks” — “Sue and labour” — “Waiver” clause — 
“The Memorandum” — “Payment” — “Deviation” clause — “Deck 
cargo” — The Warranties: — “F.C.S.” clause — Institute “deviation" 
clause — “Drugs” — “F.P.A.” claiise — Warranty of neutrality — Divers 
other warranties; Implied warranties: — .Sea-worthiness — Legality — 
Warranties not implied; — Nationality — Goods and moveables — “Inch- 
maree" clause — Collision or “running-down” clauses — Various special 
clauses — Inland water-way clauses 7. Common Carriers. 8. Mul- 
tiple insurance; — Floating policies — Additional insurance— Double in- 
surance — Over-insurance — Insurance by diff^crent persons — Overlapping 
policies — Re-insurance. 9. Disclosure. 10. Loss and abandonment; — 
Actual total loss — Succefisive losses — Constructive total loss — 
Ademption — What may be lost — Loan of freight. 11. "Honour” 
policies. 12. Assignment. 13. Subrogatkntc* 14. Measure of in- 
demnity: — Partial loss of ship — Partial loss of freight— Partial loss of 
goods — Apportionment of valuation — “New for old”. 15. Liabilities 
to third parties. 16. fieneral average contribution and salvage 
charges. 17. Salvage. 1 h. Under-msiirance. 19 Return of pn*- 
miom. 20. Settlement of losses. 21. Broker s lien. 22. Commercial 
usage in India. 23. Mutual Insurance. 


1. Prdiminary. 

The topic of marine insurance has already been touched upon in 
previous chapters of this treatise. It is the aim of the present chapter 
to present the subject as a wiiolc, and in so doing the author has striven 
to bear in mind what he conceives to be the particular difficulties which 
mgy strike the Indian student of the subject. Though the Indian 
peniiisnls has an immense coast line and a number of important harbours, 
only a very small fraction of the population have any such contact with 
tlw sea as would be helpful to them in forming a real conception of its 
pmils, or as would enable them at all easily to visualize the character 
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of modem ooew transport. This state of things is Urgely referable to 
the pawaty of any literature in the Indian vernaculars dealing with 
man s adventures upon the sea, and to the lack of suitable books^public 
reference, save in such places as Calcutta, Bombay, Madras or Karachi. 

The steady growth, however, of Indian commercial enterprise and 
with It the growing importance of India’s overseas trade, make it impera- 
tive that the Indian student and the Indian practitioner in the law 
should lose no opportunity of familiarizing themselves with such detail of 
modem ^-faring life as will enable them to understand the relevant 
facts which fortn the background of every controversy which is con- 
cerned with maritime insurance. 

It will thus perhaps be useful to remind the reader once again 
that the Insurance Act of 1938 has given an opportunity to Indian 
policy-holders generally to have any controversy between them and their 
insurers decided according to the law of India. That law, as already 
pointed out, is in no sense codified. While on the one hand the Indian 
Contract Act may be referred to as establishing certain principles appli- 
cable to all Insurance contracts, the special law relating to marine 
insu^oe must be gathered from that corpus of judicial decisions which 
has in England formed the basis on which the present English Code 
has been eiected.i In so sayrng the writer must be understood to mean 
no more than that Indian judicial opinion will, it is conceived, apply 
the doctrines underlying English decisions so far as the same do not 
conflict with any existing Indian authority. It is conceived also that 
the Courts in India will continue to have regard to the custom of mer- 
chants in a branch of the law which has continuously derived so much from 
that source. 

At the outset it will perhaps be helpful to the Indian student if 
some reference be made to a number of technical terms and common 
expressions which constantly occur in evidence in shipping cases. Some 
may be conveniently described as nautical, others as belonging to the 
language of commerce and particularly used in coiuiection with the 
carriage of goods by sea. 

Certain Nautical Terma. — l^liile the sea-going vessel or large- 
scale river craft propelled by steam power or by electricity has to a 
great extent banished the sailing vessel of former days, whose tall masts 
and tapering spars at one time constituted the most striking feature of 
every port town, the language of those who could then have called 
thenuelves “sailors” in the strict sense of that word is still the language 
of sea-faring Britishers today. Thus when the modern steamship sets 
forth upon her journey she is said to “sail”, though not an inch of canvas 
is there to assist her movement! The ship itself too, no matter how 
propelled, is never spoken of in the neuter but always in the feminine 
gender. 

Tie Matilxx and Ms Crew . — The science of navigation was from very 
early timea looked upon as a craft or “mystery”, and the seaman who 
acquired recognized proficiency in it was long ago spoken of as a “Master- 
Mariner”, a terra which survives throughout the British Empire to-day, 
and which offidally describes one who has passed the requisite tests and 
finally obtained a Board of Trade Certificate entitling him to comnumd 
and navigate a sea-going vessel. In commercial ^ippmg documents ’ 


» What U here and hereafler referred to os the English Code is the Marine 
Insaranoe Aot. 1800 (6 Edw. 7, c. 41). 



Insurance in British India 


U 

sod) as UDb of ladiog or pdidee ofsinarine insurance he who eommands 
the ship is usually uid properly relerred to as its “Master”.^ 

The Master has as his second-in-oommand a seaman who, in the 
modem world, is expected to be as proficient in navigation as the Master 
himself. Such an one, when second-in-command of a merchant vessel, 
is known and styled as his Mate (or sometimes “first" or “chief” officer). 
'Wbrne a vessel carries more than one such additional officer capable of 
navigating the vessel, they will be styled in order of seniority second, 
or third Bilate, etc., or correspondingly second, third or fourth officer, 
etc., as the case may be. A modem steamship requires a complete 
engineering staff over which is posted a Chief Engineer. like the 
navigating staff there may be a number of subordinate officers each 
capable dther wholly or to a limited extent of taking the place of “the 
ddef”. The workir^ people of a merchant ship are collectively styled 
its “crew” or, in more homelj- sca-faring parlance, “the hands”. Those 
of the crew immediately concerned with “keeping watch" at sea or in 
port, with the “dropping” or “weighing”* bf the anchor and with 
“making fast” the ship to a buoy or alongside a jetty or pier or corres- 
pondingly carrying out the duties rrecessary to “casting off”, are styled 
“deck-hands”. 

The parts of a vessel . — The floors of a vessel are styled her “decks”. 
A modem ship has many decks, e.g., “upper or top deck”, “main deck”, 
“lowet deck”, “boat deck” and (in warsKipa) a “quarter deck”. In 
vessels designed for large-scale passenger traffic the domestic decks are 
often distinguished by letters of the alphabet. The right side of a ship 
is styled the “starboard” siefe. Till fairly recently, i.e., till the 19th 
century was some way advanced, the shjp’s left side was styled her 
“larboard” side. Today it is called her “port” side. Thus a ship 
turning to right or to left is said to “ turn to starboard ” or “ to port ’ . 
The sUp’s crew is still roughly divided into what are termed “ watches ” 
known respectively as the starboard and port watebes. In the past 
they were correspondingly accommodaUxl in the vessel. They are 
housed now-a-days mostly in (he bows, ami in a part of the ship styled 
the “forecastle”.* When one watch is doing duty the members of the 
other watch have a spell of rest. 


* It is, bowe^'er, now-a-days custuinary to refer to the conunsoder of s merdiant 

sh^ by the title of "Captain”. Such a designation is less ofRcisl than social and 
eompmnentary, unte* the officer referred to in fact holds the r»nk of Captain in 
ome or other of the Kavoi Fnroes of the Crown, t.g., the Koval Naval Reserve. In 
aome standard forma of Charterparty the liaster is now-adays diw i g n al e d Captain. 
The origin of this rank in the Navy is of interest. In ossence the Navy grew out 
of, and owed its sea fering reputation to, the daring of the ordinary mornhut seaman. 
In early times the Crown chortereil otkI in some esses eommandeered one or more 
stoutly built and ser\'ioeable merohatat ships anil then armed them with a number 
of cannon, and finally put on board fur purposes of warfaro a company of ordinary 
sohiieis under the oioinmand of their company officer, who was always styled tbe 
"Cmtain”. Theoeeforward a man-of-war housed the Captain and his “company” 
ofsoldien, as well as the Uosterof the ship with bis “crew”. The Mastw and oraw 
respectively navigated and “worked" the vessel, wbfls the Ceptain and hia ooapaay 
— to nse tbrtr own language — were tbaro to "fight" the ship. In couias of time 
the phrase “the ship’s company” came to bo used coUoctivafy of avaiyone aboard 
a man-o'-war. Ships of the Knttsh navy, however, oontinned to be oavigatad by * 
UaaUr until wdl on into the IMi oenk ar y, when he besaine supplaAlad by an antis 
who, diough he had a military training, had ultimataly in aavjgathMi- 

Be is today (tadeiiated in the jhfo's boolu aa the Navigating Offloef. 

* Meaning “ h a ulin g ap” the anchor; a proeeas wfairti when oaniad 0Ut hy 
m a nu a l eSori alona aa n sad the seamen to feel ne "weigfat”. 

* Fnnonnoed "fokeels”. 
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Everything in front of the navigating bridge is known as the “fore”^ 
part of the vessel, and the area immediately behind that bridge is regarded 
as “amid'Ships”. Behind that again is the area styled the “after” 
part of the vessel. In sailing vessels the ship is navigated from the 
after-part which is raised above the line of the main deck and is styled 
the “poop”. The narrowest part of the vessel at its fore end is called 
the “bows” 1 ; the vertical part of the frame which first meets the water is 
known as the “stem ”. The ship’s rear end is styled her “stern ”. When 
the ship turns completely round s^e is said “to go about”. The shorter 
axis of the vessel is referred to for the purposes of measurement as her 
“beam ”. When a ship is described as “on her beam ends” the situation 
depicted is that of a ship lying on her side. 

When a ship is in movement — or, as sailors say, is “under way” 

her ordered progress is either “going ahead”, i.e., forwards, “going 
astern”, i.e., backwards, or “turning”. As already explained, when a 
ship turns completely round she is said to “ go about ” or be “ put about ’ 
Her progress when at right angles to a line of waves or to a coast is 
described as going “head on” to the sea or the shore, as the case may 
be. It sometimes hapiiens, however, that the forces of nature when 
taking control of a ship’s movement cause her to “veer”, i.e., to deviate 
suddenly from her proper directiojj. When this results in bringing the 
<• ship’s longer axis parallel to the lines of the waves she is said to “ broach- 
to”. This is a position often fraught with danger, since the first effect 
when under the influence of high waves is to make the ship oscillate or 
roll over a considerable and, possibly, ever-widening angle. Where 
the forces of wind and sea are acting together in the same direction a 
badly balanced vessel may, unless speedily steadied, be rolled right 
over and so be made to “founder”, i.e., to become completely sub- 
merged. A similar catastrophe may be brought about by the cargo 
shifting tluring one or more of the rolls, so as to throw the vessel 
dangerously off her centre of gravity. A vessel which in one or another 
way is seen to be jjcnnancntly leaning away from her centre of gravity 
is said to have a “list” to port or to starboard, as the case may be, A 
further danger arising from thus shifting the cargo is that, from the 
nature of the material carried, the sides of the ship may become so damaged 
as eventually to let in the sea water. A ship thus failing to remain 
water-tight is said to have “sprung a leak”. 

The body or frame of a ship (without mast-s, spars, or funnels and 
often without the whole of its super-structure, i.e., without such parts of 
the vessel as eventually apjtear above the line of the upper deck) is in 
strictness comprised in the word “hull ”. In policies of Marine Insurance, 
however, the word “hull” includes every structural part of the vessel 
except such as is used for the purpoae.s oi propulsion, i.e., masts and 
spars in the case of a sailing ship, to which must be added the engines, 
boilers, etc., in a meehanically-driven vessel. The term ship, in a fwUej’ 
upon a steamship, covers the machinery as well as the hull. As will be 
seen hereafter, in Valued Policies on steamships, hull and machinery' 
are commonly made the subject of separate valuation. 

The chimneys of a vessel are sometimes referred to ^ her “smoke 
stacks” but more commonly «« her “funnels”. A ships kitchens are 
known as “galleys”. On modern sttamships ventilation of the space 
below and between decks is effected by special ventUatmg shafts or 


t SonMtitnes also osUed the “bead ”, c.j.. in the phrase “ bring her head to 
tho wind " turn the ahip into the wind's eye. 
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pipes BO doaigtied aa to be capable being turned in tbe direction of 
Uw wind. They are often referred td as “cowls’*, from the reaemblanoe 
they bear to certain old fsshioned head-gear.^ 

Merchandise, when delivered to a ship for carriage, is in sea-faring 
language styled “cargo”. Cargo when packed into the ^ip is said to he 
“stow^” tibere ; those parts of &e ship which have been specially designed 
for the reception of her cargo are known as “the holds”. Large modem 
vessels have a number of such holds with special hoisting apparatus 
apfsxtpriately placed so as meohanioally to lower into or haul up the 
cargo, as the case may be. It often happens that a certain kind of cargo 
cannot be conveniently stowed in the holds of a ship, or for one reason 
or another is not intended to be stowed there. Cargo for which space 
is thus found on deck is known as “deck cargo 

The log . — ^The Master of a modern ship is required to keep an official 
diary. This is known as the ship’s “leg”. 

yavigaiUm . — The vessel is steered, and her path across the ocean 
aided, by that oldest of navigating instruments, the compass, which is 
so glazed and artificially lighted that it can be read at any time 

of tbe day and night and in all weathers. When so housed and lighted 
the apparatus is styled the “bitmacle”. Modern sea-going regulations 
require periodical a^ prescribed tests for the accuracy of such compasses. 
Every modem vessel is required to carry a number of maps (known as 
“charts”) whereon coastlines, shore-lights (such as light houses) and 
light-buoys as well as the position of light ships are shown, as are also 
numerous measurements indicating the depth of the sea at such points 
as the navigator would find it particularly useful to know.! British ships 
are obliged to carry charts issued by the head-quarters of the Royal 
Navy — a government office known as “the Admiralty”, under which 
works a special branch responsible for unremitting survey of tbe ocean 
and of coastal waters. Every modem merchant vessel is fitted with a 
special room in immediate connection wdth the navigating bridge. This 
is known as tbe “chart room”; and here upon an appropriate type of 
table the relative charts are spread whereon tbe “course” or path of the 
vessel is marked and its progress checked. Tbe vessel’s “position” 
is daily “worked out” and plotted on tbe chart by aid of an instrument 
for taking an observation of the sun or other celestial bodies. 

1110 mechanical duty of steering tbe vessel is performed by picked 
seamen, who, in British merchant ships, are often known as “Quarter- 
Masters”. It is they who regularly take their turn at the spoked wheel 
which is to be found on, or immediately adjacent to the navigating 
bridge, and in front of the Chart house. 

Most modem vessels have fixed upon their front or “fore ’’-mast 
a iqtedally dengned “look out”, wide enough to accommodate two men. 
This is usually at a height somewhat above the line of the ship’s funnels 
so that when the vessel is going "astern” its occupants would not have 
their viaitm obscured by the smoke. Here those members of the duty 
watdi who have been detailed for "look out” work have to stand when 


> Tbe Benedictine Monk ueee an onter-gannent known ae s "CucuUns'', wfaieh 
has been timnsiated by tbe ohl EksglMi word “ cowl Thia haa attached to it a 
MDali hood eapabia of being pulled over tbe heed from the back of tbe neok. Tbs 
veatilsting “cawl” of a ship w aimilarl}' bent Over so as to ^teet tbs sir shaft ftom 
rain. 

* So rseerngers for whom no eabin aoeommodatlOD is provided wre styled “derii 
p ss iwm Bw”. 

* Known ae “ sound bigi ’’. 
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the vo«l ii “under way” at sea. A veseel’e navigation is from time to 
time aided, when in supposedly shallow waters, or when attempting to 
follow a difficult and ohuiging channel in the estuary of a river, l^the 
casting into the water from one or both of the ship’s sides of a 
weight attached to a thin rope measured off into fathoms. In seamen’s 
language, this process, which is designed to “sound” the distance between 
the surface and the bed of the sea or river at the point where the 
measurement is taken, is styled “heaving the lead”. The most useful place 
for a man “heaving the lead” was long ago found by experience to 
approximate to where the big chains to which the anchor was attached 
were stowed when the ship was at sea. That position was always known as 
"the chains”; and the man was said to be “standing in the chains”. 
The same words are used today for the man’s position in a big modem 
vessel although he usually stands on a small platform which projects 
over the ship's side at a point in front of the line of the navigating bridge, 
so chosen that those on that bridge can in ordinary weather hear the 
measurement which the man calls each time his lead touches the bottom. 

Time . — A ship’s time is to-day checked by specially designed chrono- 
meters, but is aiuiounced to the ship’s company or crew by striking a 
bell in accordance with an age-long tradition of sea-faring life, well-settled 
with the British before anything like the modern clock was invented. 
The working day and working night are divided into “watches”. The 
ship’s bell is struck to mark the passing of each half-hour of a watch. 

Light *. — At night a modem vessel is obliged by regulation to main- 
tain certain lights burning brightly when at sea and under way, and 
others when at rest in harbour or elsewhere. When under way a bright 
green light must be so placed on the starboard side that it can be read 
by anyone on the line of the ship’s progress or away on the ship’s star- 
board beam. A light equally well-placed but of a red colour must be 
maintained on the port side of the vessel. When anchored, or tied up 
in port, these lighte are not maintained but a special light swinging 
between the fore-mast and the ship’s bows must be kept burning. This 
is known as the “riding light”. ' 

Pilotage . — From almost immemorial times the inhabitants of places 
connected with a harbour difficult of navigation have found a ready 
means of livelihood in offering their services to vessels visiting their 
shores. Those who have become recognized local navigators for such a 
purpose are known as “pilots”. And in the modem world today the 
post of a pilot is a much coveted position. The office is well-paid and 
ranks as an honourable calling. ’The great value in terms of money of 
a modem ocean-going vessel (even without her cargo) has led in course 
of time to rales whereby a Master of a ship approaching anything but 
an extremely safe port is bound to take on a pilot, and to pla<» him 
temporarily in charge of the vessel’s navigation till a prescribed point is 
reached, when the pilot may be dropp^. In some ports, of which 
Calcutta is an example, the regulations of the Port Authorities require 
that after the pilot is dropped, on entering the relative area and re^hing 
the prescribed point, the vessel must be handed over to a special navi- 
gator maintained bv the Port Authority for the purpose of moving 
vessels in and out of docks or to and from moorings.i a vessel is sa^ 
to be “moored” when she is tied up to one or more buoys, and to be 
“alongside" a dock or wharf when she is actually made fast by ropes 


1 TbMe local navioaton work under an oBioial of the Port styled the Harbour- 
Msster tbeaiMivss are known ae aeeietant Harbour-MaBtere. 

7 



98 Inawramtx in Briti^ India 

(stj^ed “W'WBns”) to tlw akjo do«k or wharf aa the eaae may be> 
Ihe prescribed poeitiiO& for a vessel in a harbour, whether within a doek 
at within a line of fixed moorings, is styled the ship’s “berth”; and she 
is said to be “in her berth” or “berthed” from the moment when she has 
faemi properly and safely seeured in the prescribed poaition. 

Loading and ditcharging cargo . — When a vessel is taking in cargo 
at a port she is described as being in process of “loading”; when cargo 
is being taken out of her she is said to be “discharging”, 

2. Shipping. 

The subject of marine insurance is so intimately bound up with the 
ciroumstanoes under which merchandise is customarily carried over the 
world’s waterways that the student will need some acquaintance with 
modem methods of carr\'ing goods by sea if he is to understand the part 
which marine insurance plays in the commercial life of the world today. 
But what is said below upon the topic of carriage of goods by sea, must 
be understood as attempting to provide the student with no more than 
a brief sketch of modem usage, designed to afibrd liim a sufiicicnt back- 
ground for such study of the principle of marine insurance as the present 
chapter offers him. Inevitabl3', the student must famillariEe himself 
with yet a number of other terms having wholly or partially acquired 
apeaa} or technical meanings in relation to shipping. TTiese terms will 
be found cropping up again in our discussion of contracts of marine 
insurance; and inasmuch as a considerable volume of water-borne 
merchandise passes to and fro upon the great navigable rivers of India, the 
extent to which such traffic is insured in a manner similar to that which 
has been evolved for the needs of ocean-going traffic is a subject which 
the student of insurance law in India must not overlook. 

A modem ship may be built of any material found by experimemt 
to be suitable, and ships are afloat toda}' some built of wc^, others of 
steel, and a few of reinforced concrete. The material of which a ship is 
constructed governs, to a large extent, what she may be conaidered cap^le 
of accomplishing, not only in tlie matter of speed, but of resistance to 
weather conditions and to deterioration by the corrosive effect of sea 
water. It naturally also determines her reactions to “stranding”.* 

A considerablo— perhaps the major — part of that local traffic which 
is to be classed as “coastal", is throughout the workl still worked by 
sailing ships. Certainly most of the coastal fishing trade the world over 
makes use of sailing craft.* Man}' maritime states, such as the 
Scandinavian countries,* continue to use sail for certain clansmi of traffic, 
and accordingly employ sailing idiips for the purpose of training boys 
both for the navy and for the superior merchant service, ’nimv are sUIl 
upon the oceans of the world a number of sailing vessels of considerabte 


I Thb word means the action of a ship in guina ashore — L*.. alkiwins tbs mater 
portion of her weight to be boroo by earth Irwteed of water. In eonieliMtaneee a 
ship may be taved from deetmetion by an coining lo met upon a eea ebon, 
in most iiwtenom, however, the act of stranding a vsesel is aeratn|Mmiad eonsl- 
datahle d s m ag e lo her stntotoni. and ofVeo awnigfa, aode in her niwnplata WMOk- 

* The recent dieap production of small inlaraal-ootabuitiaa ssigl^ 1* gndnelly 
making it possible for flahmuan to fit motors to their craft for the pur po e ee of sjp** 

propnlsKm. tint steam trawlem wiwktDg outside territorinl wateiw as swB •• 
tUung eraft fitted with auxiNary motors, eontinoe to mahe see of mm whaWW 
weather ron d it i im s make the same advisahle. 

* NoiWa)r, fiwadan, Dmanark. and Ffoland, 
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toaiuge uaed for voyageg in •which the element of time is of rektivdy 
little imwrtanoe, i.e., in the grain trade; but it Beems that their number 
ia dwimiling. Of private aailiM veaaels built for pleasure cruising there 
are still large numbers in whi^ sail is the only means of proj^lsion. 
Many of thew craft are capable of ocean travel . The great mass, however^ 
of ocean-going traffic is in the hands of ship-owners whose vessels are 
propelled by steam and who use coal or oil as fuel. A small minority 
of ships are electrically driven. 

In most ships, mechanically propelled, electricity is used for lighHng 
and often for ventilating purposes. The use of wireless apparatus!)^ 
for the transmission and for the reception of messages is almost universal 
in ocean-going ships. Some merchant vessels and the warships of most 
nations are fitted with additional apparatus for under-water transmission 
of messages. Sound signals by way of warning to other vessels, etc., 
are made by steam whistles of various types known as “ fog horns ” and 
“syrens”. 

The governments of most maritime nations have now-a-days in 
operation statutory- regulations concerning the safety of vessels registered 
in their ports or sailing under their flag,' whereby the degree to which a 
vessel may be safely loaded is to be the subject of speck! tests and of 
legible markings on the ship's side. Such regulations usually prescribe 
alw the number and character of life boats which vessels of particular 
classes, or employed upon particular services, must carry. The provision 
of life-belts for crew and passengers is another matter with which such 
regulations concern themselves. A considerable measure of agreement 
has been arrived at by conference between maritime powers, as a result 
of which there has bron achieved a good deal of standardization, not 
only oonceming safety at sea, including an agreed “rule of the road”, 
but recipiXK^ obligations are now-a-days admitted and honoured touching 
such questions as going to the aid of vessels in distress. 

Shipowner and Charterer. — The provision of vessels for the 
carriage of passengers, live-stock and merchandise of all sorts, and their 
operation, is now-a-days a trade in itself. The necessary capital is usually 
found by one or more persons entering into a partnership; and more 
frequently by that extension of the concept of partnership which has 
culminated in the creation of the joint-stock company. Persons so 
trading are in mercantile documents referred to as the shipowners, or 
simply as the “owners”. A ship may ply on behalf of its owners only, 
or it may wholly or in part be hired out by them to someone else for the 
purpose of a particular voyage or adventure. A vessel so placed at the 
disposal of someone who is not the owner is said to be “chartered ; and 
the legal instrument by which the use of the vessel is thus secured to the 
charterer is known as a “charterparty”. MTiile a charterparty transf^, 
the use, and in aome cases the possession and control of the vessel, the 
true or general ownership is not affected. 

It ia obvious then that the carrier of goods may either be the ship- 
owner directly entering into contracts of carriage with th(^ who desire 
to be carried, or to have animals or goods carried, or may be a charterer 
of the wbde or part of a vessel. 


' Maritimo nations rmiuUrly uiw a special Bag, genen^y named an “ensign , 

for use of merchant ships as distinguished from ve^ ^ On 

another flair nr fwisiDn ^ Thees snsums are officially notified to all oountnee. im 
-IZSlSlS ^ound fiying fmm a short mast at the vessel's 

stem. ^ 
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The Gharterparty. — Oiart^pMties are divided into Ohaiter- 
partieB IVoper and Charters o( Deaiae : the former being diviaiUe 
into Ttme-duurters and Vc^age-oharten. It is a matter of oonstruotion 
as to within whidi category the instrument falls. The courts, however, 
wiU, to some extent, look at the surrmmding circumstanoee for the purpose 
cf determining the intration of the parties. It was noticed in a decision 
of the Court cd Appeal in England at the beginning of the present century 
(Heme Bay Co. v. Hatton, [1903] 2 K.B. 6^, 689) that it was but "very 
rarely that a Gharterparty contained a demise of a ship”. In a much 
later case (Page v. Admiraity Cotnmisaiorurs, [1921] 1 A.C. 137) the main 
teet for di^vering whether a demise was intended was said to be the 
position of the Ma^r of the vessel, namely, whether be was shown as 
the servant of the charterer or of the shipowner. Under a charter of 
demise, then, the Master of the ship becomes the servant and agent of the 
person who has acquired the exclusive use of the vessel, i.e., of the 
eharterer. This situation has important effects. Thus in BaumvoU, 
etc. V. PamesB, [1893] A.C. 8, the charterparty provided for the hire of the 
vessel for four months. The charterer was responsible for the pay of the 
Master and crew and was to provision the ship for the whole period of 
hiring. The charter being construed as a demise, the shipowner was 
held not liable to shippers, who were ignorant of the charter, for the loss 
of goods shipped under bills of lading which the Master bad signed.* 
A much earlier case presents nearly the converse of the situation depicted 
above. In Sandeman v. Seurr, [1866] 2 Q.B. 86, the charterparty gave 
the* Master power to sign bills of lading at any rate of freight without 
prejadioe to the charter. Goods were shipped by persons without 
knowledge of the charterparty under bills of lading which the Master had 
signed. It was held that the charter did not amount to a demise, and 
that the shipowner waa bound by the Master’s signature. 

By an ordinary charter, or what maj* be termed a charterparty 
proper, the charterer obtains the right to the use of the vessel and the 
aervicee of the Master and crew* for the purposes of the adventure or 
adventures named in the instrument and for the conveyance of the goods; 
but the shipowner does not thereby relinquish either his posseseion or 
his control of the vessel (Mancheker v. Furnese, [1895] 2 Q.B. 639; 
Wekner v. Dene Sleamehip Co., [1905] 2 K.B. 92; Sandeman v. Setar 
(supra)). The same form of instrument is employed where the object 
is to obtain the use of a part only of a given vessel together with the 
services od Master and crew in respect of any goods whi^ the charterer 
proposes to carry in the part so hi^. 

As the ownership, the possession, and the control of the vessel 
remain vested in the shipowner under a charteiparty proper, he may 
sell or mortgage the ship during its currency. When this happens, tlw 
jmtehaser with notice of the charterparty, cannot, it seems, use ^e vessel 
as a free ship; and may be reatramed by injunction from so Healing with 
her ss to frustrate or interfere with her emjdoyment and use in accordance 


> By this charter tbs shipowner had t eser v e d a power to mpoiat a Chiaf 
ft tg iite er . and ha had made hinaelf raspnnsibie ibr the insuiaaoe of Uia aUp and fhr 
her mainteoatwa. Tba Court. bowa\’er. had no diWculty in dooiding that. inasBmeh 
as the Chief KngiD a e r would he obUged to oonfonn to the orders of the Master, who 
was the eharlenr’a agent. tla» po s seaskm and control vested in the ohertereri hanea 
tba instrunient was a ehartar of demisa. Tba word “control ” is hsta ns^ in a 
•snaa wider than that of mare administswtiva or navigatioiial aontrol. and muat 
ba tmdentood to me a n an ahaohite ri|d>t to say how tba voMBl shall ba amptograd 
d urin g the whoia oourse of the oharur. 
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with th« termfl of the oharterporty. The purohaaei, however, with notioe, 
IB not bound himself to perform the sUpulstions embodied in a contract to 
which he was no party. {Lari Simiheona 8.8. Co. v. Dommion, Coal Co., 
[1926] A.C* 108.) This last-named case concerned the purchase of a 
vessel with notice of a charterparty. The decision is of the IMvy Council, 
and so is one which would be binding in India. In the Court of Firat 
Instance, [1926] P. 143, Hill, J., had followed “the more limited dictum 
of Lord Chelmsford in De MaUm v. Oibson” ([1868] 4 De G. & J. 276) 
to the effect that the mortgagee of a ship takh^ with full knowledge of 
a charter was bound to abstain ftom any act which would have the 
immediate effect of preventing its performance. This then was obviously 
the view of equity. In the same early case Knight-Bruce, L.J., had made 
use of much wider language in a passage which has given rise to some 
difficulty. “Reason and justice,” said he, “seem to prescribe that, at 
least as a general rule, where a man, by gift or purchase, acquires property 
from another, with knowledge of a previous contract, lawfully and for 
valuable consideration made by him with a third person, to use and employ 
the property for a particular purpose in a specified manner, the acquirer 
shall not, to the material damage of the third person, in opposition to the 
(ontract and inconsistently with it, use and employ the property in a 
manner not allowable to the giver or «‘lier.” In 1914 the last-mentioned 
passage from the judgment of Knight-Bruce, L.J., was adversely criticized 
in London County Council v. Allen, [1914] 3 K.B. 642, Buckley, L.J., 
observing that in his opinion it was “not true as a general proposition 
that a purchaser of property with notice of a restrictive covenant affecting 
that property is bound by that covenant ”. But, indeed, so far at any 
rate as property which could be described as “goods” was concerned, it 
had been for long recogtuzed — indeed so far back as the 3rd resolution 
in Spencer’ t oa»e (1 Sm. L.C. 66) and in Splidt v. Bowks, [1808] 10 East 
279-— that a contract cannot be annexed to goods so as to follow the 
property in the goods at common law. And a most distinguished jurist 
had written “in general, contracts do not by the law of England nm with 
goods. ” t In 1919 the Court of Appeal in England hod again to consider 
the doctrine applied in De Mottos v. Oibson. Scrutton, L.J., after re- 
viewing the anthorities, pointed out (Barker v. Stidcney, [1919] 1 K.B. 
121, 131) that equity h^ only interfered with the user of purchased 
property where it was clear that the vendee had notice of the rights of 
another party. He considered, however, that after 1882, when ^ 
GcOTge Jessel was Master of the Rolls, the interference of 0>urt8' of equity 
with a purchaser’s user of his acquired property upon such a groimd as 
that a purchaser was held bound by covenants in some agreement to which 
he was not a party, became restricted so far as real property was concerned 
to motive covenants for the benefit of land “treating them as analogous 
to covenants running with the land which the Plaintiff could not enfor<» 
unlftss he had land ror the benefit of which the covenants could enure 

“But” he went on “as to pwsonal property it was found that 

the general rule of Knight-Bruoe, L.J., was quite impracticable, am 
Toddy V. Sterious, [1904] 1 Ch. 354, McOruther v. Pitcher, [1904] 2 Ch. 
366, and Dunlop v. [1916] A.C. 847. have settled the law that the 

parehaser of a chattel is not bound by mere notice of stipulatioM 
oy his vendor unless he was himself a party to the contract in which the 
Btipulationa were made ”. It may then be asked how this view of the law 
u to be reconciled with the decision of the Privy Council in the case oi 


^ Blackbiirn« on p« 276. 
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Lori Stratkcona SJ3. Co. ▼. Z fe m i w tiw Cool Co. to which a Inief reference 
hae just been made ? In the last-mentioned case their Lordships treated 
the &ot8 as disclosing “not a mere case of notice of the existence of a 
covenant affecting tlie nse of the property sold*’ but as constituting an 
'‘acceptance of their property expressly sub oondiliow” . The true view 
of the matter would thus appear to be that if a ship be acquired under 
circumstances which make the contract of sale conditional upon non- 
interference with the rights of an existing charterer, equity will certainly 
interfere to prevent any breach of that condition by which the charterer’s 
rights under his charterparty may be adversely affected. > 

For the more common forms of charterparties the reader is referred 
to standard works on shipping. Certain trades have involved special 
forms to meet their particular needs. 

Bills of Lading. — A {>erson who is shipping goods — and who 
may not necessarily be the actual owner thereof — corresponds to the 
individual who, in the law relating to the carriage of goods by road or 
railway, is styled the “consignor’'. In contracts of afireightment he is 
styled the “shipper “. In modem commerrial practice a contract betw'een 
a shipper of go^s and the carrier of them (be the latter a shipowner 
or a mere charterer) is frequently effected through a broker; and whether 
through a broker or more directly between the parties, the contract may 
be effected verballj’, with or without confirmation in writing. It is, 
however, an almost universal practice to ship merchandise under a 
document signed by the Master of the vessel which is to carry them. 
This is styled a “Bill of Lading It is usually made out in a “set" 
of 3 or 4. In contemplation of law a bill of lading, unlike a charterparty, 
is not a contract in writing, but is a memorandum of a contract already 
in existence. In form it is also a “receipt"; fur it acknowledges the 
shipment of specified goods, and contains, as such a memorandum must, 
the essential terms and conditions upon which the parties are agreed that 
the goods are to be carried. Accordingly it is regarded as evidence of the 
nature and extent of the contract, and is treated as a document of title 
and one which, by the recognized custom of merchants, so operates by 
endorsement and delivery to another as to transfer to that other person 
the property in the goocls.^ 

In pra^ice goods are frequently delivered to a ship and taken 
on board prior to the execution of the bill of lading ; a temporary docu- 
ment, known as the “Mate's Receipt”, signed on behalf of the carrier by 


* The following is the note upon this cam which is ui he found in the 19th Ed. 
of Chitty on Coatnete (at p. 43). "This aeenu to dwtingumh the ease from Dt 
Malta* V. Oibton. Apparently the acquirer of rights in a ship is regarded aa a trustae 
in equity which a Ooim of equity will not allow him u> violate, and it may wsD be 
that this is the distinciion to be drawn between a ship and other chattels.” We 
incline to the view that their Lordshipe did not mean to apply a tkiotrine of this 
character to a ship which they would nut have eppliod to, eay, a ptanofortoi but 
that the ratio at the derisions in both the IM Motto* and the Stratkeona oases prooesd* 
upon the degree to which the pnrtiea to the eaJe intended the contract of pnnhaae 
to be affsoted by notice of the rights of user already ermted by the ohartarpwty. 
It appeals to ua that the use of the words sW> oimditiort* in Uie Judgment of the Board 
in the last-mentioned rase makes this plain. 

■ It is settled in India sinoe the Stamp Act Refmvnce decided by the CSsleotta 

Court in 1903, reported in 30 Oel. IHiS, that a document of this ohanctnr oovsr- 
Ing goods to be carried over an Inland watorway only b n bill of ladiiig and muct 
be eUmped aa auefa. 

• See the Indian BiUs of Lading Act (IX of ISM) baaed upon tho EagUdi 
•Utttie of the previous year (18 A It Viet., c. lit). 
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the ship’* offioer on duty riven to the eervant or agent of the ahipper 

^and afterwards exohan^ for the bill of lading so soon as the latter ^11 
have been edgned by the Master. A document not in the usual form of 
a bill of lading, but acknowledging the receipt of goods as “for shipment”, 
was considered by the Privy Council in ‘ Martbonnigh Hill ’ Ship v. Cotoan 
dr SvM, [1921] 1 A.C. 444, and held to constitute a bill of lading i Where 
the ship is under charter the relative bills of lading frequently make 
mention of the charterparty so as to attract the latter’s terms. A bill of 
lading may be so drawn as to cover carriage of goods by sea “ and/or ” 
some other method of transport, and may involve a destination other 
than a port. Such a document is known as a “through bill of lading”.* 
Ordinary a carrier wll not deliver to a consignee without production 
of one of the set of bills of lading covering the particular merchandise. 
But in certain cases he does so against an indemnity or a guarantee to 
produce a bill of lading. 

Liability of owners and charterers under bills of lading. — The 

topic of a shipowner’s or a charterer’s liability to those who entrust 
their goods to him, will be dealt with more at large hereafter. It needs, 
however, to be stated that so far as merchants are concerned, the value 
of marine insurance lies in the degree to which insurers undertake to 
shoulder thoee risks which the owners and charterers of the world’s 
shipping today have almost wholly contrived to avoid. The student 
has but to glance at the terms of the commoner forms of charterparties 
and of bills of lading now in use and, for example, at the provisions of 
the various Merchant Shipping Acts passed in Great Britain between 
1894 and 1921, as also at those of the Carriage of Goods by Sea Act, 
1924, to realize that, in the result, the obligations of the average ship- 
owner or aea carrier have been reduced to little more than the agreeable 
duty of collecting the freight. The 30th conference at the Hague was 
followed in 1922 by the signing of a convention at Brussels defining, 
inter alia, the risks to be assumed by carriers under bills of lading. The 
convention led to various local statutes of which the Indian Carriage of 
Goods by Sea Act (XXVI of 1925) is an example. The material 
sections are printed as Appendix IV to this treatise. In Cunard 
Steaynahip Co. v. Marten, [1902] 2 K.B. 624 the charterparty conUined 
no “negligence clause” whereby a modern shipowner us^ to escape his 
common law liability. Accordingly the owner felt obliged expressly to 
insure himself against that liability. 

Certala technical terms. — The moaning of certain words and 
terms, more or leas technical in character which are in common use in the 
shipping world today, and which constantly occur in the relative docu- 
ments, including policies of marine insurance, will now be explained. 
They arc set out in alphabetical order. 

Average . — origin of this word as used in the law relating to 
shipping is obscure. The final syllable of the word is the same as that 
Appearing in words such as wastage, wharfage, demurr^, pilota^, etc., 
whilst the first half of the word which corresponds to the first syllable ol 


* Ct. HUeim Itaac Btkkor v. Haji Sidtaimli Shailary <fc Co.. [1916] 40 Bom. 11, 
whore tte tendered were held not to be bill* of lading but mere receipt* 

may he aabjeet-iBatter of a poUey of Marine Ineuranoe. But t®rm* must be 
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tlie Fraodi “crntne’* and at theiltatian “avaria” detiTca, aoocnding to 
some French lexioographerB, an Arabio word “aunr”. It now^ 
a-days oonnotes ohaigeaw damage or kiss. But, unfortunatdy, the word 
is not consistently used in the law of marine insurance. The more 
constant employment of the word "average” is in the distinction which 
the law relating to shipping draws between average (in the sense of 
diaigeable loss or damage) of a “general” and that of a “particttlar’' 
nature. But here, again, the student must understand the word 
“general", when used in opposition to “particular", as representing the 
fart that more than one person is in contemplation of law affected by 
the loss or damage. With this distinction in mind it will be easier for 
the student to appreciate the following definition of general and parti- 
oular average. “A general average differs from a particular average in ita 
nature and incidence. The former is a partial loss, voluntarily incurred 
for the common safety, and made good proportionately by all parties 
concerned in the adventure; the latter is a partial loss, fortuitously caused 
a maritime peril, and wUch has to be borne by the party upton whom 
it falls.” > In Birkley v. Preegrave, [1801] 1 East 220, 228, the ordinary 
significance of the expression “general average" is thus stated “All loss 
which arises in consequence of an extraordinary sacrifice made, or 
expense incurred, for the preservation of the ship and cargo comes within 
general average, and must be borne proportionately by all who are in- 
terested”. Hence such expressions as “general average loss”, “general 
average sacrifice” and “general average contribution” all come within 
the notion of “geiteral average”. 

It should be noted that the concept of a rateable liability which is 
Bon^t to be expressed in the two words “general average” was evolved 
out of the custom of merchants, so that it became part and parcel of the 
recognizable law merchant which is, so far as England is concerned, to 
be regarded as merged in the Common Law. At Common Law, then, 
the obligation to contribute towards making good a general average loss, 
or to sh^ in a general average expenditure, exists independently of any 
contract of marine insurance. In other words the obligation arises from 
the fact of participation in the marine adventure. Accordingly, when 
the proportionate ^jnstments have to be made, we find that in practice 
they are, where British law prevails in the matter, made in accordance 
with rulM framed to provide for the obligations wUcb arise at Common 
Law. In the BrigeUa, [1893] P. 189, 195, the doctrine is thus stated 
by Gorell-Bamee, J. : “The obligation to contribute to general average 
exists between the parties to the adventure whether ttey are insur^ 
or not. The circumstance of a party being insured can have no influence 
on the adjustment of general average, the rules of which are entirely 
independent of insurance. If a contracting party is insured he can 
claim an indemnity against his underwriter in respect of the contribution 
which be has been compelled to pay in general average, but that la all. 
I do not forget that in some cases an assured may have a right to recover 
in full for the loss of sacrificed {xoperty, but the undeiWiters have 
the right to oontribution from the various contribntoriee, and, sulnert 
to oeitain diffmences of values, the result to the underwriters sbonld be 
practically the same as if the assured bad only claimed his oontributfam 
from them.” 


‘ MoArthur, 2ikI Ed., p. 103. Ihas the adfsetlves g mtni and par tieu l a r, ^SD 
so osMi, are seen to refer not in feet to the sutwtantive "average” (as maaahV 
ehargsabb loaa or damage) bqt the extent of the reenitsnt UaMtitgr. 
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Aven^ AJjutters. — The irorking out of the proper proportioiiB 
ohtfgeaMe agahut partiM to any puticular adventure which ha« become 
involved in a general average loss or a general average expenditure, so 
as to ocmform to the relative mercantile rules applicable in the partioular 
ciroumstanoee, now>a>dayB forms a profession in itself. Clonsequently 
the Average Adjuster is an individu^ to whom parties interest^ in a 
general average contribution must have recourse whenever the occasion 
arises.* Average adjusters are to be found in most of the chief ports of 
the world.* Often they are members of an association of average adjusters, 
and they work to a formulated set of rules * by which their clients must 
be content to abide.* Such rules are by no means uniform. In most 
continental countries the rules worked out naturally follow, and give 
expression to, those juristic ideas concerning maritime transactions which 
have become part of the statute law of the land, or which the competent 
courts have long accepted at the hands of recognized authorities. In 
most continental countries special tribunals exist for the triad of mercantile 
cases, including claims under marine insurance or under the special 
maritime law. In England and the United States there are no such 
special tribunals. In England and in those High Courts in India which 
h^e inherited the jurisdiction of the old Supreme Courts of the original 
three Presidencies such causes either fall within the Admiralty or Vice- 
Admiradty Jurisdiction or may be marked as “Commercial Causes”. 
In the Presidency Toums the procedure in such causes follows to some 
extent that which obtains in the Commercial Court which is part of the 
King’s Bench Division of the High Court in England. 

The extent to which the merchandise of the world is now-a-days 
exchanged by the utilization of ships, regardless of the flag under which 
they sail, ha* led mercantile coramxinities generally to agree that liabilitiw 
arising under the doctrine of “general average”, shall be adjusted accord- 
ing to the rules prevailing at the port of destination. Naturally the com- 
mercial opinion of the world has tended more and more towards »me 
form of standardization of such rules, and accordingly intemationw 
conferences have from time to time met wdth that aim in And, 

indeed, tangible results in that direction have now been enjoyed for more 
than a decade bv those who are content to import into their contracts 
the YoA-Antwero Rules of 1824, which may be regarded as a more or 
less complete code covering the adjustment of genersl average contribu- 
tions. It is usual today, therefore, to include in a marae poncy, a 
"foreign adjustment clause” whereby either a particular foreign law ot 
the law of the port of destinaUon or the York-Antwerp rules are expressly 

The topic of general average is dealt with in the pre^t 
in more de^ hereafter. For tbe moment it will perh«Ff ^ 
to 3iX^foct that, according to ^ghsh law and ^ 
merchants, it is considered the duty of shipow-nere 
home and abroad to take every reasonable step to 

average contributions, whether B SS- Strong Steel 

adiu^ and ooUected. (Crooks v. ^Ifcn, 11879] 5 Q.B.D. 38. 

W shipowner enjoys a mantime 


» WavtnrttSA. v. Lem. 

* There are none, m y«*. •" l'*.***^ uinaai rules. 

» The Britkh Adju^’ loeumtm Company, 

* OorM&rooi SJt. Co. V. 
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lieo on tbe oai;go until the «dlee1|ion of these contribntionB has been 
eSeoted. 

As idnady obeerved particular average loss faUs on the party, who, 
according to law, is required to bear it, and is not subject to contribution. 
The expression “average unless general” in a Lloyd’s policy means any 
such peutial loss of the subject-matter insured as is not a general average 
loss. Examples of damage, loss, or special charges clashed under the 
respective doctrines of particular average loss or particular average charges 
will be found later in this chapter. 

But the reader may come across the word “average” in the law re- 
lating to shipping contracts, used in a sense different from the cormotation 
Steady explained when the epithets “general ” or “particular” are 
prefix^ to it. For example, extra charges arc sometimes referred to as 
a customary or accustomed “average”.^ So, too, particular charges 
nuule in respect of pilotage or anchorage are sometimes referred to in 
commercial documents as “petty average”. 

Barratry. — ^This is einother word which is considered to derive from 
the Arabic, where it connoted dishonesty in the nature of cheating. It 
comes to us through the Italian word barrateria and seems originally 
to have meant much the same as the old Elnglish word “cozening" which 
included every kind of deceit. Gradually the meaning has been extended 
more with reference to the methods whereby owners or charterers be- 
come injured or exposed to injury than to the particular motive behind 
the art. Numerous have been the modem definitions of barratry under 
the law of England, and considerable has lieen the commentary upon 
them.* Amould's definition ^ of barratry with his note upon it is as 
frdlows' “Barratry, then, in English law may be said to comprehend 
not only every species of fraud and knavery covinously committed by 
the Mas^ with tbe intention of benefiting himself at the expense of tus 
owners, but every wilful act on his part of known illegality, gross mal- 
versation, or criminal negligence, by whatever motive induced, whereby 
the owners or the charterers of the ship (in cases where the latter are 
considered owners pro tempore) are. in fact, damnified.” And his note 
reads “The tersest and (perhaps) best definition of barratry is that given 
by Lord Uardwicke in Leteen v. S^irasso (Postlethwaite’s Diet. 147, tit. 
Assurance), riz., that it is ‘an act of wrong done by the Master against 
the ship and goods In JfeiUz Decker d- Vo. v. Maritime hu. Co., 
[1909] 15 Com. Cas. 17 ; [1910] 1 K.B. 132, Hamilton. J., referred to the 
anthodties prior to tbe Marine Insurance Act, 1906, as showing “that 
when a Captain is engaged in doing that which, as an ordinary man of 
common sense, he must know to be a serious breach of his duties to his 
owjtm and u engaged in doing that for his own benefit, then be acts 
barratronsly”. ^t it nuy be asked whether qua the Master of a vessel, 
any definition is better than that which is to be found in the old case of 
Pkya V. Royal Exchange, [1798] 7 T.R. 505, 54)8; “Barratry must be some 
brueh of trust in the Maker. exmeJefido”. 

Barrafry, however, is not confined to conduct so cbaractmiaed in 
the case of ^ Master. The modem view of the matter is that barratry 
may be committed by the Master and crew or by the craw alone and the 


' B.g.,tu familiar clause is '‘primagie and avterage ae aocusUNneil ". For a 
da6nrtion t»f “pnnui*", p. 112, pott. 

* The editoni of the 4th Ed. of Chalmers’ Ceotawntars oa Iht SngUth Marine 
Jnemutee Act, IDOS, p. ISI, have ooUeeted nine dsAnitions. Payne’s Vartiage e] 
Oeod* ty Sea, 4th Ed., p. 7, (Mete yet another. 

* 11th Ed.. I 838. 
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latter may be guilty of rach conduct against the Maater and owner 
This was decided so long ago as 1815 in ffucles v. Thornton, 17 R.R. 694 . 

Bairatry being one of the perils commonly insured against, it has 
long been a matter of the first importance to know what conduct is 
within the accepted view of the law. It has been recently decided by 
a majority of the House of Lords (in Samuel v. Dumas, [1924] A.C. 431) 
that an innocent mortgagee cannot recover for a loss by barratry in respect 
of an act done by the Master or crew where there is the connivance of 
the shipowner, the ratio of the decision being that such a degree of collu- 
sion between Master and owner does not bring about a loss bv “perils 
of the seas”. 

The fallowing have been held to amount to barratry; sailing away 
without paying port dues, whereby ship and cargo became subject to 
forfeiture; disregarding an embargo, resulting in loss of seamen’s wages 
and provisions; without knowledge or consent of the owners, inten- 
tionally breaking a blockade; illegal trading, whereby the ship is seized 
and condemned; shipping passengers with knowledge and in defiance 
of a Kidnapping Act ; cruising contrary to the intention and instructions 
of the owner ; smuggling , mutinously carrying the ship out of her course, 
or fraudulently running her ashore; in any way fraudulently procuring 
the ship to be condemned and sold; scuttlmg the ship;i fraudulent 
deviation ; stopping the ship and landing for a private commercial purpose 
personal to the Master; wantonly acting contrary to pilot's directions 
and instructions, with consequent loss to the owners.* 

On the other hand, conduct, however much the occasion of loss to 
the owners, if it proceeds from mere ignorance, incompetence or careless- 
ness, can never be classed as barratrous. 


The essence of liarratry being fraud on the owners, it early became 
of importance to decide, b.v reference to the terms of the relative charter- 
party, whether an individual charterer was so positioned as that barratry 
could be committed against him and so was a peril against which he 
could insure. Where bj' the charterparty the owner covenants to do 
no more than carry the charterer’s goods, the charterer is manifestly 
not an “owner” in any sense: the management and control of the 
Master and crew remaining vested in the true or “general” owner. So, 
too, where the charterer is by the jiarticular instrument vested with 
the absolute dominion over the ship and appoints the Captain and the 
members of the crew, it is obvious that he is, at least temporarily, in 
the position of an owner by demise of the vessel; and consequently it 
is not surprising to find that in every such case the law is that barratry 
may be committed by the Master and crew agamst any charterer so 
positioned. Whore, however, the terms of the charterparty reveal 
a letting of the ship in a condition in every sense fit for the purposes of 
the adventure complete with Master and crew, it may become a mw 
question whether such a charterer can be held to be sufficiently the 
owner for the Master and crew to be ca|)able of barratrous ocmduct 
against him. It is consequently a question of fact in each ca^ whether 
the control be sufficient on the part of the charterer to make h>n» for 
all practicai purposes an "owner” during the currency of the charter- 
party, so as to oS^within the decision of the erfoing 
IVhesJsr, 1 Cowp. 124 (sub nom. Wheeler v. VallejoJ- and LoK ^ 
18th century «Me, in which the facts were as follows. The general 


* For a dsflnitkm of “soutUing”. P- * **’ 040 

« See the easw ooUsoted in Amould. Uth Ed.. » 842-848. 
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owner of the ship had oharten4 Iibi' ^ 1)> pui' up as a “gensnt 
ship”.^ llie pl^tifF was one at several merchants who shipped goods 
in her during the cuxiency of the charter. It appears, from the better 
of the two repents, that the Master and crew were hired and provisienied 
by Ihe guieral owner and not by the charterer. Consequently the 
facts would appear to show that there was a hiring out of the vessel com- 
pletely manned and provisioned as part of the contract. With the privity 
of the general owner, but without the knowledge of the charterer, the 
Master went out of his course and put into a port with the object of 
smuggling wine and spirits on a private enterprise of his own. Shortly 
afterwards the ship sprang a leak, put into another port for repairs,, 
only later on to suffer further injuries, by which she was finally prevented 
from completing her proper voyage and the plaintiff’s goods suffered 
damage in consequence. Lord Mansfield held that the charterer was 
owner for the voyage, and that the Master's conduct, though Mrith the 
privity of the general owner, was yet an act of barratry against the 
temporary owner (the charterer) and consequently was an act for which 
the plaintiff, as an aasured, might recover. The author proposes to make 
no comment upon the later case of Soares v. Thornton, [1817] 7 Taunt. 
627, heyond observing that though the principle of Lord Mansfield’s 
decision in the previously noted case was applied, the report seems to 
show that the control and mana^ment of the ship was not in fact in 
the charterers, but would appear to have remained in the general owner. 

There has been eome oontroverey as to whether a loss by barratry 
is recoverable unless the latter is the proximate cause of that loss. It 
is submitted as the better opinion that the loss must be in some sense 
referable to a prior act of barratry “although not necessarily in the way 
of immediate and direct effect Loss by barratry therefore forms in 
some sense an exception to the general rule that it is the proximate and 
not the remote cause which is to be regarded as affording a good ground 
of claim. 

Bottomiy . — As merchandise is usually shipped in the hold or 
"bottom” of a ship, such language as “shipping in British rather than 
foreign ‘bottoms'” exemplifies the slang use of the word bottom to 
represent the entire vessel. Mention was made in the first chapter of 
th^ treatise of a very early form of assistance given to merchants as 
seenrity for a loan whereby a ship and its contents were hypothecated to 
a banker on conditioa that nothing be repayable unless the vessel and 
her cargo should reach a given destination, or safely return, as the ease 
might be; and that in consideration of a loan so m^e the borrower was 
content to pay a high rate of interest. Loans of such a character have 
been procurable ever sinoe, and are known as loans on “bottomry”,, 
the instrument by which ship and cargo are given as security being styled 
a "bottomry bond”. 

A transaction, not dissimilar in its principal condition, is one 1^ 
which the cargo only is h 3 rpotbeoated. The particular instrument for 
the last-named purpose is sometimes (though wrongly) also styled a 
bottomry bond. Its true and traditional dmignation is, however, a 
"respondentia" bond. 

In both casM the money is not repayable untoss, in the first Instance, 
ship and cargo arrive, and, in the 1^ unless the cargo safely rsaobee 

* / s., om in wbiob any merchant mi^t melt space for the oairiasaorhb goods. 

* Anwuid, llth BdL, }8S8, as ooUectad from the foDowing demdons: ratt^ 
V. irSsslw (snpn), OMby v. J»wr, (tSSI) 8 Q.B.D. SIS and * QJ.P. MS, sad Msnta 
Oeehtr tb Co. v. Maritims- /ns. Co., Isi. (swpra). 
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port. A deed making ^ loan repayable “in any event” haa been held 
not a good bottomry bond. {Simmomis v. Hodgson, [1835] 3 B. & Ad. 
66; Th€ Hoaba. [1899] P. 296.) 

As early as Lueena v. Cranford, [1806] 2 B. & P. N.8. 269, seven of 
the Judges giving their opinion in the House of Lords laid it down that 
“Inchoate rights found^ on subsisting titles, unless prohibited by 
positive laws, are insurable. Freigltt, rtsponderdia, and bottomry are 

of this description These definitions ^ clearly embrace a 

contingent interest which is subject to the perils of the sea and for the 
loss of which a compensation may be mcde”. 

The importance of transactions of this kind to students of marine 
insurance law is that they cre.ate insurable interests in ship and cargo, 
which may be validly covered by marine policies. In an Indian case, 
Jivanji Hoorbhoy v. Coorji tAUidhar d- Ors., [1880] 4 Bom. 306, the Court 
hwl to determine whether an insurable interest was created where money 
hafl been lent in accordance with a local custom known as “avung”. 
The material facts are thus stated in the judgment of Sorgent, J. : “A 
certain trade is carried on between native merchants in Western India 
with the coast of Africa and Madagascar by means of native vessels 
which leave the Indian ports early in the year, and after remaining in 
the porta of Africa and Madagascar for 4 or 5 months, leave on the 
return voyage about August or September. This trade consists in ship- 
ping goods at the Indian {lorts, to be disposed of at the African and 
Madagascan porta, and purchasing with the proceeds fresh goods to he 
similarly disposed of in the home ports. To enable traders to embark 
in this venture, it is their practice to borrow money of merchants on what 
is termed 'avung': that is, money borrowed on the condition that it 
is not to be repaid except in ease of the safe arrival of the goods in the 
home ports on the return voyage, in which event the loan becomes re- 
mvable with interest at a high rate The Court held that the interwt 
of the lender in the goods on board the vessel on her return voyage to 


India was an insurable interest. . , „ , 

A Bench of the High Court at Madras in Vappakandu Marakayar 
<k Another v. Annamalai Chetti d- Another, [1901] 25 Mad. ^1, has 
maintained a contrary doctrine. The facts showed a lend^ of money 
tauier coaditiam vtolly siftiiYar to thorn obtaining in the ^mbay ^ 
above referred to. The lender tried to recover the loss he 
as a result of the ship itself becoming lost bis loan 
being, under the local usage, ineclairaable. The Court, whose atten 
was not drawn to the Bombay case, held the 
and as such void under the Contract Act. It is submitted t^ 

Sion of the Bombay High Court represents the correct * J™ 

of the difficulty, as it seems to the author, hes m reconciling se^mn 3^ 
which makes contracts by way of wager void, with the ^ting 

1 of the same sUtute which expressly diwlaims anv ° 

any usage or custom of trade. The words in ^ ^ 

inooruustent with the previsions ^.‘^lorerd- 

coTUMcted with the clause nor any usage or cu though in its 

ingly a usage or custom of trade properly 

& rSitar wagerous. wiU o-®^ide whe«by 

Butk.heads.-The vertical walls in the structure of a s^ wnere^ 
she ifSdSinto a number of separate compartments. Modem ships. 

i j. various acoept^dT^tiau. of imuranee which their Lordahipa had 


esumsiated. 
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in cues wbfiie. ordinarily, conu$|uiioation may run through tiw bulk* 
heads are provided with watrii^tight doors of sufficient strength to 
confine the flooding of a vessel to one or more of her compartments. 

Buoy . — word derived from the Latin hoia meaning a fetter or 
shackle. In nsutical language the word is pronounced as “boy”. It 
describee an object sometimes spherical, but often of quite peculiar riiape, 
which is BO constructed as to be air-tight and water-tight. It consequently 
will remain afloat in all weathers. It is, however, permanently anchored, 
at otherwise attached to the bottom of the sea or bed of a river, as the 
case may be. Buoys are used to mark particular spots, or by their 
number and position to indicate the whereabouts and course of navi- 
gable channels. Modem ingenuity has enabled such buoys to be fitted 
with revolving or other lights so that they may be identified at night 
with reference to their position on the relative chart. Another and 
most important use of these contrivances is to mark positions in harbours 
where vessels may be safely moored in accordance with local regulations. 
Buoys designed to fulfil these latter functions arc specially constructed 
so that vesa^ may be made fast to them. When a vessel is thus tied up 
to a buoy she is often said to be “shackled” to it, and the hooks and 
(hains which are employed for that purpose are commonly known as 
“shackles”. 

Days . — The W'orking time of a ship is continuous when at sea. What 
constitutes a working day when in port is subjeti to agreement modified 
by custom or local regulations. The student of shipping law, however, 
meets with the word “day” conjoined with the following epithets: “Lay 
Day", “Running Day”, “Working Daj'” and finally “Weather Working 
Day”. These expressions will now be explained. 

“Lay Days” are counted from midnight to midnight. They run 
continuously arid represent, according to the number agreed upon, the 
period allowed for loading and discharging cargo. Time begins to run 
for this purpose from the moment when the vessel “arrives" at the place 
agreed upon and notice of her arrival has been given to the p^iee 
interested, e.g., in the case of a ship under charter, when notice of her 
arrival reaches the charterer. Sometimes nice questions of mixed law 
and faet arise as to the precise moment at which a particular vessel is 
an "arrived” ship within the meaning of the contract. Any shorter 
period counts as a whole “ lay day ” where a vessel has failed to discharge 
within the lay days allowed, unless the c-ontract prescribes the rate of 
working in terms of “Weather Working Da)!)” when, on the intervention 
of bad weather, periods of extra time beyond the ordinary Lay Days 
will not count as more than half-days each. Demurrage becomes payalm 
on the exffiration of the Lay Days. 

A “Running Day” in strictness refers to every day of the year; 
it being assumed that, if not detained in a port for the purposes of the 
contract, the vessel will be Crec to be sailing the seas. 

"Working Days” means days on which work is customarily done 
in connection with the loading or discharging of cargo at the relattve 
port. Thus the enstonu (in the sense of " usages ”) of a port or the inter- 
vention of statutory ho^ays — so far as the same may ki^ly aiCsot 
wmkin the port— have often to be taken into consideration in determining 
the number of working days availalfie under a contract of aSirragfatineilt. 

"Weather Working jDays” arc days on which climatic oonditinna 
permit the execution of the particular kind of woik which is in qaeBtkw. 

Demurrage . — ^Demurrage is a word which derives from the word 
"dmnnr”: iamfliar enough to etudenta of the law in aaotfaar ione* 
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namely, “demurrer”. In origin it comes from a Latin verb meaning 
“to delay”. Hence the l^al notion of a demurrer is its effect in cHanlnng 
the disposal of the merite of an action at law till some preliminary 
objection be ruled upon. In commercial law “demurrage” represents 
some agreed compensation to a carrier for detention of the whole or part 
of a vehicle in which goods have been carried. In a charterparty 
demurrage is the sum agreed upon as liquidated damages for a delay in 
giving over possession of the vessel. 

Deviation . — ^This word literally means a turning from the chosen 
path or road ; and connotes in the law relating to shipping a departure 
either from the course of the voyage which is stipulate in the contract 
or, where such a course is not specifically described, a departure from 
the customary course. In an early case it was held to be a deviation 
where a vessel proceeded to a place authorized by the Policy of Insurance 
but did so for a purpose unconnected with the voyage insured. (Hammond 
V. Reid, [1820] 4 B. & Aid. 72.) The principles of the law of deviation 
have b^n settled for more than a century' in England : the leading cases 
for the propositions above stated being Phtpi v. Royal Exchange (ante); 
Tail V. ie»y, [1811] J4 East 4H1 ; Davis v. Garrett, [1830] 6 Bing. 716. 
The topic of Deviation will be dealt with more at large in a later part of 
this chapter.' 

Dunnage . — Carriers by sea may be required to provide special 
material to keep particular classes of merchandise or particular packages 
apart from one another, so as to mitigate the risk of damage by conUct. 
Special material is also required at the hands of the carrier in order to 
protect merchandise in the holds or as deck-cargo from the effects of 
sea-water. All such material when provided by the carrier is collectively 


known as “ Dunnage ”. m 

Embark.— Bark is an old word meaning a ship. To ' embark 
is to go on board a ship. It is also used transitively as mesnmg to put 
on board”. The verb is, however, only used in connection with the 
taking on board of passengers and nnimaU. “Disembark’ is the word 
used to describe the reverse process. 

Eoirwxiy.— That part of a river or of a chaimel in which ships can 

normally be manoeuvred in safety. 

Inherent wee.— Inherent vice means some characteristic mherent 
in (in the sense of beuig natural to) the thing which is the subject-matter 
of carriage bv sea, and which characteristic causes it, in the course of such 
carriage, to deteriorate or to liecome dangerous, without any negligence 
or wrong-doing on the part of any one as a contributory cause. A Haw 
or fault of which no one mav be conscious at the time of sbipmen , 
be within the definition. So. loo, a faulty condition of packing 
included, so long as the same be a charnctenatie of the matenal used, 
even although only certain conditions obtaining on the voyage may 
reveal the particul^ characteristic. . . 

Jetliso^This verb means to “ throw over” but m 
it is used of casting overlxiard any part of the s^p s . 

The word conies to us from the French “je/rr to . other- 

properly be resorted to for the pur|x^ ia nlaoed 

wise mitigating some dangerous condition in which she p ' ^ 

Je^Thin is the name given to a 

“thrown out” from a there 

liwbour, etc., as a means of giving access to vessels. y it" 


1 Sm PP. 15S. 172-D6. port. 
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ia a oontinooixs line of suoh aiamotuim. The modwa Uaage of tbe word 
and of mioh other words as mole, or wharf has tended to oUiterate 
the original distinotions between struotures having the more or leas 
wmiUr aim of enabling veaede to be brought alongside them so aa to 
emiiark or dieembark passengers or to load or discharge oargo. 

Out-turn. — ^la an expression used of merchandise in the condition 
in which the sea-carrier delivm it at destination. 

PUJerage . — Denotes pettyahieving. 

Pdotage . — Is a word usm in two senses; sometimes of the act of 
guiding a vessel under circumstances of difficulty (of which mention has 
already been made in this chapter, in connection with recognized Pilot 
services) and sometimes of the allowable charges for the performance of 
the duties undertaken. 

Primage . — Refers to a commission sometimes payable to shipping 
brokers. It is calculated in terms of a percentage on freight. 

Quarantine. — This word refers to and describes the period during 
which persons who may be suspected of having become infected with 
some contagious disease are forbidden to land from an infected ship, 
and persons from the shore are forbidden to go on board her. Originally 
the period was forty days; hence the form of the word. A ship on 
entering port, when her Master is aware of a contagious case on board, 
is required to fly a distinctive flag. She will then be brought to anchor 
or moored under the particular regulations of the port at a suitable 
distanee from the shore, and will so remain and continue to fly the 
same flsLg till the period of quarantine be over. 

Quarter. — Means the after-part of the ship’s side between the main 
mast (if there are but two masts) or the mizzen — being the rearmoat in 
a throe- or four-masted vessel — and the stem. In describing aa object 
at sea or ashore as seen from a vessel, where the landsmen might use 
sudi a {dirase as “to the right front” or “to the left roar”, as tbe case 
might be, the seamen would describe it as "over tbe starboard bow” 
or “over the port quarter”. 

Quay . — This is a name given to an artificial landing place. It is 
frequently used of a dockside where passenger and goods traffic may be 
dealt with. 

Salvage. — Salvage is used in two senses: sometimes of the act of 
^salving or “saving" a vessel or its cargo from destruction, and sometimes 
' of the remuneration paid for such a service. 

Scuttle . — This ia a word with more than one meaning. As a noun 
it means any rectangular hole or opening, either in the de^ of a ship or 
in its aide, designed to give access from one deck to another or to atiord 
light or ventilation. In the former instance it is something smaller than 
a “liatdiway’’, and less than a window in the other instance. In the 
British Navy it is used also of the circular windows in cabins which in 
the mendiani service are usually named “part-bcAeu". 

From the fttet that the noun connote*, in any caro, an “opraing” 
of sonw sort, has been created a verb "to scuttle", connoting the act 
of making a h^ below tbe water-line. This verb, in the law rdating 
to ahippinp, is exdosively used of such an act when made witi> tbe 
deliberate mteotion of stoking or otherwise bringing the v e sse l to disaster. 
The opening of sea-oooks (which ate oontrivanoes designed to flood tiie 
v e sw l or some part of it for a legitimate pnrpose), if done with a c rimin al 
intent, weald amount to scuttling. 

^ ToeUe.-— This is a noon compeebeoding a great maiqr thm^i in te* 
lattoB to a Aip, and ocoaeqaenuy b an wpmtant word, fat stu d a nta 
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of maritime law. It oomprehenda and indndee appairatna of all Vinita 
(other than macbhmry, properiy ao-oalied) in aid of the ehip’e progresa 
at aea, of her aeourity when in harbour, and of what ia expected of her in 
the matter of loading and diaoharging cargo. Such apparatus may, 
in the first ;daoe, be roughly claeaifled as “running” or “deck -tackle*’ 
and “ground-tackle”. The latter includes the ship’s anchors, anchor 
chains and any apparatus in the nature of running gear such as pulleys, 
ropes and the like, used for bringing the anchdr in-board when “ weighing 
go, too, the shackling gear for making fast to a buoy is “tackle”. All 
running gear such as ia required for hoisting or lowering masts, spars, 
sails, signal or other flags, and for lowering or raising life-boats, gang- 
ways, as also for hoisting in or out cargo at a wharf side or into or out of 
lighters, comes within the definition of “tackle”. Deficiency in, or 
defective, tackle requisite in a ship amounts to “unseaworthiness” in 
the vessel. 

Tonnage . — This is a word used in several senses in relation to shipping. 
When used as descriptive of a vessel’s carrying capacity it represents an 
expression in tons based upon a hundred cubic feet per ton. In reference 
to the size of the vessel it is used of what is styled her displacement, 
where “tonnage” represents the weight of water displaced by a ship when 
loaded to her legitimate capacity. Gross tonnage is the calculation 
of the cubic contents of the space under the top deck plus the contents 
of all enclosed spaces above it. By deducting from the aforesaid gross 
tonnage all that is taken up by the officers’ and crew’s quarters and all 
space occupied by engines and boilers, etc., a figure is arrived at which 
represents the not tonnage. It is upon the latter “tonnage” that 
particular dues and charges in respect of vessels are usually assessed. 

The word is also used of the charge made for the hire of a ship when 
the same is calculated at so much a ton of her burthen (capacity). 

Towage . — Another word used in two senses in the law relating to 
sliipping. It may mean the act of pulling a ship by means of a force 
exercia^ for the purpose by another vessel or vessels: or it may refer to 
a charge made for the rendering of such a service. The law of “Tug and 
Tow” is a special branch of maritime law. 

Tug . — This is the name given to a vessel specially designed for 
towage. Such craft are usually' of relatively small tonnage and specially 
engined to develop the highest possible tractive power allowable by their 
dimensions. 

Ullage. — Refers, in the language of shipping, to liquid cargo of any 
kind, and represente any shortage therein which is discoverable in the 
containers employed. 

Wharfage . — Is a word also used in more than one sense in the law 
relating to shipping. It may mean, according to the context, either 
the provision oi, or aooommodation at, a wharf, t.c., at a structure 
(.sometimes re fe rred to as a pier or jetty) so built that ships may lie along- 
side it; or the word may refer to the charge or dues exacted for such 
accommodation. It may also refer to such charges for the accommo- 
dation of merefaandiae either on discharge from a sldp or prior to loading. 

3. Nature of Marine Insurance, 

Definition of Ck>ntr»ct<— We think it not unr^nable to aasume 
that aa a w o r klu g definition of a contract of marine insurance t^ Courts 
in India witt aooept for praotioal purposes adopt the definition which 
(Commended itselfto the drayg^t***** ** the Marine Inautanoe Act, 1906 
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(6 Edw. Vn, 0 . 41), ainoe tiiat deflait i q piropn ia en tB in qmthetio fonn tlk» 
tSket of all tbe authocities which the frsmen of the Act had before them. 
The definition itself is contained in aeotion 1 of that statnte and is in the 
following terms — 

“A oontraot of marine insurance is a contract whereby the insurer 
undertakes to indemnify the assured, in manner and to the extent thereby 
agreed, against marine losses, that is to say losses incident to marine 
adventure.” 

The cardinal feature of a contract of marine insurance is that it falls 
within the category of an indemnity. The respective rights which 
belong to those who ai-e parties to such a contract have already been 
explafoed in Chapter III of this treatise.’ Theoretically those rights, 
together with rights to be enjoyed by persons claiming under the original 
parties in virtue of the doctrine of subrogation, are to be enjoyed to the 
foil by, and it may be conceded, too, that in practice they are, in genMal, 
enjoyed by, all rightful claimants to them. Yet it has often been pqfoied 
out, and with reason, that it may not always turn out to be a perfect 
contract of indemnity. (Lohre v. AUchison, [1877] 2 Q.B.D. 501, and on 
appeal sud ■notn. Ailchieon v. Lohre, [1879] 4 A.C. 755, 761; British and 
Foreign Marine Ins. Co. v. Shijiping Co., [1921] 1 A.C. 

188, 214; Goole and Hull Steam Towing Co. v. Ocean Marine Insurance Co., 
[1928] 1 K.B. 589, 594.) From a study of the facts in cases where the 
ideal indemnity is not found to have worked out, it seems evident that 
snch events as the assured getting sometimes rather less and at other 
times rather more than a perfect indemnity would give him, is referaUe 
ultimately to the terms of the particular contract into which the parties 
have chosen to enter. In other words the result of a logical working out 
of the terms of a contract into a particular money payment is to show 
that one or other of the parties has waived something to which tbe law 
would otherwise have entitled him. In short, if pure indemnity be not 
reached it is the contract rather than tlic law which is found to be at 
fault. 

Naturally, if a contract of marine insurance is one of indemnity, 
not only original but re-insurance wiU have that character. There is, 
indeed, direct authority to that effect. (British Dominions Insurance 
Co. V. Dvder, [1915] 2 K.B. 394 C.A.) 

From another source, namely% from the Indian Stamp Act,* we have 
a legislative provision, definitive in character, concerning the nature of a 
contract for “sea-insurance ” so far as the same is effected for the purpose 
of covering property on board a ship. The relative provision is in the 
following terms; — “Where any person, in consideration of any sum of 
money paid or to be paid for additional freight or otherwise, agrees to 
take upon himself any risk attending goods, merchandise or property 
of any description whatever while on board of any ship or vessel, or 
engages to indemnify the owner of any such go<^, merchandise or 
property from any risk, loss or damage, such agreement or engagement 
shall be deemed to be a contract for sea-insurance . ” It may be observed 
in passing and in connection with the foregoing provision that by the 
General Clauses Act* we are to imderstand foe wo^ “ship” as inoluding 
“every description of vessel used in navigation not ezclnsively propelled 


> See pp. SO et eeg., ante. 

< Act n of I8e», eec. S (g), (SO) (b), pan. 2. 

< Aot X of 1897, eec. 3 (SI), (SS). 
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by 0878”; and the wcod "veaael" aa incinding “any ebip or boat or 
any other description of vessel used in navigation 

In India, as in England, that branch of legislation which is peculiarly 
oonoemed with revenue-making, namely, the respective Stamp Acts, 
have had a remarkably restrictive effect upon the degree to which 
contracts of sea-insurance may be availed of. In order to understand 
the langnagp 0f those provisions of the Indian Stamp Act which have the 
effect alluded to, the reader must make some acquaintance with the 
ordinary methods of classifying the relative instruments. 

Glassification of Policies. — In the first place policies of marine 
insurance are broadly classed as “ Valued”and “Unvalued” (or “Open”). 

A valued poUcy is one in which on the face thereof is express^ the 
agreed value of the subject-matter of the insurance. 

An umnlued or “open” policy is one in which no value is so stated, 
but is left to be subsequently assessed, if and when loss or damage should 
OCCU1-. The expression “open” policy as descriptive of this class was, 
till yesterday, almost universally used. The more accurate epithet, 
however, is “unvalued”, and is that which has commended itself to the 
framers of the English Code. 

Other classifications which may bo mentioned are “Voj'age” policies, 
“Time” policies, “Mixed” policies, “Named” policies, and “Floating” 
fwiwiew. Soise insureiis speak also of “Cargo” policiea. These will aow 
l)e described. 

A voyage policy is so called from the fact that the instrument specifies 
the limits of the voyage from the place of departure to that of destination. 
The place from which the voyage begins is often referred to in the courts 
as the terminus a quo, while the destination is known as the terminus ad 
quern. 

A time policy is so called because the risk runs from one date specified 
in the instrument to another date also specified therein, or gives the 
period during which the risk subsists in general terms, e.g., “for six 
months”. 

A mixed policy is one in which the limits of the adventure are defined 
m terms both of place and time. 

Where policies thus include the elements both of voyage and time 
policies, they are, for purposes of determining when the risk expires, 
treated as time policies. Accordingly the risk will expin? when the time 
mentioned has run its course, irrespective of the geographical position of 
the ship in relation to the voyage named. 

The difficulty which may, in this manner, obviously occur is met by 
the provision of what is described as a “continuation clause”. In a 
common form of such a clause will be found apt words providing that 
in the event of the ship being at sea, or in the event of the voyage remain- 
ing otherwise incomplete at the expiration of the period of time mentioned 
in the instrument, the subject-matter of insurance shall be held covered 
until the ship’s arrival, or for not more than thirty days thereafter. 

A named policy is so called because the instrument expressly covers 
a marine adventure limited to the ship named therein. 

A cargo policy is, as its name implies, one in which the subject- 
matter of insurance is limited to the cargo. 

Naturally a particular policy may exhibit the elements of a vo3nige, 
a time, a named policy and a cargo policy. 

A floating policy, strictly speaking, is one which does not oon- 
desoend to namA a pariionlar ship, e.g., where goods on “ship or ships” 
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are uiBOxed for the same Toyage. Tb^Snglish Code definee a floalhig 
policy as one “which describes ^e insurance in general terms, and leaTes 
either the name of the ship or diips or other particulars to be defined by 
subsequent declaration”. The definition given above conforms to the 
older authorities: the later and wider definition embodies the practice 
of modem merchants and is one which it is submitted the courts in India 
are, therefore, likely to accept and apply. Now-a-days policies are often 
so described when they cover goods to be shipped upon a named vessel 
within a period of time specified in the policy, but where the relative 
dates are left for subsequent declaration by the assured. Although in 
the language of commerce such policies are frequently spoken of as 
“floating policies” the law regards them as creating a number of separate 
insurances covering a series of voyages (Johnson it Co., Ltd. v. Briant, 
[1896] 1 Com. Cas. 363). The effect of various forms of floating policies 
will be discussed in more detail hereafter. 

Other documents evidencing the contract. — Having thus briefly 
described for the purpose mentioned the accepted method of classifying 
marine policies it now becomes necessary to refer to certain other docu- 
ments which in the ordinary way come into existence before the relative 
policy is, or can be, issued. Inasmuch as without some knowledge of the 
nature and purpose of these other documents, the reader might have 
some difficulty in appreciating the effect of the provisions of the Indian 
Stamp Act to which reference has already been made, this matter is dis- 
cussed out of what would otherwise be its natural order. 

The Memorandum or Slip and the Cover-Note. — India affords 
no exception to the general practice, whereby marine insurance is effected 
through middle-men who, in the current language of commerce, are styled 
“brokers”.* By the custom of merchants such brokers are regarded 
as agents of the assured and not of the insurers. Sometimes such 
brokers take upon themselves to warrant or guarantee the solvency of the 
insurers. When they place themselves in this position they are to be 
regarded (but for the purposes of the contract of guarantee only) as del 
credere * agents, and thus become entitled to a commission del credere : 
the commission so payable is in respect of the contract of guarantee and 
is not brokerage in respect of the contract of marine insurance. It is 
customary to refer to those who are prepared to insure maritime risks 
as “underwriters” from the fact — alre^y alluded to much earlier in this 
treatise— that such insurers subscribe, that is sign their names at the fool 
of, the policy, at the same time indicating, by writing plainly opposite 
their respective signatures, the amount for which the particular under- 
writer is content to be held liable. 

As already observed, however, before any such policy can be under- 
written and issued, the terms of the contract must have been already 
arranged by the broker. In the ordinary way he it is who brings the 
boainesB to the underwriters. He usually does so by briefly indicating 
the nature of the interest for which insurance cover is required and he 


* What is hare stated of the position of the broker is true for poUcisa afleoted 
in London. For Indian commercial usages and their legal oonsequenoes, see 
p. 213, post. 

* The student will reme m ber that in the law relating to sale of goods on agmt 
for sale when acting dti eredere becomes responsible to his principal (the Sl^r) 
for the solvency of the buyer. In short be guarantees the myment of the priee 
when the same is ascertained and has becinne doe. He does not eesiiiiie any 
convene lesponsibility to the buyer for performance of the contract on tiie pert of 
the aeller. It is upon this sneiogy ti>at bs is regarded as acting M ereasi* 
marine inauranse. 
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obtains from the underwriters the best terms he can. An experienoed 
broker, naturally, will very likely be able to do a good deal on the 
telejdmne. Anyhow, in that or in some other manner, he is able to obtain 
a concrete {woposition, which he then briefly seta out in a document 
commonly styled the “slip” or “label”. In modem marine insurance 
we often hoar of the “short slip” and the “long slip”. It is, however, 
w ith the short slip that we are at the moment concerned. It is prepared 
by the broker for the signature or initials of the underwriter or under- 
writers or of their duly authorised local agents. It may be and often 
is in some such terms as the following : — 

tlo. 

A. B. d: Co. 

12 months. Noon, March, 19 — . 

Ship .. .. ii60,000 

Machinery . . £12,000 


£72,000 

Institute Warranties and Clauses.'^ 

£0. 

£.1,000 X.r.—l/ 3 . 

£3,000 T.Z.—1/3. 
etc. 


The above represents a common form of slip such as is customary 
for a marine insurance at Lloyd’s in London, The risk will run from 
Die date sbow’n at the head of the slip and from the hour (if named), unless 
tiie policy finally issued in any way varie.s that time. The insurance 
will be good for 12 months to the extent shown. The premium is 
expressed in a form which will be understcxid as 6 per cent. The extent 
of each undenmter’s liability is shown below duly initialled and dated 
by each underwriter himself. The reference to “Institute warranties 
and clauses is a guide to him who will from this slip make out the 
jKilicy proper. A discussion and explanation of these warranties and 
clauses will be found in a later part of this chapter. For the moment 
it will suffice to say that upon this slip being initialled by those who 
are prepared to assume liability for the insiiranoe, the policy would be 
drawn in the traditional form for a Lloyd's policy', but there w'ould be 
incorporated in it a number of exceptions (styled “warranties”) from 
specified circumstances and a number of other clauses falling within 
the category of institute clauses, all of which being thus incorporated 
in the poUoy, would become part of the contract. 

The broker usually retains the original slip, but leaves a copy of it 
with the underwriters, upon whom then devolves the duty of preparing 
the policy itself,* In practice the rough notes — -for that is all they 
are — which the slip contains as representing the terms to be embodied 
in the policy, are sufficiently precise in ohMocter to enable the policy 
to be conreotly made out in all essentials. The policy when issued must, 


* By loatitute is meant the Institute of London Underwriters. 

’ In the case of Lloyd's polioies, the broker also prepares the instniniont. 
Other marine insutanoe oonoems prepare their own policies. Indian usage (as to 
«'hioh, see p. 218, |nm<) is otherwise. 
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indeed, conform to the oonttaot wfaicdt Ipe dip evidences. F<w this lessMi 
the slip is oftw rofenred to ss the “memorandnm”.* In Ioniie« v. 
Pacific Fire and Marine Insurance Co., [1871] 8 Q.B. 674, Bladkboni, J., 
thus described the place of the slip in marine insurance as understood in 
the commercial world of that day : “The dip, ” said he, "is in practice, and 
according to the understanding of those engaged in marine insurance, 
the complete and final contract between the parties, fixing the terms of 
the insurance and the premium, and neither party can, without the assent 
of the other, deviate from the terms thus agreed on without a breach of 
faith, for which he would suffer severely in his credit and future business. ” 
To the like effect is a pasaage from the judgnient in Morrison v. Universal 
Marine Ins. Co.. [1873] L.R. 8 Ex. 4t>, lfH>, “ In effecting marine insurance 
the matter is con.sideretl merely as negotiation till the slip is initialled, 
but when that i« done the contract is considered to be concluded.’’ 
The Court in that ease treated as proved, and as the strongest possible 
evidence of the fact that i-ommercial men TOiiaidered themselves botmd 
by the terms of the slip, the usage of timlerwritera in isauing a sufiSdent 
instninient — namely, a properly stamped policy — in accordance with the 
■slip, notwithstanding anything that might have happened after the same 
had been initialled 

It i.s a common practice for the broker to fill up a form of his own 
in rather more detail and to leave this uitb the iiiulerttriU*™ in further 
aid of prpfiarifig the policy. This form is sometimes reierrt'd to as the 
“long slip ”.2 

Mention has now to be made of the expression ‘•cover-note’’ or 
"covering note". Tlas exiiression is, in marine insurance, sometimes 
used of the short or of the long slip. But, in insurance generally, the 
expression ha.s R-ference to a document which is intended more for tlie 
a.«8are<l than for the broker, and is designed to provide insurance of an 
ad interim character, i.e., as indicating an assumption of the risk during 
the period of time between the initialling of the slip and the issue of the 
policy. 

The followiiu! is a modem specimen of a typical “ cover-note’’ as 
issued for a contract of marine insurance in British India by an old 
established undertaking in India. It is printed, and takes the form 
of a letter from the underwriters to the aasitred. When filled up all the 
essentials of the contract are incorporated. It is detachable from a book, 
so as to leave a counterfoil. 

The reader will oliserve some three special clauses and two specified 
warranties wdth one alternative warranty. Though styled a clause on 
the face of the document, the expression “dause 1 ’’ roust be understood 
to refer to the first of the numbered warranties. Upon the back of the 
document arc printed the bounds of the port of Calcutta. This is 
inserted for the better working of the cover given to transit from shore 
to ship by lighter or country craft which is only intended to apply 
within the limits of the port. 


* The reader must not confuse this use of the word “ nwnnuraiHiuiD " with 
another uw* of the oarne won] {to whieb bis attentinii will be drawn later in this 
ehamer) where it is used os deoi^ptive of a particular port of a policy Of Infuren*;** 
as drawn m the traditional Engligh form, and particularly wbm that fonn '• 
modelled on the ordinary Lloyd's policy. 

* In ff« London County Commercial Reinsurance Office, { 1 922] 2 C3i. ®7, then was 
disconfonnity bMween the abort and the long slip. Tbs tomw at thS UmS ••'P 
ware told the true evidaBoe of (to aatnrs of the oontraet sad the imticy havh** 
been drawn in eonfotmity with the long shp. lectUlMtian eras nftissd. 
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No CdUvtta 193 . 

TRITON TSSVRASCE OOMPANT, LIMITED. 


To 


Dmr Sira, 

As desired, U'e herehtj hold you covered on the usual condUions of 
this Company’s Policy, to be issued hereafter, to the ejdeni of 


on per 


from 

Hnte discount wrrnnied 

Yours faithfully, 


Shipments to be niaile through the Jetties or Kidderpore Docks or 
III cargo Ijoats and Policy to be applied for before sailing of the vessel 
to which the interest covered hereunder attaches, failing which this 
cover note shall be null and void, ({'hen in cargo boats, the risk is (o 
commence from time of tfuir arritxU within the limits of the Port of 
Calcutta as defined on the back hereof. 

In the event of any claim for loss or average before Policies are 
applied for, this cover is to mtik ratably for its proportion of the full 
amount evenlucUly declared by the Insured to this and other offices 
bg the vessel and such claim to be adjusted on the basis of inwice cost 
plus all charges and 10 pej cent. 

Cargo shut-out ceases to be insured hereunder unless by previous 
arrangement in which case all such cargo must be specially declared upon 
nceipt of advices that U is shul-oul. 

1. Warranted free of capture, seisttre, arrest, restraint or detainment, 
and the conseguences thereof or of any attempt thereat, piracy excepted, 
and aim from all consequences of hoUUities or warlike operations, whether 
before or after declaration of war. 

2. Warranted free of loss or damage caused by strikers, locked out 
u'orkmen or persons taking part in labour disturbances or riots or civil 
commotions. 

{Should Clause No. 1 be deleted. Clause No. 3 w to operate as part of 
the policy.) 

3. Warranted free of any claim hosed upon loss of, or frustration of, 
fhe insured voyage, or adventure, caused by arrests, restraints, or detain- 
ments of Kings, Princes, or PeopUs. 

The following is a specimen of a oonimon form of “cover-note of the 
type known as an “open cover” for the insurance of merchandise subae- 
quently to be apeoifiedin the form of a dedaration. A saiteble conditiao 
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to the latter effsot is printed in the fbnflront of all the printed stipula- 
tions to be found at the foot of tiie document. 

TRITON INSURANCE COMPANY, LIMITED. 

No. 8/ Calcutla, 193 

To 


Dear Sire, 

As desired, we hereby held you cotvred ot^ the usual conditions of 
this Company’s Policy, to be issued hereafter to the extent of Rupees 


Rate Warranted 

This cover expires on 193 

Yours faithfully, 


Bach and every shipment to be declared hereunder. 

(There follow the same clauses and the same numbered warranties 
as are printed on the first of the cover-notes shown above.) 

An “open” cover and a “ floating policy” are alike in tills, that 
neither document can create a firm contract in a final form until, by 
declaring the ship or the merchandise or such other particulars as may lie 
essential, there is a clear identification of the venture to which the risk 
is to attach. 

So far back as Cory v. Patton, [1872] 7 Q.B. 304, and Lishman v. 
Northern Maritime Insurance Co., [1873] 8 C'.P. 216 and 10 C.P. 179, the 
recognition by the Courts of the fact that, among merchants, the initial- 
ling of the slip was treated as concluding the contract, led to the doctrine 
that after the slip had been so initial!^ the assured was not bound to 
communicate to the underwriters any fresh fact which might come to bU 
knowledge, however material it might lie.i A Court in India refused to 
regard this doctrine as applicable to a case where an open cover or slip 
was g^ven to a merchant who, later on, declared a ship and a cargo, well- 
knowing that in the meantime part of the goods he proposed thus to ship 
had already been lost in a boat going out to her. The assured did not 
communicate this fact to the underwriters, but, subsequent to the actual 
loss of part of the cargo, paid the agreed premium and obtmned a j^cy 
in t«ms of the slip and of his declaration. {Kasam Uaji Mitha r. British 
& Foreign ifartne Ins. Co., [1899] 23 Bom. 737.) The nUio of this 


* Ths Courts, ia spite of the difiioulties raised by the Stamp Acts (as to trilieh 
SIS tbs diseussion on p. 121, post), regarded the contract smbodied in tbs stHBiisd 
when ianied, as relating back to the date of the slip. Time the doctnoe 
abeve alluded to was at ieaat logical. 
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deddan w&a tfast the low the cargo upon ^vldch the rf«im was 
had taken jdaoe before there had been such an identification of the venture 
as was essential to a concluded contract. 

The policy when issued is handed to or sent to the broker. The 
broker has, what is styled, a maritime lien on such a document and 
consequently may retain it until the premiums have been paid. By the 
more usual course of business, in the case of Cargo policies, the policy 
is made over to the assured when, of course, it may find its way to Bankers 
or others, so that the shipping documents relating to particular mer- 
chandise may be complete. Especially is this necessary when advances 
are to be sought. In the case of a policy on ship, however, the broker 
usually himself retains the instrument. 

Effect of the Indian Stamp Act. — The attention of the reader 
will now be drawn to certain other provisions of the Indian Stamp Act, 
whereafter the effect of those provisions upon the law relating to 
contracts of sea-insurance will be discussed. 

By section 2 (J9) a “policy of insurance” includes “any instrument 
by which one person in consideration of a premium engages to indemm’fy 
another against toss, damage or liability arising from an unknown or 
contingent event.” 

An “instrument”, by section 2 (J4) of the same Act, includes “every 
document by which any right or liability is, or purports to be created, 
transferred, limited, extende<l, extinguished or recorded.” i 

The next pertinent provision of the Indian Stamp Act is that which 
defines a “policy of sea-insurance” or “sea-policy” in these words, 
namely, as meaning, (a) "any insurance made upon any ship or vessel 
(whether for marine or inland navigation), or upon the machinery, 
tackle or furniture of any ship or vessel, or upon any goods, merchandise 
or property of any description whatever on board of any ship or vessel, 
or upon the freight of, or any other interest which may be lawfully insured 
in, or relating to, any ship or vc.s.sel and as including {b) “ any insuranc-e 
of goods, merchandise or property for any transit which includes, not 
only a sea nsk within the iiieaniug of clau.se {a), but also any other risk 
incidental to the transit insured from the comincnoement of the tramsit 
to the jiltimate, dc.stination covered by the insurance.” * 

We now turn to the provisions of section 7 of the same .\ct which will 
be seen to lie at onw prohibitory and declaratory in character. The 
section reads as follows ■ — 

“7 {!) No contract for ,soa -insurance (other than such insiiraiioe as 
is referred to in section 50<i of the Merchant Shipping Act, 
IStM), shall lx< valid unless the same is expressed in a sea - 
policy. 

(2) No sea-policy made for time shall be made for any time 
exceeding twelve months. 

{3) No sea-policy shall be valid unless it sjwoifies the parti- 
cular risk or adventure, or the time, for which it is made, the 
names of the suliscribers or underwriters, and the amount 
or amounts insured. 

(4) Where any sea -insurance is made for or upon a voyage 
and also for time, or to extend to or cover any time beyond 
thirty days after the ship shall have arrived at her 


’ This dsflnitjoii is borrowed from the English Stamp Act of 1891. 
* 8ao, 2 (Sff). 
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destiDation aad been tb^ moored at aiudior, th« p(dio5r 
shall be dltarged with as a policy for or upon a 
voyage, and vith dnty as a pdioy for tame.” 

The first three of the foregoing sub-seotiona correspond with section 93 
of the Tgn gKBh Stamp Act of 1891. The fourth sub-section reproduoes 
section 90 of the same statute. The words of section 506 of theH^xjhant 
Shipping Act, 1894 which ore thus attracted, are as follows: “An 
insurance effected against the happening, without the owner’s actual 
fault or privity, of any or all of the events in respect of which the liability 
of owners is limited under this part of the Act. shall not be invalid by 
reason of the nature of risk. ” The sections which have reference to the 
limitation of an owner’s liability arc sections .503 and 508 of the 
same statute. The effect of this provision of the Merchant Shipping Act 
is that an owner becomes by statute expressly authorized to insure even 
where his liability is bj’ the same statute reducecl to very little. These 
provisions, when read with section 7 (/) of the Indian Stamp Act, mean 
that such insurances, when effected by virtue of the Merchant Shipping 
Act, are not uithin the declaration as to invalidity which the Stamp Act 
has enacted. In short, in such cases, the slip or cover-note would be 
binding in law as much a.s in honour in India, and. consequently, will be 
outside the controversies which have arisen in England in connection 
with the corresponding pro\naions of the English Stamp Act of 1891 and 
which have recently been imjiortcd into India by rea.son of a decision of 
their Lordships of tl>e .Judicial Committee to which reference will shortly 
be made in this chapter. 

In order to appreciate the controversy alludt>d to. so far as the law 
of India is concerned, it is necessary for the reader to l>ecome acquainted 
with the general exemption with which article 47 of the Indian Rt«mp 
Act concludes. After setting forth in that article certain specific exemp- 
tion-s, we find the article <'oncluding as follows, and below the caption 
shown : — 

"Oentral Exemption. 

“Letter of cover or engagement to issue a policj'^ of inauranoe; 
Provided that, unless such letter or engagement bears the stamps 
prescribed by this Act for such jolicy, nothing shall be claimable there- 
under, nor shall it be available for any purpose, excopt to compel the 
delivery of the policy therein mentioned.” 

Having thus laid bare the relative provisions of the Indian Stamp 
Act, it will now be possible to enter upon a discussion of their ^eot. 
Apart from these provisions, there could be no question but that the slip 
or cover-note would constitute an enforceable contract of some kind in 
India, whether a formal policy of insurance subsequently issued or not. 
In the first place, it is manifestly, and indeed admitt^ly, a binding 
contract under the law merchant. It has been a contract under titat 
law at any rate since 1871. The passages from Jotudes v. Pacific Fire & 
Marine Ineuranee Co. and Morrimm v. Vnivermd Marine. Irunranee Co., 
cited earlier in this chapter, established as much.* These oontraots 
effected by the slip or cover-note are, moreover, clearly valid under the 
Indian Contract Act. But the question for discussion is whether or not 


> 57 * 58 Viet., c. «0. 

> In this last-mentioned case, however, theOouTtorExcheqasrChainbMrfefllsed 
to ^ so Car ae to admit as good law a eaetooi to the ehect that a poUey was, in 
such cases, bound to be iaeuetl. 
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thdr -ralBity under tlie lav merchant or undra* the Ttwiiati Cootisot 
Act is not completely destroyed by the pnymons of the gtunp 

Act set forth above. Before, however, examining the Indian authorities 
it may, perhaps, be of advantage to notice the authorities in England, 
to gather the opinions of English jurists upon the position which the 
English authorities would seem to have created, and the method suggested 
for avoiding the commercial difficulties which that position is seen to 
involve. 

One element of those difficulties, at one time very much to the fore 
in England, is happily confinefl to that country, namely, the extremely 
limited extent to which the slip or cover-note can be used in evidence. 
The slip or eover-note could not be stamped, and because it w'as not a 
}>olicy of marine insurance, could not be put in evidence. The courts, 
however, have now got round the difficulty to some extent, and the 
position today is, under the English Code, that “for the purpose of 
showing when the contract was concluded reference may be made to the 
slip or covering note or other customary iiK inorandum of a contract, 
although it be unstamped." * So far back as 1K28 (in Patterson v. MiUs, 
I IJow. N.S. .342) Ijord Denman had given some ground for suggesting 
that a memorandum emlKxl\ing an agreement to execute a proper 
policy would, if aecompauitsl by payment of the premium, constitute a 
contraet enforc’eable in equity, ami in Alhlon Life and Fire Insurance Co. 
1 (IH2HI (3 WUh. & s/inw 21, V) the ffottse of Lord.s on appeal from 
.'Scotland recognize*] the validity of an agreement in writing to execute a 
policy of insurance Sir .loscjih Arnoiitd in iHoT gave it as hut opinion 
that such a iiieinorandum expn*s.Hive of an aiirecment to execute a regular 
‘tamjjwl iKilicy «)iild lx* enforced in a court of equity.^ 

in Fisher v. Lii'irjsiol Marine Insxiranct (\> . (1874] 9 Q.B. 418, the 
l.ict.s were that the T»iidon agent of an insurance conqiany initialled a slip 
•md received a copy of it which he forwarded to liis principals to enable 
tliein to prepare the jxtlicy. The preiniuiii was duly paid, as was also 
the requisite stamp diitj'. No {xiliey having been executed by the 
defendant company, the plaintiff brought an action for damages. In 
the Court of first instance lilackbum, .J,, decided that the defendants by 
.U'cepting the copy of Ihe slip must be taken to have agreed to use due 
diligence either to execute a stenqxid jiolicy or to repudiate the transac- 
tion. On appeal to the Exchequer ffiiamlier that court held that though 
the initialling of the slip and the forwartling of the copy w-ere parts of 
one and the same contract, the contract itself as one of insurance could 
not be enforced by reason of the provisions of the Customs and Inland 
Itevenuc Act. lit Thomjison v, .Adams, fl889j 23 Q.B.D. 361, Mathew, J., 
held a slip initialled by a Lloyd's iindcrwTiter to f>e a valid contract of 
insuranee. But that slip was in reajiect of an insurance against fire, 
and the learned Judge held that the prohibitory clause-s of the Stamp 
.^ct did not apply. Nine years later the same Judge in Home Mariru 
insurance Co. v.’lSmUh, [1898] 1 Q.B. 82f», held that the document in 
question, styled a covering note and initialled by the underwriters, was 
a “slip" and that a slip was not a policy of sea-insurance and therefore 
could not be stamped. The Court of Appeal ^ construed the covering 
note as a contraet for sea-insurance within the meaning of the Stamp 


1 

X 

p. Si. 
> 


Sec. 31 : anti aee xec. 89. j » 

In the 3nd Etl. of his Ucatixe on the Uw of Marine Insurance and Average, 

[1888] 2 Q.B. 331. 
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Act,1891. 1%iey refused, however, to regw^ it M a pdioy of sea •insnraiioe, 
beoMise it did not spedfy the sum or Bttttas iiuiu^. In Empress Ass. 
Corp. V. Bowring, [1906] 11 Com. Cas. 107, Kennedy, J., held that an 
“open” cover slip was a policy of sea-insurance. 

The trend of the English authorities led the late Bt. Hon’ble Arthur 
Cohen, in the Law Quarterly Review for January 1914, to express the 
opinion that a slip is only an honorary agreement as to the terms of 
the policy which is subs^uently to be delivered. The same learned 
person was largely responsible for the article on Itlarine insurance in the 
original edition of Halsbury’s Laws of England, where it was stated that 
an initialled slip constituted an implied agreement to issue a policy in 
accordance therewith ; but that if such a slip were initialled in England 
the agreement, though binding in honour, would be unenforceable in 
law owing to the provisions of the Stamp Act, 1891. This view is per- 
petuated by the editors of the Haiisham edition.* 

The editors of the 11th Edition of Arnould take a somewhat different 
vie|v of the present position in England.^ They point out firstly that as 
the expression “policy of insurance” included, for the purposes of the 
Stamp Act, “every writing whereb 3 ' a contract of insurance is made or 
agreed to be made or is evidenced”, the slip in a marine policj' would 
prima facie appear to be within the definition; secondly, that according to 
the practice of those engaged in the business of marine insurance the slip 
is the writing bj’ which the contract is really made; thirdlj', that as a 
matter of law the mere fact that parties intend that an agreement which 
they have arrived at shall be subsequently' embodied in a more formal 
document does not prevent the earher agreement from constituting a 
binding engagement. They go on to observe that the Court of Appeal 
in Home Marine IrusuroMe Co. v. Smith (atUe) was careful to limit its 
decision to the particular document, and to say nothing on the general 
question whether a slip can ever be stamped and sued upon. And they 
conclude their note upon the position, as they sec it in England, thus: 
“ It is, however, difficult to .see how, in view of this decision of the Court 
of Appeal, it is now possible to contend that a w>ver-note which specifies 
the sum insured, and in other respects conforms with the requirements 
of the Stamp Act, is not a valid policy. Further, it seems difficult to 
distinguish the covering note, either as regards its form or its ob)ect, 
from an ordinary slip. Logically, the result seems to follow that an 
ordinary slip Is a policy, and that Mathew. J.’s. de<’iHion to the contrary 
has been impliedly overruled. But in view of the remarkable conse- 
quences which such a view would entail (which have already been 
pointed out)* it seems very unlikely that this view would be judicially 
approved. It may be pointed out that the language of sections 21 and 
89 of the Marine Insurance Act, 1906, seems to sup]K>rt the view that a 
slip is not a contract of insurance, but only a memorandum of such 
contract. This, however, does not seem to be a conclusive answer to 
the contention that the slip is a writing whereby a contract of insurance is 
evidenced, within the definition of section 91 of the Stamp Act, and it is a 


I Vol. XVIII, Art. 25». * 1924, sec. 37. 

' “Prima fade, tbeieibre it tloeii •eem that on nnrral pnnctplra the slip i* a 
pnhey of instuanoe within the very wide definition of the Act. The eoueequenoM, 
however, of the adoption of this view, to which it muat be conceded tiaa wording of 
the Act of Parliament gives great aopport, are curious ; for it seems to follow that 
eve^ tnoker who procures the inittulmg of a slip and every underwriter who 
initiala it, breaks the law and makes himself liable to a penalty.’’ Arnould, 
11th Ed., Vol. 1. p. S4. 
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mattw of regret that the legislatiire did not take advantage of the oppor- 
tunity given by the pasaing of the Marine Insurance Act to settle this 
question. ” 

We have now to enquire whether in India the long or short slip 
or any other document, purporting to record the terms of a contract for 
sea-insurance, is a document which, if made in India, affords the assured 
no protection in the sense that it has no legal sanction behind it, but binds 
the underwriters in honour only. The question thus propounded is not 
wholly res integra. 

In 1888 the Judicial Committee i had Ijefore them the case of 
Bhagwandas v. The Netherlands India Sea and Fire Insurance Co. of 
Batavia (14 A.C. 83). This was a suit for specific performance of an 
alleged contract of marine insurance. The relevant facts were as follows : 
In March, 1885, one Macrory was owner of a vessel named TAe Copeland 
Isle. He suggested to the plaintiff Bhagwandas, a merchant doing 
business at Rangoon, Calcutta and Bombay, that he might charter The 
Copeland Isle on reasonable terms. It was in evidence that the plaintiff 
said to Macrory that if an open cover were given to him free of p^icular 
average he would charter the vessel. Eventually, the charterparty was 
brought to him by Macrory and the plaintiff then asked for the open 
cf)ver, when Macrory gave him some six ofjen cover-notes or slips. The 
])laintiff then signed the charterparty and proceeded to ship goods on 
tlie vessel nara^. In accordance ivith the cover-notes he thereafter 
received proper policies from every one except the agents of the defendant 
insurance company who, on demand by the plaintiff, refused to issue a 
policy. The Copeland Isle sailed and was totally lost in a cyclone. The 
plaintiff sued upon the cover-note in respect of which no policy had been 
is.sued. The Recorder of Rangoon dismissed the suit and the plaintiff 
appealed. The Privy Council regarded the open cover given to Macrory 
by the defendant company’s Rangoon agents as a proposal to insure and 
Macrory as an interm^iary. They held that when he handed the cover- 
note to the plaintiff it was a subsisting proposal capable of being accepted 
by the plaintiff and that the plaintiff’s demand from the defendant’s 
agent for a policy in terms of the cover-note constituted an acceptance ; 
and that there was thereby created a binding contract of which the 
plaintiff was entitled to demand specific performance, and their lordships 
gave judgment in their usual form in that sense. 

It is of course to be observed of this decision that it was before the 
iStamp Act of 1899. It is submitted, however, that the ratio of the 
decision has not been overruled. 

In 1922 the High Court of Bombay had before it on appeal from its 
original side the case of Tricamji Damji <t Co. v. I'irji Kanji (24 Bom. 
L.K. 820). In this case the document wliich had to be construed was 
in respect of a cargo, and read as follows : — 

“We accept the risk with regard to goods which may be shipped 

at the wharf in the port of Muscat the risks shall cease when, 

after the vessel has touched any port w'hatever, the goods shall 
have been landed at the wharf in the port of Bombay . This insurance 
is accepted without damage in accordance with the usage of English 
policy. The period fixed in respect of loss, etc., is six months. ..... 

the signatures are duly to be affixed to the stamped pucca (that is, 
formid) p(dioy.’’ 


* Lord Fitagerald, Lord Hobbouae. Lord Macnaghten and Sir Ri<d>ard Couoh. 
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The doeumeat was not stamped, hilt was initialled. The fbUewing 
passages from the jodgment ot Shah, C.J., are pwtinent; “The question 
is whether the document in question is a policy of sea-insuranee’ 
within the meaning of the Indian Stamp Act or is merely a ‘letter of 
cover or engagement to issue a policy of insurance’ within the meaning 
of the ‘Gener^ Exemption’ relating to policies of insurance in Art. 47. 
Marten, J., is of opinion that the unstamped memorandum falls within 
the Exemption; and if that view is right, it is clear that, as it is not 
stamped, and as no stamp can be now received in respect of it, the suit 
aiU te unmaintainable. The whole question is whether the document in 
question satisfies the requirements of the definition of ‘ policy of sea- 

insurance’ within the meaiiinc of the Indian Stamp Act’’ “It is 

urged that in form it is only a protection note or a letter of cover and 
that the executants contemplated a formal policy to Ic drawn up later. 
It is no doubt true that the document doe.s refer to a formal pohey duly 
stamped to be prepared ; and it may be said that , in form, it is not a policy 
of sea-insurance. But these consideration.s, in my opinion, are not 
decisive of the question as to whether the document in sultstance can be 
treated as a ‘{xilicy of sea -insurance', nithin the meaning of the Indian 
Stamp Act” .... "It is urgerl that this document is merely a ‘contract 
for sea-insurance and that under section 7, cl. ( /), it cannot be vahd unless 
it is expressed in a sea-policy. But a ‘sea-policy’, or pohey of sea- 
insurance is defined under section 2, ci. (~0), and if this document satisfies 
the requirements of that definition, I do not see wh} it should nut be so 
treated. The essentials of a ‘sea-pohey’ as indicated in section 7, cl. (3), 
are present in this case” .... “I tliink that initialling is sufficient to 
indicate the names within the meaning of section 7, cl. (d)” . . . . “The 
document in question, it seems to me, satisfies, though not in form but in 
substance, the requirements of the definition of a j>oIicy of sea-insuranee.” 
.... “It may be that the intention of the legislature was to render such 
documents inadmis-sible unless cxpres-sed in the form of a regular policy, 
except for the limited purpo.se of obtaining a proper pohey. But, in 
my opinion, the definition in the Act leaves room for the view which I 
have taken; and unless tlie definition of section 7 is amended, I do not 
see bow such a document could be excluded from its scope.” 

Three j'ears later came the decision of the Judicial Committee t in 
SurajmuU SaffarmiUl v. Triton Imurancf Co., Ltd., [1024-25] 52 lA.. 
126; [1925] A.I.R. 83 (P.C.); 52 Cal. 408, 29 C.W.N. 893; 23 A.L.J. 105; 
[1025] M.W.N. 257; 81 I.C. .54.7. This was an appeal from the High 
Court of Calcutta. The suit was instituted in 1919 to recover Rs.24,997 
as damages for breach of a contract alleged to have been made by the 
respondents to insure jute and hemp to exported by the appellant to 
Europe. The alleged contract arose on an acceptance by word of mouth 
of a letter quoting a rate of premium, and on a declaration by word of 
month, not of the steamer by which the gocxls were to be shipped, but 
of the expected value of the plamtiff’s goods to bo loaded on board of her. 
The breach alleged was the defendant’s refusal to issue a policy. l%c 
trial Judge (Pearson, J.) found the contract and the breach proved, and 
gave the plaintiffs a decree. The Court of Appeal (Sanderson, C.J., and 
RidiaidBon, J.) differed from the trial Judge on the effect of the evidence 
and held that the contract was not eatabUahed. No defence under the 
Stamp Act was pleaded or otherwise raised any stage in the High 
Court ; nor did thdr lordsbipe in that court omimer the Stunp 


> Isird Sumner, Lord Phillimore, Sir John Edge and Sir Lawrettee Jhokhw*. 
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auo matu. ^on the Baud, whwe ^^effeot of section 7 (I) at once 
cropped np^it vw Buhnitted as then too late for the insurance company 
to take refuge behind that section. Citing Nixon v. Albion Marine 
Insurance Co., [1867] L.R. 2 Ei. 338, their lordships dealt with the 
foregoing submission as follows: “The suggestion may be at once dis- 
miss that it is too late now to raise the section as an answer to the 
claim. No Court can enforce as valid that which competent enactments 
have declared shall not be valid, nor is obedience to such an enactment a 
thing from which a court can be dispensed by the consent of the parties, 
or by a failure to plead or to argue the point at the outset.” In reference 
to the terms of sec. 7 (7) of the Indian Stamp Act, 1899, their lordships 
spoke of the enactment as “prolubitory”, and their judgment continued: 
“It is not confined to affording a party a protection of which he may 
avail himself or not as he pleases. It is not framed solely for the pro- 
tection of the revenue and to be enforced solely at the instance of the 
revenue officials, nor is the prohibition Umited to cases for which a penalty 
is exigible. The expression of an agreement for sea-insurance, otherwise 
than in a policy, is a thing forbidden in the public interest, and the 
statutory insistence on a policy is no mere collateral requirement or 
prescription of the proper wa_v of making .such an agreement. To allow 
the suit to j)roi«>d in defiance of s. 7 would defeat the provisions of the 
law laid down tlierein. In England this is well .settled law: See Fisher 
V Liverpool Marine Insurance Co., [1874] L.R. 9 Q.B. 418; lonides v. 
Pacific Insurance Co., [1872] L.R. 7 Q.B. 517 , Xenos v. Wickham, [1866] 
2 H.L. 296: and there is no ground for constniing the Indian Act, expressed 
in almost identical terms, in any different way. The observations of the 
High Court in TIw Rejen nee under the Stamp Act, [1!K)3] l.L.K. 3t) Cal. 565, 
distinguishing a contract for sea-insurance and a policy of sea-insurance 
seem to have l»een directed to another isnnt, and Bhagwandas v. Nether- 
lands, etc., Itisurancc Co. was before the Stamp .Act. In their Lordships’ 
view the contract alleged by the plaintiff was a contract for sea-insurance 
and nothing eW'. and, not lieing expressed in a policy, was unenforceable.” 

How far then <loes the foregoing decision of the Judicial Committee 
provide an answer to the question pro[x>unded ! The student will 
remember a classical dictum of Lonl Halsbury that a case is only an 
authority for what it decides. What, then, was decided in Surajmull 
.\'ngarm nil's ease ? A letter quoting a rate of premium was verbally 
accepted. This was followed by a verlval declaration having no reference 
to any vessel but only to the expev'ted value of goods to be shipped. The 
High Court had held that these circumstances diil not create a binding 
contract of insurance. They so held altogether apart from any question 
of section 7 (7) of the Stamp Act. Moreover, the High Court even doubted 
the evidence upon which the allegations of fact in the pleadings rested. 
Their Lordships of the Judicial Cominittee held [a) that the contract 
alleged on the pleadings would, if proveil, amount to a contract for sea- 
insurance and nothing else; and (5) that not being “expressed in a 
policy" such a contract was unenforceable. The reader will also note 
that the remedy sought was damages for an alleged breach of such a 
contract. 

So the question whether a slip duly initialled and in the usual 
form, or a cover-note purporting to express the terms of a contract 
of sea-insuronoe, could fall within the definition of a sea-policy which is 
set forth in section 20 of the Stamp Act so as to be valid under seotira 7 
(7) of the same statute, if properly stamped, was not propounded. Nor 
did their Lordsfaips have to consider any such question. As to what 
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oonatitutea‘'«xprMeed*’fortliepwpoaM^Beotion7 (7)ithadbeendeaid«d 
in England upon Hie ocffra^oding wora appearing in seotion 93 of the 
Englim Stamp Act, 1891 {AHieadekabet r. Da Costa, 11911] 1 K.B. 137), 
that the {diraee “expressed in a sea-policy” meant that such a contract 
would be invalid if not in writing. Upon the facts, therefcwe, in SurajmvU 
Ifagarmvll, the chum that the arrangement come to amounted to a 
omitraot “expressed in a sea-policy” would hardly have been arguable, 
had it been made. In fact, however, the restrictive eflFect of seotion 7 
of the Indian Stamp Act had not been considered by either of the courts 
below. In these circumstances the decision in SurajmuU NagarmvU 
goes no further than deciding that where a litigant seeks relief for the 
breach of a contract of sea-insurance he must allege and prove some 
document valid under section 7 (7). This decision throws us back on all 
the relevant provisions of the Indian Stamp Act which have been set out 
above.i Accordingly it becomes necessary to approach the problem with 
an eye to those provisions, read as a whole. 

As already observed, a slip, be it “long” or “short”, or a cover-note 
issued by underwriters in acooidance with custom, will manifestly embody 
the terms of the contract which will ultimately reappear in the more 
formal instrument.* Such a sbp or cover-note then plainly falls within 
the definition of a policy of sea-insuranoe or sea-policy appearing in 
one or other or both of the clauses of seotion 2 [20). And this is the view 
of the Bombay High Court in the case cited above. It will not, however, 
be susceptible of proof as a policy of sea-insuranoe unless it is stamped 
as such. But, it is submitted, that once it be properly stamped, a suit 
would be maintainable upon it as upon a contract of sea-insuranoe 
“expreeaed in a sea-policy” — so long, that is, as in other reepeota the 
contract thus expres^ and evideno^ fulfilled the oondiUons set forth 
in section 7. It would be a question of fact, upon a view of the docu- 
ment relied upon, os to whether or not it did so conform to the requiie- 
mmita of the last-mentioned section. It is submitted, therefore, that 
neither on principle nor authority is there reason for supposing that 
other High Courts in India or the Judicial Committee itself would dissent 
fitun the views expressed by the learned Chief Justice in Trieamji 
Damji’s case. 

It may still be asked, however, whether in a case where the document 
or documents relied upon fall short of the requirements of section 2 [20) 
read with the provisions of section 7, but yet contain a sufficient record 
of an offer and an acceptance to insure ship or merchandise, the paitiM 
interested may sue for Specific Performance. True, the contract Htns 
set up would, ex hypathesi, not be a valid contract for sea-insuranoe. 
But, on the assnmption that consideration in the form of a premium hod 
passed,* it may be asked why is it not a contract within the meaning 
of the Indian Contract Act, and one capable of being specifically en- 
forced ? In the view submitted by the author such a contract wosdd 
be BO specifically enforceable, though only to the limited extent of cmHtMng 
the litigant to an ap]Bopnate decree to that end: the essence of tlm 
contract being, as arainst the undmwriters, the obligation to iasne a 
sufficient instrument by way of pdicy. It is submitted that tiie words 
of the General Exonption which appear in Art. 47 of the Indian Stamp 
Act (deariy contemplate a written "engagemmit to issue a policy of 

> Pp. ISl et »tq., ants. 

* Tue reader may here eonveoiently refer to the sp e cim en “hng dip” er 
“cover-note” eet out oo p. IIB, ante. 

* Or that pm-psymsBt of ae Is frequently the oeee, had been wafalXl- 
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insuranoe " and regard such an enga^meat in writing as something which 
must £ri] into one or other of two categories, for which this article mairat 
express provision as to stamping. Bat by the words of the same exemp- 
tion such an engagement, whether stamped or not stamped, is made 
available “to compel the delivery of the policy therein mentioned’’. 
The WOTd “compel” has no meaning in a statute unless it imports the 
notion of an appropriate legal sanction and an appropriate Etdjeotival 
process. 

The incidence of revenue statutes such as Stamp Acts in the law 
of other countries cannot be disregarded in the law relating to marine 
insurance, because of the particular law of contract which the Courts in 
India may find themselves compelled to apply. This topic will be found 
dealt with more at large in a later part of this chapter. 

Rectification. — In the matter of rectification of instruments the 
power which courts of justice in India exercise, though now governed by 
statute,' takes its origin from the corresponding powers exercised by a 
court of eqxiity in England. Accordingly these powers are exercised 
upon equitable principles now well-established. 

The cardinal principle in virtue of which any party to an instrument 
may sue for its rectification is its failure to express the common intention 
of the parties to the contract. The recognition of this principle in turn 
rests upon the plain fact, sometimes overlooked, that the whole object of 
a written instrument in the law of contract is that it should accurately 
record the terms by which the parties intend to be bound. If it fail to 
do this, it is, as a record of those terms, largely worthless, while its 
existence in dishonest hands may be dangerous. For the purpose of 
rectifying such an instrument the Court must, from the best material 
available, first satisfy itself as to the true intention of the parties and 
then, in a proper case, proceed to amend the instrument in accordance 
with that intention. Fraud or common mistake are the only grounds 
upon which the Court can be moved.* The evidence, however, may 
disclose, not a common mistake, but an original failure in the parties 
themselves in arriving at that conaensvs ad idem without which there is 
in the eye of the law no contract at all. In such a case the Court has a 
discretion to cancel the instrument. 

Rectification, therefore, will not, as a matter of principle, be ordered 
unless the Court is satisfied (a) as to the true intention of the parties, 
and {h) that the language of the instrument fails to express that intention. 
As a matter of practice rectification will not be ordered where there is 
not a prior actusd contract by which to rectify the written document.® 
It is for the last-named reason that where rectification of a policy of 
marine insuranoe is sought, the part played by the slip or other memo- 
randum of like utility in the transaction assumes an obvious importance. 
In England the decisions as to the rectification of policies of marine 
insuranoe are somewhat conflicting, the difficulty beii^ chiefly one of 
evidence. Before the Stamp Act of 1795 courts of equity exercised the 
jurisdiction in a proper case. {Motteux v. London Ass. Co., [1739] 1 
Atk^ 646.) After the Stamp Acts had created difficulties about the 
tendering in evidence of unstamped documents, such as slips or covering 
notes, some judges refused to look at them. The present English Code 


' The SiMoifio Relief Aot (I of 1877), Chapter III, secs. 31-34. 
' Ibid., see. 81. 

* Fry, Spsdflo PerformaDce, 1 791. 
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to « laige extent eesee the sitnation % that regard, and the practice of 
tile Cou^ in England today is to ad^t such documrats in evidence 
for the purpose of seeing the true nature of the contract in its earliest 
recorded form. In India the same difficulty does not arise. 

It is sometimes thought that an instrument may be rectified when 
the parties to the contract are under a common mistake of fact. So to 
suppose or to argue would be to commit a vulgar error; for, os Farran, J., 
said in Haji Abdul JRalttnan v. Thf Bombay and Persia Steam Navigation 
Co., [1892] 16 Bom. 561, 565, 566, “Coiuts of equity do not rectify 
contracts. They may, and do, rectify instruments, purporting to have 
been made in pursuance of the terms of contracts. ” In the last-named 
case the Court pointed out that upon the evidence, and even assuming 
that both parties entertained the mistake alleged, the Court would not 
rectify, but would cancel the instrument. By section 34 of the Specific 
Relief Act "a contract in writing may first lie rectified and then, if the 
plaintiff has so praj-ed in his plaint and the Court thinks fit, specifically 
enforced”. By section 33 of the same statute it is provided that in 
proceedings wherein rectification is prayed “the Court may enquire what 
the instrument was intended to mean, and uhat were intended to be its 
legal consequences, and is not confined to the enquiry what the language 
of the instrument was intended to lie”. The la.st-named section is in 
aid of the application of principles long recognised in India (see the 
judgment of Jenkins. C.J., in Dagdu v. Bhana, [1964] 28 Bom. 420, 425- 
426). For recent English cases, see The Aikshaw case, [1893] 9 T.L.R. 605; 
Spalding Y. Crocker, [1897] 2 Com. Cas. 189. Empriss Assurance Corp. v. 
Bowing, [1905] 11 Com. Civs. 107, 114; Emanuel <{• ('o. v. Andrew HVir rf- 
Co., [1914] 30 T.L.R. 518; Re London County Commercial Reinsurance 
Office, Ltd., [1922] {supra)-, Symington d- Co. v. L'nton Insurance Society 
of Canton, Ltd., [1928] 34 Com. Ca.s. 23, 233, C.A. 

Minor corrections can lie put right by the Court w ithout the necessity 
of special proceedings. The Court will even insert a missing clause in an 
instrument of a well-known form, if clearly necessary to make sense of 
the whole. (Rtdfem v. Bryning, [1877] 6 Ch.D. 133.) It is now settled 
that if two instruments agree, but neither represents the true intentions 
of the parties, both documents can be rectified in the same proceedings. 
(Craddock v. Hunt, [1923] 2 Ch. 136 f'..A,, approved by the Judicial 
Committee in United States v. Motor Trucks, etc.. [1924] A.C. 196.) 

Fraud in the making of an instrument against one or more of the 
parties to it has always been a good ground for seeking its rectification 
by the Court. Nor do the injured, if the fraud be proved, seek such a 
relief in vain. It will be sufficient for the purjioses of this chapter to 
note that where the Court either on the ground of fraud or mistake is 
asked to rectify a policy of insurance, oral as well as documentary 
evidence is admissible to establish the relevant allegations. > 

The Courts in India are divided upon the question whether parties 
are botmd by instruments which plainly fail to express the contra^, and 
whether they may oounter-claim for rectification or are relegated to a suit 
tberefm. The High Court of Cfdcutta has gone so far as to bold 
(AnaruBak v. Koi^h, [1882] 8 Cal. 118) that although an instrument by 
reason of fnnd or mistake does not ti^y express the intention of the 
parties to it, it is nonetheless binding upon the litigant until he gets it 
rectified by a proper suit instituted for that purpose; and that he cannot 


1 Indiaa Evideiuie Aul (I of 1872), sec. 02. proviso 1 j and sM Mount P* Byi v. 
HtMm Ally. (1923) 2 Rang. 113. 
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set up the failure of the inetroment as a defence. The author 
himself with other writers in submitting that this view of the law is 
not correct. The High Ckmrt of Boml^y in Dagdu v. Bhana {supra) 
has held that where the Court’s rules do not permit of a counter-claim for 
rectification, such Courts may, in conformity with the principles of justice, 
equity and g(^ conscience, give effect, e^s a plea, to those facts which 
would, in a suit brought for that purpose, entitle a plaintiff to rectification. 

Correction, — Parties may, by consent, correct or otherwise alter 
the policy even after it is underwritten. And so long as the policy when 
thus altered conforms to what is required by law in a policy of sea-insur- 
ance the instrument so corrected is for all purposes valid. Policies 
of marine insurance usually involve more than one underwriter. Con- 
sequently an altered policy binds no one who has not assented to the 
alteration. Thus it has long been the jwactice to obtain the signatures of 
all the parties to the policy. It is to be collected from the relative cases 
that where the assured has effected any material alteration in the policy, 
such alteration avoids it, except as to those underwriters who have 
either signed or initialled the memorandum subsequent to the altera- 
tion, though, naturally, it is Iwtter to secure their signatures or initials 
to the actual alteration itself.t 

4. Construction of the Contract, 

The jieculiar nature of marine insurance and of the documents in 
which such contracts of insurance are emb<xiied has given rise to certain 
special rules of construction ; and in what follows these will be briefly 
descril)ed. It must, however, be remembered that over and above these 
six-cial rules, there exist recognised canons of construction which apply 
to the interpretation of every class of contract which has been reduced 
to writing. In what follows the reader will be reminded of these canons. 
t)ne further topic, clo.sely related to those which have just been alluded 
to, concerns the law wliich a Court in India will, as it is thought, apply 
in cases where a contract of marine insurance may have been made in 
one jurisdiction, to f>e performed in another, and its vaUdity or inter- 
[iretation has to l)e adjudicated upon in yet a third. Our survey of the 
law of marine in.surance in British India would be incomplete without 
some discussion of the problems which may thus present themselves. 

Canons of Construction. — It has been settled law in England from 
the time of Ford v. Brech, [1K4H] 11 Q.B. S52, S66, that a written contract 
ought to receive that construction which its language will admit; that 
^vill best effectuate the intention of the parties ; and that greater regard 
is to l)e had to the clear intent of the parties than to any particular words 
which they may have tised in their efforts to express it.* Where the 
language used admits of two constructions, the one consistent with the 
apparent general tenour and the other inconsistent with it, the formw 
construction is to be preferred. In looking at the mere verbal signi- 
fication of a phrase or sentence, especially where such a sentence be 
ongrammatioaJly formed, the Court will b^ in mind the maxim rruda 


^ For examples of material and immaterial alterations the reader is referred to 
Amould, 11th Ed.. II 43 and 44. 

• The words of the judgment in this case thus embody three canons which may 
expressed in a slo ffla sentanoe: the construction must be reasonable, liberal and 
favourable. 
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gnmmatica non vitiot chartem.^ Tbe'inaxiinB by which the Court will 
be guided in construing written oonirsote are the same at law and in 
equity. In order to understand, and, by a proper oonstruotion, to give 
effect to the Intention of the parties, the contract must be read as a 
whole. 

Special Rules. — While it may be true that there is not in law, so 
far as matters of principle be concerned, any difference between methods 
of construction employed by the Courts to determine commercial contracts 
when the same have been reduced to WTiting and those which are used 
for the interpretation of any other class of instrument {SotUhwell v. 
Bowditch, fl866] 1 C'.P.D. 374, 376), the fact remains that the form in 
which policies of marine insurance are usually cast is such that a number 
of special rules of construction have of necessity been gradually evolved, 
so as to deal with circumstances more or less peculiM to this type of 
contract. It is to these rules that the attention of the reader is now 
directed. 

Vmge . — In so many important directions has the custom of 
merchants permeated not only the business of insurance, but the law 
relating to commerce generally, that in some sense a knowledge of 
mercantile usage is essential to the interpretation of all such contracts. 
Thus far marine insurance marches with all other forms of commercial 
activity out of which litigation may arise. In so far as mercantile usage 
may have become so crystallized as to have become part of the law 
merchant, that nsage is treated as implicit in every commercial contract. 
ICaturally marine insurance presents no exception in this regard. Nay 
more, one may say that person.s engaged in marine insurance are i»e- 
eminent among those who are constantly contributing to the development 
of the law merchant. True, there was at one time a tendency to sup- 
pose that there could be no such increase of commercial custom as would 
compel the Courts to accept any further accretion to the law merobant. 
That opinion, however, is no longer entertained. (Beehvajtaiand Explora- 
iton Co. V. London Trading Bank, [1898] 2 Q.B.D. 658; Eddat^ v. 
Schider dr Co., [1902] 2 K.B. 144.) 

One effect of such recognition of usage as qualifies it to be treated 
as part of the law merchant is that, for some considerable time at any 
rate, no evidence inconsistent with it can be admitted. (Ooodwin v. 
BobarU, [1875] 10 Ex. 337, 357.) If an usage be so notorious that the Courts 
will take judicial notice of it, it needs no evidence to establish the fact. 
In all other cases, the usage must be proved by admissible evidence. The 
party denying the usage relied on may lead evidence to establish that 
such an usage does not exist ; or to prove its illegality or unreasonable- 
ness; < or to support a substantive case to the effect that it formed no part 
of the agreement sued upon. 

Ma^e insnranoe from its very nature has led to usages which are 
peculiar to that trade ; using the word “trade” in the wide sense of signify- 
ing a particular kind of commercial activity or calling. Such usage, 
though confined and so “peculiar” to a particular trade, may be of a 
general nature throughout that trade. In some instances, too, on usage, 


1 Merc bod gnuiunar dofw not vitiate a written instrument. 

* For a marine insnranoe case in India in which a ao-oajlad usage relied 
to defeat the claimant was hold unreasonable, see Bantordat BhogUal v. Ktanting 
Mokonlal, []M8] 1 Bom. H.C.R. 299 ; end for another esse in wfaiob the att«^i 
to set up a siniiler usage as e defence failed, see Kanjx Dwarhoiat v. Saridai 
Purthottam, [1911] 36 B<nn. 484. See, also, Indian usag e s mantionad at p. 213, 
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thou^ confined to a particular locality, may be so constant that under' 
writere, in their dealings with their cUents, not only could not overlook 
such usage, but, as a matter of fact, will be seen to be dealing upon the 
footing t^t such local u^e largely afifects the nature of the risks. 

Section 1 of the Indian Contract Act expressly disclaims any inten- 
tion of affecting “any usage or custom of trade”. At one time this 
section was so construed as to make it read as if the usage or custom of 
trade must be one not inconsistent -with anything enacted by the statute, 
but this has been pointed out by the Judicial Committee to have proceeded 
upon a misreading of the section. (Irrawaddy Flotilla Co. v. Bhagwandas 
|18»1] 18 I.A. 121, 127.) 

The part played by such usage in contracts of marine insurance has 
l)een referred to in three celebrated dicta : two from the lips of Lord 
Mansfield and another recorded of a distinguished contemporary judge. 
"Usage” said the former “is always considered in policies of insurance, 
even where the words are plain” (Preston v. Greenwood, [1784] 4 
Dougl. 28), and again “the question is, whether the usage has not ex- 
plained the generality of the words. If it has, every man who contracts 
imder an usage does it as if the point of usage were inserted in the con- 
tract in terms.” In Lang v. Allen, [1784] 4 Dougl. 270, Buller, J., 
thus laid down the law : “in j>olicies of insurance . . . , a great latitude 
of construction as to usage has been admitted”; and again, “Usage 
not only explains but controls the policy ”. It is the latter dictum over 
which some controversy has arisen between a number of learned persons. 
l)uer,i writing a little more than half a century after Buller, J.’s pro- 
nouncement, thought him strictly accurate in his use of the word 
"control”. “In controlling, the usage does not contradict the words: 
It merely varies, bj' restraining or enlarging, their application.” 
.‘\mould, writing a decade later,* is plainly of the .same opinion. But a 
contemporary* of Judge Duer in the United States considered the 
word “control” to be unfortunate. So do the editors of the 11th Edition 
of Arnould. If, say they, interpretation or explanation Ls all that is 
meant by it, then, certainly, contradiction is in no sense implied. But 
they feel it to be* “difficult to see how usage, which ‘varies, by restrain- 
ing or enlarging ’, the application of words, does not pro tanto contradict 
them ". It seems to us, howe%-er, that what the doctrine t)f usage does, 
is to lead the right-minded party to a commercial document and a 
jiroperly instructed judge, not towards an interpretation of words appear- 
ing in the written instrument which such words could not bear — for that 
'vere to contradict the plain language of the contract — but towards a 
reading which they might and, having regard to the u.sage, must neces- 
sarily l)ear. In that sense, which appears to accord with Lord Mansfield’s 
view of the matter, the use of the word “control” both by Buller, J., 
and by Judge Duer would seem to be at once accurate and apt. 

The importance of rightly applying the dicta mentioned above lies 
in the fact that usage cannot be set up for the purpose of contradicting 
what is plsjn enough from the terms of the instrument upon which the 
parties rely. 

Thus more ^an a century ago (Blackett v. Royal Exchange Ass. Co., 

1 1832] 2 Or. & J. 244), Lord Lyndhurst refused to admit an aUeged usage 
of Lloyd’s not to pay for boats slung on the ship’s quarter. Much later 
the Court refused to admit a so-called special usage as to jettison. 


1 

I 


Carina InniranM, pp. S4S, 244. 
PhilUps, 4th Ed.. I lU. 


• Arnould, 2nd Ed., p. 70, 

* Arnould, p. 76 n. (A). 
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(DiekiHMn v. Jardine, [1868] 3 C.P. tsA.) And later again, in Attwood t. 
SeUar, [1880] 5 Q.B.D. 286 G^., the Court regarded as invalid and of no 
effect an alleged practice of average adjusters to charge certain general 
average expenses to particular average. On the other hand it very early 
became settled law that usages of a particular trade known to aU parties 
to a transaction will be regarded by the Courts as having been within their 
contemplation when they entered into a contract which would normally 
be affected, if not actuall.y governed, by such usage. See Salvador v. 
Hopkins, [1765] 3 Burr. 1707: Grtgonj v. Christie, [1784] 3 Dougl. 419; 
Farquharson v. Hunter, [1785] 1 Park 105. A more modern instance is 
Hart V, Standard Im. Co., [1889] 22 Q.B.D. 499, 501, C_A. This principle 
is recognised by the EngUsh Gmle of today wherein we find it stated i 
“where any right, duty, or liability would arise under a contract of marine 
insurance by implication of law, it may l)e negatived or varie<l by express 
agreement, or by usage, if the usage be such ns to bind both parties to 
the contract”. Thus in Matvicff v. Cro.ifirld, [1903] 8 Com. Cns. 120, 
a cu-stom of Lloyd's as to settlement was held not to be binding on one 
ignorant of it. 

It is not, of course, necessary that the ii.sage relied upon in a marine 
insurance case should be one confined to business of that character. 
For example, in British and Foreign Marine Insurance Co. v. Caunt, 
[1921] 2 A.C. 41, the House of Lord.s, affirming the Court of Appeal, 
hdd that the usage as to deck cargo meant the usage of sea carriers in 
stowing certain kinds of goods on deck.® .See also the usage as to deck 
cargo on canal boats in Apollinaris Co. v. Sord Deutsche r Insurance Co., 
[1964] 1 K.B. 252. 

Particular wonts and phrases . — To say that the Court, in construing 
particular words and phrases, will look first to the ordinary meaning, and 
then to the meaning which such words or phrases have* for those who 
employ them in connection with the special class of huainees to which 
they relate, is but to state a rule of general application in the law of 
contract. 

It is a question of fact in each case, to be proved by admissible 
evidence, whether they have the ordinary or the special meaning. It is 
again but a question of fact, to be similarly proved, whether in the parti- 
cular instance they were intended by the parties to be read in the ordi- 
nary or in the secondary sense. lio far we arc mentioning no rule which 
does not equally apply to every class of C'umnicrdal contract. 

We do, however, meet with something in the nature of a special rule 
of constmetion when we see the method which Lord Ellenhorough adopted 
in Parr v. Anderson, [1805] 6 East 202. For there he laid it down ss 
proper to enquire in what manner other parties to contracts containing 
the form of words which figured in the instrument before him, commonly 
acted upon them as shown by former instancee. This method had 
become settled practice in insnrance cases by 1845, and it led Duer 
to remark that such a mode of interjffeting a contract by a reference to 
the practice of other parlies in similar eases was almost “pecnliar to a 
policy of insurance” and was “hy no means easy to reconcile with the 
ordinary rules of evidence 


> Sec. 8». 

* For a detailed study of usage as affecting not only marine msuranoe but 
contracts of carriage by sea the reader is re f e r red to Arnould, llth Ed., ffBS-99 
and 71-72, and to Carver's Carriage tw Sea, f| 160-200. 

* Doer, Marine IiMarenee, New York ,1846-6, Vol. I, p. 187. 
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The methods of determining the full import of a secondary meaning, 
wh«s such a meanine is set up by one of the parties to the contract, 
involve evidence of ‘Visage” in that regard, and therefore depend upon 
the same principles, touching the admissibility of all such evidence, as 
have been noted above. The chain of cases illustrating the application 
of these principles to the interpretation of particular words or phrases 
is a long one. It must suffice for the purposes of the present chapter 
to give two modern instances where the courts have accepted the 
secondary meaning set up. In Mersey Mutual V nderurriting Association 
V. Poland, [191(1] 15 Com. Cas. 205, Hamilton, J., admitted evidence to 
the effect that the phrase “port risk” had a well -recognised meaning at 
Lloyd’s, whereby under a “port risk” policy the risk is at an end when 
the insured vessel leaves her anchorage. In Morih Shipping Co. v. Union 
Marine Insurrtnee Co., [1918] 24 Com. Cas. 8.3, the Court found, as of fact, 
that the words “laid up”, figuring in the phrase “laid up in port”, did 
not mean “stationary” or "tied up”, but that they had a customary 
meaning by virtue of which a veascl may be regarded as still “laid up”, 
even when she l)e loading or (bschargiug cargo, or undergoing rejuirs. 

Worth prinlttl and iiwih written . — In no class of contract are there 
more confusing methcKls of recording the various terms than in the 
present day types of marine in.surance policies. This state of things is 
referable in large mea.surc to an attempt to make worn-out phraseology — 
designed to meet conditions no longer obtauiing in the trade — serve a 
new purpose. Wlien, a little later in this chH))ter, the reader’s attention 
vill lie directed to the traditional form of a policy of marine insurance, 
and to the numerous intcrixilations which ha\'e l>een rendered necessary 
in order to compel (tuIiIkhI age and youth somehow’ to live together, 
the reason for yet further special rules of construction with regard to this 
class of document will lie appreciated. It is customary, the reader will 
find, at any rate in British iwlicies and in those which derive directly 
from the traditional form of those instruments, to find a printed contract 
W’ith uimumbercd clauses, and couched in somewhat antique phraseology, 
taking up the middle of the page, while down one or both of the margins 
a)ipe»ir a aeries of numbered clauses, usually printed in smaller type and 
drawn in the modern fashion. In adrlition he may find short statements 
(designed to create “exceptions”) impressed upon the face of the docu- 
ment by means of a rubber stamp, and appearing in just any space which 
may be" found able to contain them. Further stipulations may’ be added 
in manuscript. Not infrequently the terms of the more modem accre- 
tions to the original printed document are, on the face of them, irre- 
concilable with the terms of the original text, which are often found to 
have been left uncorrected. The need of some special rules of construc- 
tion to meet such circumstances is obvious. 

To that end we have the rule that written clauses — in which must be 
included certain stock forms of stipulation so common as to be frequently 
inserted by the use of a rubber stamp — have greater weight than the 
Jirinted and formal ports of the policy. To a like intent is the rule that 
all such written words are to be more strictly construed than are those 
which are found to be set up in type. In India, where commeroi^ 
documents frequently make use of more than one language, kindred 
difficulties of construction to those mentioned above somettmes arise. 
For example in Hajee. Eamail Hajee Stdiek <(; Anr. v. Shamji Pomjanx, 
ll«78] 2 Bom. 660, the poUcy covered 680 bags of rice shipped from 
CalcutU to Jeddidi. The instrument was in the traditional English form, 
printed, and in the English language. There were, however, two 
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additkmal olanaes, both in mBnuBoripfe,1bne of them being couched in the 
English imd the i^er in the Oujrati language. The first of these addi- 
tion clauses read “warranted of particular average unless stranded, 
sunk or burnt”. The clause in Qujrati was said to 1^ to the following 
effect: “insurance upon the goods to be without damage. The loss 
arimng &om damage is to be on the head of the oivner of the goods. ” The 
Court gave effect to the Gujrati provision by reading “damage" as equi- 
valent to “ particular average” and so construing the clause as to mean 
that the underwriters should not )je Uable for damage (in the sense of 
particular average) unless the vessel were sunk or burnt, when the under- 
writers would, of course, be liable for it under the clear terms of the 
first of the manuscript warranties. In thLs manner the Court succeeded 
in reconciling the words of Ixith the manuscript clauses. In brief, the 
Court is never to l)e led by the mere form of a policy to adopt an 
interpretation which the substance, read as a whole, does not support. 
A single instance of the application of the last-named rule must 
suffice. In Dudgeon v. Pembrook, (1877] 2 A.C. 284, the facts were 
that a Lloyd’s policy in common form had been manifestly filled up with 
the intention of recording the terms of a “time" policy. This had been 
done without cancelling a number of other printed clauses clearly 
applicable only to a “voj-age” policy. An attempt was made to insist 
upon the uncancelled clauses. Such a case had succeeded in the Ex- 
chequer Chamber, but failed on appeal to the House of Lords. “It has 
been suggested” said the Lord Chancellor on that occasion “that by 
reason of the policy having been drawn up on a printed form, the printed 
terms of which are appUcable to a voyage, and also to goods as well as 
to the ship, the policy is something less or something more than a time 
policy. But the practice of mercantile men of writing into their printed 
forms the terms by which they desire to descrit)e and limit the risk 
intended to be insured against, without striking out the words which may 
be applicable to a laiger or different contract, is too well known, and has 
been too constantly recognised in Courts of Law, to permit of any such 
oonduaion.” 

Nevertheless carelessness in the foregoing respect may well have 
the effect of confusing and dividing even a very strong court of justice 
called upon to decide how such a pohey should be read. A modern 
instance may perhaps give point to the foregoing observation. In 
Marten w. Veetey, [19^] A.C. 307, the material facts were that by a marine 
policy in the usual form the ship was insured for a voyage, the lerminu/i 
ad guem being doscrilied as her “final port". According to the usual 
prance the words “upon the goods and merchandises until the same 
be there discharged and safely landed” were loft in the policy. Two 
mmnbers of the House were of opinion that these words could not be 
disregarded, and that the effect of them was to keep the policy on the 
ship alive until the cargo should have been discharged. Lord Dunedin 
obaerved that this clause in terms referred only to the duration of the 
risk on goods, and regarded it as wholly wrong to apply the words of 
such a ckuse to a voyage pdicy on a ship. In brief, he considered that 
the policy shonld be construed as if this printed clause had been Maaed. 
The learaed Lord gave his reasons for so holding in these words: “I 
venture to say that no underwriter who has undmtaken a risk on ship 
alone by meuis of a voyage policy, ever dreams that his undertaking 
is to be read in the light of what the printed form saya about goods. 
After aU, the question is what was the oontraot made the partleB, 
and it is onr bnsineas to dedde that and not to fimn nues aa to how 
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oommerdal men ou^t to conduct their business. An/i in face of the 
univerul practice of underwriters to use the form in this way, it is, in 
my opinion, untrue to say that they have contracted that an insurance 
of ship alone shall be interpreted in the light of printed words which 
are appropriate only when the insurance is not effected on ship alone 
but on go^.” 

Inexplicable Ambiguity. — ^The last special rule of construction to 
which the reader’s attention must be drawn is that which is to be applied 
where stipulations are inserted for the protection of the underwriter, 
and the same prove to be couched in language so ambiguous as to be 
inexplicable even by a proper admission of extrinsic evidence. In such 
a case it is said that the construction will lean towards the side of the 
assured rather than that of the insurer. The usual authorities cited 
are Blackett v. Royal Exchange Assurance Co. (supra), and Birrel v. Dryer, 
[1884] 9 A.C. 3415. Such a rule was certainly applied by the Judicial 
Committee so late as 1913 in the case of a fire policy. (National Protector 
Fire Insurance Co. v. Nivert, [1913] 108 L.T. 390.) The ratio decidendi 
in the case of Etherington Lancashire and Yorkshire Accident Insurance 
Co., [1909] 1 K.B. 591, namely, that an ambiguous clause should be 
construed against an insurance company, because the policy is an instru- 
ment prepared in its office, is not alwaj's applicable in marine insurance, 
since in the case of an ordinary Lloyd’s policy it is the broker, as the 
assured’s own agent, who prejiares the instrument in its final form. 

What law to be applied. — Jurists are accustomed, when dis- 
cussing the particular national law which a given contract may attract, 
to apeak of (i) the lex loci ccmtracius, meaning the law of the country in 
which the contract is made, (ii) of the lex loci solutionis, meaning the law 
of the country in which the contract is to be performed, and (iii) of the 
lex loci fori, or lex fori,^ as meaning the law of the country whose Courts 
are eventually call^ upon to adjudicate upon the rights of the parties. 

, Contracts of marine insurance like many other mercantile contracts 
constantly involve more than one jurisdiction, and not infrequently do 
they expressly attract the law of more than one country. As, then, the 
duty of a Coiirt, when called upon to adjudicate l>etween the parties to a 
commercial contract, naturally entails the construction of that contract, 
it often happens that the scope of the enquiry includes the determina- 
tion of the question ; by what law did the parties intend to lie bound ' 
The history of commercial litigation is, inoi cover, replete with instances 
where the intention of the parties in the foregoing respect camiot be 
discovered from the terms of the iastrument, or even satisfactorily 
established by extrinsic evidence. Where this happens it has long been 
found necessary to lay down certain principles for the guidance of Courts 
so placed. No help in this regard is obtainable from the prolusions of the 
Indian Contract Act, which is silent upon this subject. In England the 
principles upon which the Courts will act in all such matters are now 
firmly established; and as the Courts in India have frequently adopt^ 
those principles * as a guide to the solution of similar problems of their 


‘ Literally “ the law of the forutn ”. Originally the wonl /orum connot^ an 
open and public meeting-place, often where a market was held. I^tor, m l^tm 
hutory, the }oT%un la Rome was used for the determination of suits or actions 
At Iaw 

^ » Cm V. Tke Oovemor, oj Bishop Colton's School. [1874] Ihinj. Rec. 86; Ab^l 

-<*** V. [ 1 # 08 ] 87 Mad. 131 = 31 I.A. 1 : Lachmt Nara%n v. Fateh 

Bahadur ,fl90i] 25 AU. 185. 



138 


iTisumnce in BrUi9h India 


own, a bHef account of what may be stjM the settled law in England 
will be (^ered to the reader. 

As it is the duty of the Court, in adjudicating upon contracts,, not 
only properly to construe the relative instruments, but to give effect to 
their terms, the Court does not scruple to apply a foreign law where the 
expressed intention of the parties is to be bound by that law. 

In the absence of any such direct expression the intention must be 
collected from the terms of the contract read as a whole in the light 
of such surrounding circumstances as may be established by admissible 
eWdenoe. 

Where the examination of the instrument and the extrinsic evidence, 
if any, leaves the matter in dotjbt, the courts in England presume that 
the law of the place where the contract is made is that which the parties 
intended as the f(K)ting upon wluch they dealt. (Lloyd v. Quibert, [1865] 
1 Q.B. 115; Re Afissouri Steaiiiship Co.. (ISSlt] 42 Ch.I). 321; Hamlin 
V. Talisker Distillery. [1894] A.C. 202: Siifirrior v. Dt Chjcht . [1902] A.C. 
446; PciM Copper Alines v. Rio Tinto Co., [1912] 10.5 L.T. 846.) So, 
where there was a contract for the carriage of goods in a Dutch ves-sel, 
hut the written contract had l)een signed in England and cast in the 
English language, it wa.s held to be governed by English law. (Chartered 
Afereanlile Bank of India v. Xethfrlamls India Steam Xarigalton Co., 
[1883] 12 Q.B.l). 521; see alst>, British South .Ifrira Co. v. De Beers 
Consolidated Alims, [1910] 2 (.'h. 502; [1912] A.t'. 52.) In all these cases 
the law governing the contract wa.s held to Ijc the lex loci contractus. 

The next presumption to be noticed arises when the contract is made 
in one country, to l>e perforinetl either wholly or partly in another, and 
the contracting parties have failed by their stipulations to Httra<-t the law 
of any specific nation. In such a case the law governing the contract 
is to be presumed to Ije the lex loci solutionis. (Benaim v. Drlnmo, [1924] 
A.C. 514, 520.) So a contra<4 iiia<le in London Ijetwoen two tirins of 
English domicile for the sale of Algerian merchandise, the same to be 
shipped by a French company at a port in Algeria, but on vessels char-, 
ter^ by the bu 3 ’ers in London and to be paid for in Ixmdon, was held 
an English contract. 

Another presumption is that contracts of affreightment are to be 
governed by the law of the ship’s flag. ,So in Lloyd v. Guiberl (supra) 
a British subject chartered a French ship at a [)ort in Danish West Indies 
for a voyage from a port in Haiti to the French port of Havre or the 
English ports of Liver])ool or London. The ship flew the French flag. 
While on a voyage lietween Haiti and Liverjxx>l she put in to a Portuguese 
port where the Master borrowed money upon a bottomry Iwnd. The 
■Court held that the liability of the French shipowners to indemnify 
the British charterer for money paid by the latter to the Portugueae 
IxHid-holder was to l>e determined by French law. 

In Royal Exchange Assurance. Corporation v. Sjoforsatrings AkHebo- 
laget Vega, [1902] 2 K.B. 384, the contract provided that the parties were 
to be bound by the decision of the courts of a piarticular country. This 
was held to raise a strong presumption that the parties intended their 
contract to be governed by the law of that country. A similar presumption 
was held to arise where the parties undertook to submit to arbitration 
in a specified country. (Norske Atlas Ins. Co. v. London Qei^md Ins, Co., 
[1927] 43 T.L.R. 541.) Thus, where defendants, a firm of Scottish mer- 
chants in bufnness in India, sold certain goods in Java to merchants in 
Chins to be shipped from Java to Bombay under eontraeto con taining 
an arbifirstion clause to the effect that such arbitration was to be by 
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London brokers in the usual manner, and that the submission might be 
made a rule of the High Court of Justice, the Court held that the contract 
bOTe the implication that it was to be governed by English law. {N. V. 
Kwik Hoo Tong Handd Maatschappij v. James Finlay Co 119271 
A.C. 604.) •' L J 

The lex fori will be the proper law to govern the contract so far as 
the following matters be concerned ; — 

(i) Everything in the nature of adjectival law forms part of the 
lex fori. Ro, for example, although a contract be foreign in origin it 
may, under the rules already mentionerl, 1 k‘ enforceable in British India; 
and where a suit is institutwl to that end, the provisions of the Civii 
Procedure Code and of any other rules of procedure having the force 
of law (e.g., the provisions of the Letters Patent of a High Court, touching 
such questions as jurisdiction and methods of trial and appeal, as also 
any procedural rides and onlers published by such High Courts under 
the powers conferred ujam them, whether by tlieir I.etter8 Patent or 
otherwise) would apply to the conduct of the case, without any regard 
to coiTesfKinding provi.sions of the foreign law . For the rule is that in 
everything incidental to the remedy sought foi- a breach of contract, 
the lex lori fori in which that ^•eme<ly is pravcrl must prevail. {Huber 
V, Skiner, |ls;j.')| 2 Scott :KI4; Hejlhirhihl v.'f'urrk, [1H41] 1 Q.B. 43, 
4!); The ColoraJo. |1!(231 P. lt>2.) 

(ii) Any cpiestion of limitation i,s to lx“ decided by the lejc fori unless 
the eontra<-t should lie wholly void according to the law governing the 
contractual relations of the [wrties. (//«/«;• v. Slthier {supra); and 
,'<lavonshi v. Ixi Pelleterie, [1927) 137 L.T. tU.'),) 

(iii) Claims to set-off or to counter-claim, Ijcing in their nature 
adjectival law, are to be admitted or not in accordance with what is allow- 
able under the kx fori. 

(iv) Again, where what is sought to lie enforced amounts to an 
equitable right alleged to arise out of the contract sued upon, that right 
is to lie measured by principles recognised under the lex fori. {Ameriexm 
Aureiy Co. of Mew York- v. W'rightson, [1910] 16 Com. Cas. 37.) 

(v) Lastly, it is to lie noted that revenue laws are regarded as part 
of the lex fori, f’lxm this d(H-trino was founded the reluctance of the 
Courts in England to pay any attention to foreign revenue laws, where, 
in actions brought in England, such laws were cited for the purpose of 
supporting a submission that the contract sued upon was illegal. In 
Plawhe V. Fletcher, [1779] 1 Dougl. 251, Lord Mansfield decided against 
such a submission in a case where the adventure covered by the policy 
of insurance admittedly involverl a fraud on the revenue of a foreign 
State. The case was particularly bad in that regard, since papers had 
lieen fabricated in aid of the fraud. The ratio of Ixird Mansfield’s decision 
in this, and in Ijtver v. Fletcher, [1780] 1 Park, Ins. 507, was (to use his 
own words) that the law of England paid “no attention to the revenue 
laws of another State”. Ixird Mansfield had, indeed, earlier stated the 
rule in even wider language and in terms suggesting that the law of 
England was not alone in it.s disregard of such revenue laws. For in 
Holman v. Johnson, [177.5] 1 Cowp. 341, he had been heard to say “no 
country ever takes notice of the revenue laivs of another . Thus the 
English Courts expected no other stendpoint from a foreign subject. 

The subject of a foreign country is not bound to pay allegiance or 
respect to the revenue laws of this. ” (Ro per Lord Abinger C.B. mPeUceat 
V. AngeU, [ 1836 ] 2 C.M. & R. 31 1 , 313 .) A modern judge, him^ a com- 
mercial lawyer of the highest eminence, has however expressed the opmion 
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thftt “Ote early autiioritaes on thia point i^uire reocmsideration, in view of 
tile obligationB of international comity aa^now understood" {per Sonitton, 
LJ., in Ralli Brw. v. Campania Naviera Sota y Aznar, [1920] 2 K.B. 
287, 300). How far any such reconsideration is to go has not yet been 
decided by any Court in England. The rule, thus stated by Lord 
Mansfield, has not in practice been departed from by the Courts in 
England, though the case of Foster v. Driscoll, [1929] 1 K.B. 470, has, 
at any rate in one instance, been cited as an indication that Lord 
Mansfield’s rule was no longer to be followed.^ In that case a partnership 
was held to be illegal on the ground that its object was to run spirits 
into the United States of .America. But the law of the United States 
thus to be infringed consisted of an amendment of the Constitution 
known as the “ Prohibition ’’ amendment. Neither this nor the incidental 
Federal legislation, whose object was to prevent altogether the importa- 
tion of wines and spirits, was in any sense revenue law. The case there- 
fore is in reality not in point. 

The Stamp Acts are included in the category of revenue law. Thus a 
contract if su^ upon in England (and which should have been stamped 
according to a foreign law by which the making of the contract was 
govmmed) u'ill not become unenforceable in an English Court by reason 
of the absence of the foreign stamps. On the other hand, if it is a 
contract — and a contract of marine insurance is of that kind — which, 
according to English law, would have to be stamped to the extent 
required by the relevant statute, the law of the English forum would 
prevent the contract being enforced unless the in-strument were properly 
stamped. So where a risk under a Lloyd’s policy was reinsured with a 
SweeUsh Company it was held that the policy of reinsuranoe must 
conform to the English stamp laws if it is to enforced in England. 
{Royal Exchange v. Vega, [1901] 2 K.B. 567, affirmed on appeal, [1902] 
2 K.B. 384.) It is submitted that the Courts in India would ^opt a like 
attitude in both the cases put. 

Conflict of Laws. — ^The reader will rememlier that contracts of 
affireightment are in general {*.c., unless the intention of the parties is 
plainly otherwise) governed by the law of the flag.* What then, it may 
be asked, is the position of a contract of marine insurance covering 
goods on board a foreign ship ? The answer is that the law of the flag 
does not, unless expressly attracted under the rules already explained, 
affect the contract of insurance at all. Thus an English underwriter 
who has insured goods shipped by an English merchant on a foreign 
vessel is said not to be affect^ by the law- of the flag ( Wavertree Sailing 
Ship Co. V. Love, [1897] A C. 373 P.C.).* So in Greer v. Pool, [1880] 5 
Q.B.D. 272, a case involving an English policy of marine iiisuranoe oon- 
taining a foreign adjustment clause. Lush, L.J., expressed the view that an 
insurer bound by an English policy maj’, if he chooses, stipulate in the 
policy that it “shall be construed in whole or in part according to the 
law of any foreign State, as if it had been made in and by a subject of 
that foreign State, and the policy in question”, he went on, “does so 
stipulate as regards general average; but, except when it is so stipulated, 
the policy must be construed aerarding to our law and without regard 
to the nationality of the vessel ". 


* OiUty on Coatfaets. IDtli Ed., p. 114. 

* See pp. W, m. ante. 

* See Dnsey's OooSiet of Laws, 4th Ed., pp. 68*. 686. 




Marine Insurance 


141 


5 . Subject of the Contract. 

Collo<)uially» vre are entitl6d to spoak — and commercial men com- 
monly do 80 — of particular items of property, such as the ship itself or 
the goods put on board of her, as being the “subject” of insurance. But 
if we are to use the strict language required of lawyers we must remember 
that it is not the property itself, but the risk of damage to or loss of 
that property which is covered by a contract of insurance. When the 
ship itself, the risk to which we desire to insure against, is put upon the 
water, or when the goods whose loss will mean so much to the trader are 
stowed away in her holds, there is, what the old lxx)ks call, an ‘ ‘ adventure ”, 
one which from ite nature may properly be described as a “marine” 
adventure. Likewise, the risks themselves which begin the moment 
the vessel is launched or the goods put upon a barge or lighter to go 
out to her, have been styled “maritime risks”; while the kind of event 
which may occasion the loss or the damage to the property so adven- 
tured are thought of as “maritime perils”. In the English Code what 
maj' properly be made the subject of a c’ontract of marine insurance is 
expressed with reference to these notions of marine adventure and of 
maritime perils, as the same have been defined by authoritative decisions 
in the past. It is thought that the Courts in India will accept what is 
thus expressed in the relative section of that Code for the very good 
reason that it <loes not go teyond the chain of cases which were already 
in existence when the Marine Insurance Act of 1906 was placed upon 
the Statute Book.* For these reasons it is proposed to set out below 
the terms of section 3 of that Act together with a reference to the respec- 
tive authorities for the propositions stated : — 

“3 — (1) Subject to the provisions of this act every lawful marine 
adventure may be the subject of a contract of marine insurance (Wilson 
V. Jonfs, [1867] 2 Ex. 139). 

(2) In particular there is a marine adventure where — 

(o) any ship, goods or other moveables are exposed to maritime 
fierils. Such property is in this Act referred to as 
‘ insurable property’ ; 

(b) the earning or acquisition of any freight, passage money, 
commission, pr^t, or other pecuniary benefit, or the 
security for any advances, loan, or disbursements, is 
endangered by the exposure of insurable property to 
maritime perils” (Rankin v. Potter, [1873] 6 H.L. 83; 
Price V. Maritime Ins. Co., [1905] 5 Com. Cas. 332 and 
[1901] 2 K.B. 412 C.A.; Moran Gallmmy, etc. v. Uzielli, 
[1905] 2 K.B. 553); 

" (c) any liability to a third p^y may be incurred by the owner 
of, or other person interest^ in or responsible for, 
insurable property, by reason of maritime perils. 
(Boehm V. Bell, [1799] 8 T.R. 154; Tafham v. Burr, [1898] 
A.C. 382— a case of liability for running down another 
vessel; Cunard <£• Co. v. Marten, [1902] 2 K.B. 624.) 

* The following more recent caeee exemplify, but do not extend, the principles 
stated. In WyUii v. Rovak, [1907J 12 Com. Cas. 317. the subject of insurance were 
the **profiU on onrao**. It wa« a “commiBBion** which was at riak in Mentz Dtcker 
Co. V. MariHfM Ins. Co., [1909] 16 Com. Cas. 17; and in New Zealand Shipping 
f-'o. v. Duke, r 1»14] 2 K.B. 682, the facte showed that it had been necessary to tran- 
paasenser* after an accident. Thus, the various unforeseen dieburs^nts, 
occasioned on that aooount, including passage money, were made the subject ot 

insurance. 
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“Maiitime petite” means “the peel^ eonsequent on, or incidentat 
to, lite navigation of the sea, that is to 'say, perils of the seas, fire, war 
perils, pirates, rovers, thieves, captures, seizures, restraints and detain- 
ments of princes and peoples, jettisons, barratry, and any other perils, 
either of the like kind or which may be dmignated by the policy”. 
(Thames <fc Mersey Insurance Co. v. Hamilton Fraser d; Co., [1886-7] 
17 Q.B.D. 195; 12 A.C. 484.) This was the case of the celebrated 
Inchmaree; the decision of the House of Lords leading to the framing of 
a special clause for use in policies of marine insurance, which has since 
bera known as “the Inchmaree clause’ .* 

Lawful Marine Adventure. — It may l>e broadly stated that every 
marine adventure would be lawful which is not either contrary to the 
positive law of the jurisdiction governing the contract, or which is not 
manifestly incompatible with public morals in a wide sense of the term. 
Thus in India are attracted the provisions of sections 23 and 30 of the 
Indian Contract Act.* Xaturally, «here the policy siicvl on in India 
either expressly, or by necessary implication in accordance with the 
foregoing rules, attracts a foreign law of contract, the courts in India 
would, it is conceived, refuse to enforce if, if it be established that such a 
contract would be unlawful by the foreign law thus attracted, even if 
the agreement would not be unlawful in India. 

The Court requires the plainest language to show that the l>asw of 
the contract would be illegal either under its own local law or under the 
fnreign law as the case may be : the rule being that if a contract be sus- 
ceptible of two constructions, one of which would validate it and the 
other would have the opposite effect, the former construction is to be 
preferred. There have bwn occasions when an insurer has argued that 
consistently with the word-s of the policy the adventure might have been 
a lawful one, and that he had no means of knowing that it was not. 
When this argument was raised in a case where it had boon established 
that the intention, at any rate, was to embark ufH)n an illegal adventure. 
Lord Ellenborough faced the underwriter with the following dilemma 
“The policies,” said he, “being large enough to cover an illegal adven- 
ture, and an illegal adventure lieing in fact intended to be covered by 
them, if the underwriter really meant to protect the adventure, his 
subscription was illegal, and consequently his present demand, being 
grounded on an illegal consideration, cannot be sustained. If he did 
not mean to protect that adventure, but supposwl that some other and 
lawful adventure w'as intended by the assured, then, admitting the 
subscription to have been an innocent act on his part, there will be no 
consideration at all to support his present demand." (Jenkins v. Power, 
[1817] 8 M. A S. 282, 289, where the underwriter was suing the broker 
for unpaid premiums on a policy in its language wdde enough to com- 
prehend an illegal adventure which in fact was intended by the assured.) 

A considerable volume of case-law, not all of it consistent in texture, 
surrounds the topic of an unlawful adventure or an unlawful part of a 
ship’s voyage, and as to the effect of such an adventure on the liability 
of parties to policies of marine insurance. The editors of the 11th 
edition of Amould sum up the position in propositional form thus * ; — 


* As to which, sm pp. 181, ISt, poet. 
V See Chapter 11, pp. 28 and 27. osic. 


* Pages 988, 9H. 
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1 . Any illegality in the prior stages or at the outset of an integral 
voya^ vitiates a policy, though effected only to protect some later stage 
of it in which there is no illegality. 

2. An illegality in any part of an entire risk, or voyage insured,, 
vitiates the insurance as to the whole of it. 

3. The illegality of a wholly distinct and separate voyage can have 
no effect on the voyage described in the policy. 

4. Where the policy is thus avoided in consequence of the illegality 
of the risk, the underwriter is entirely discliarged from all liability, and 
this although he himself was aware of the illegal nature of the adven- 
ture. 

The fourth of the above propositions needs, perhaj)8, some comment. 
It represents the considered opinion of one of the most eminent of 18th 
century jurists i and seems to have l)een accepted without question by 
Lord Mansfield.* The point arose in a recent Calcutta case (Commercial 
Union Assurance Co. v. Binjraj Johurmull A- Ors., [1935] 52 C.L.J. 60; 
[1931] 1 Comp. Cas. 125), but was not thrashed out, inasmuch as counsel for 
the underwriters did not press the defence. The Court , however, definitely 
had its attention drawn to the jx)SHibihty of the contract between the 
merchant and the jwst office Ijoing one disallowed by post office regula- 
tions. Inasmuch, however, as the underwriters were admittedly aware 
of those regulations and of the despatch of the parcel being in breach of 
them, the defcnco (not pleaded in the Court of first instance) was some- 
what frowned upon by the Bench. 

Assuming, however, that it were established by examining the 
relative st^itute and the rule-making powers of the postal authorities that 
the transit in suit was one forbidden by something having the force of law, 
could the Court shut its eyes to the illegality of the venture t It is sub- 
mitted it could not,* And if the venture be illegal, the validity of the 
contract of insurance falls with it. In England, moreover, as it is by 
statute provided that only a "lawful” marine adventure can be made 
the subject-matter of insurance, such an illegality carmot be waived. 
So, too, no estoppel could be raised so as to defeat the intention of the 
legislature. It is submitted that the same considerations would apply 
in India where a policy purjxirlecl to cover a contract illegal under section 
23 of the Contract Act. The topic of a contract alleged to be illegal under 
section 30 of the Contract Act. involving a principle of some importance 
in the branch of the law to which this chapter is devoted, arose in 1991 
in the High Court of Madras. (Vappakandu Marakayar v. Annamali 
Chetti, [1901] 25 Mad, 561 .) There the plaintiff lent money on the security 
of the defendant's ship. The terms of the loan were that the money would 
be repaid on the 20th of March, 1897, with interest at 18 per cent if the 
ship returned safely on completion of the voyage. Otherwise, there 
could be no recovery of either principal or interest. The vessel was 
already on her way when this document was executed; and had, in fact, 
I>een already lost at sea. The lender strove, on tlie ground that the ship 
was not in existence at the time of the document, to recover the money 
which he had lent and which the document acknowledged. Davis, J., 
held that it was a mere wagering contract, and the plaintiff could not 
recover. It is submitted that this case was wrongly decided; that it is 
impossible to reoonoUe the ratio of this decision with the Bombay decision 


• Bymkenhoek. 1 Quest, juris, public, lib., i.o. 21. 

• Holman v. Johnson, [1776] 1 Cowp. 341. 

• Oedgs V. Royal Ea^umye Ass. Corp., [1900] 2 Q.B. 214. 
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in the earlier case of Jivanji NoorUtoi, etc j [1880] 4 Bom. 300 (discusaed at 
p. 109, oale, or with the long-teoognized custom of merchants whereby 
money can be obtained on wese very conditions upon what is styled 
a bottomry bond.^ It is submitted that although the transaction, like 
all other such transactions, is governed by so strong an element of chance 
as to render the risk a notable one, it is not for that reason a mere 
wager.® 

Insurable Property.— In the section of the English Code which' 
we have just examined (tide sub-sec. (2), clau.se (a) of the same) certain 
terms are used in a somewhat restricted sense. It may be well here to 
explain them ; for the English Code has striven to use these words in the 
sense they bear in a marine policy. Thus “ship” includes “the hull, 
materials and outfit, stores and provisions fur the officers and crew, and 
in the case of ves.sel8 engage<i in special trade, the ordinary fittings 
requisite for that trade, and also in the case of steamships the machinery, 
boilers and coals and engine stores, if owned by the assured In practice, 

however, hull and machinery are often distinguished for the purpose of 
separate insurance. 

The term "goods” means goods "in the nature of merchandise and 
does not include personal eiFect.s or provisions and stores for use on 
board Thus personal effects * must be separately in-sured. So, too, 
must be not only “live stock”, properly so-called, but any living animal, 
if the risk to it is to be covered by insurance at all. 

"Moveables”, as used in the English Code, mean “any moveable 
tangible property other than the ship, and include money, valuable 
securities and other documents Thus live cattle and postal packets 
are moveables within the meaning of the English statute. (Baring Bros. 
V. Marine Ins. Co., [1893] W-K. 164; The Pomeranian, [1895] P. 349; 
Sleigh v. Tyser, [1900] 2 Q.B. 333.) The reader will note, therefore, tlmt 
the word "moveables” as so used has a more limited application than 
the words “moveable property” within the meaning of the Indian 
Transfer of Pro{»rty Act (IV of 1882). 

“Freight” is a word which in common parlance has more than 
one meaning in commercial circles; and so is used with more tlian one 
signification in commercial law. It is not uncommon to find the wmd 
asKl of the object of a transportation charge as well as of the charge 
iteelf. So, in the United States of America a train is said to be “ carrying 
freight”, and what is in England a “goods train" is there known as a 
“frmgfat train ”. So, vessels exclusivrjy buUt for the carriage of cargo 
an often called “freighters”. In the law of marine insurance the wotd 
is restricted to payment of money for particular hireage or particular 
services. • In section 90 of the English Code we find a £^y exhaustive 
interpretation of the word as used in the act “ unless the context or subject- 
matter otherwise requires ”. The relative passage is in these words:— 

“Freight” includes “the profit derivable by a shipowner from the 
empbyment of the ship to oarry his own goods or moveables as well as 
frni^t payable by a third party, but does not include passage money.” 

Some further comment is nooessary as to the use and ^eot of this 
word in contracts of marine insurance. First of all freight may be paid 


1 8ee pp. lOS el *ef., oale. 

* 8w, as to wagwins oontrsots gsoerally. Chapter II, p. 27. OfUe. 

* Sobsdale 1. r^ laL * Ibid., mie 17. 

* As to Master’s eflhete, see Duff v. Maekemit, [ 1 887] S C.B.N.8. 14. 

* Marine Insurance Act, 1804, eec. 40. 




M^rin4 Inmranee 


145 


in advanoe. Where this is done there is a oonfliot of law as to its effect. 
By the law of moet foreign oountries “advance freight ” is repayable 
in case of loss. (Byrne v. SchiUer, [1871] 6 Ex. 20; and in Exchequer 
Chamber 319, 326), and where the foreign law is thus attracted, he who 
has so prepaid the freight will have no insurable interest in it. Where, 
however, such prepaid freight is not repa 3 rable under the law governing 
the contract, the person advancing the freight has an insurable interest. 
(Smith V. Pyman, [1891] 1 Q.B. 742, 744, and see section 12 of the English 
Code; see also AUitxm v. Briatd Insurance Co., [1876] 1 A.C. 208, 238, 
where the cases are reviewed.) As by the law of England advance freight 
is not repayable in case of loss, except where the contract otherwise 
provides, the person advancing the freight has in that country an insurable 
interest, while the shiiwwner has not. It is submitted that in India the 
Courts will give effect to the custom obtaining generally or locally as to 
■' advance freight ”. 

In Ihifonreet v. Bishap, [1.SS6] 18 Q.B.D. 373, it was decided that 
though advance freight under the law of England may not be repayable 
ill case of loas, yet inasmuch as the shipowner may be liable in damages 
to the cargo-owner if the loss arises by reason of his negligence or default, 
the amount advanced towards the freight mu.st be taken into account 
in estimating the damages for which the shipowner may be made 
answerable. 

Money advanced to a shipowner by a charterer, or by one who is 
shipping goods on his vessel, may fall into one of three categories: (a) 
it may bo advance freight properly so-called, and not repayable in case 
of loss; (b) it may bo such an advance freight as is specially repayable 
ill the like case; (c) it may be no more than money lent which, therefore, 
would be reitayable in any event. It is obvious that money falling 
within the last-named category is not ‘ at risk”, in a maritime sense, and 
cannot therefore Iw subject-matter of marine insurance. (The Sahcia, 
[1862] Lush. 578, 582.) 

The student of marine insurance or indeed of shipping law generally, 
will meet, in addition to the uses of the words mentioned above, the 
following expressions in which the word “freight” appears, all relating 
to charges payable in respect of the vessel or her cargo. “Chartered 
Ireight”, ’‘Bill of Tiding freight”, “Contingency freight”, “Back 
freight”, “Pro rata freight”, “Lump sum or lump feight” and “Dead 
freight”. These terms will now be briefly explained. 

The first two are thus described in Scottish Shire Line v. London and 
Provincial Marine and General Irmiranee Co., Ltd., [1912] 3 K.B. 51, 66. 
"Chartered ireight is the romimeration paid to a shipowner who hires a 
ship, or part of it, generally with an added contract that the shipowner’s 
captain shall sign bills of lading for the charterer. On the other hand, 
‘ bill of lading freight ’ is pritna fade the shipowner’s contracted remu- 
neration for the carriage of goods in his own ship by his own servants. No 
doubt the word ‘ freight ’ extends to other engagements which are binding 
although they do not tedte the form of either a charter or a bill of lading, 
such as berth notes.” 

An owner of goods often has to pay full freight for their carnage, 
although they arrive damaged. Their safe arrival at their destination 
will, in many oases, have the effect of enhancing their value. The insured 
intOTBst in suoh an enhanoemont of value is, in reohty, i^n to an 
insnronoe on iwofits. Yet such a policy of insu^oe is frequently, 
though tnidea<wigly, styled one on “contingency fi:eight , 
in 
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“Back freight*' nCus to the 8hi{idinxer’a lemnnentioD for oanTiiig 
goods beyood their <»ig^Del destinafi^, in oases where the consignee 
has foiled to take delivery or to give instructions as to disposal 

"Pro rata freigfat’’ r^nrs to n^ht which may become payable propor- 
tionately to the part of the voyage accomplished, or to the part of the 
cargo d^vered. 

“Lump sum freight” or “lump freight” refers to the fixed sum 
which a charterer often agrees to pay for an entire voyage or a series 
of voyages covered by the charterparty, irrespective of the amount of 
goods carried. 

“Dead freight” is not really freight at all, but represents the compen- 
sation payable in a case where the charterer has failed to ship a full cargo. 
{Kith V. Taylor, [1912] A.C. 602, 613.) 

6. The form and substance of the Policy. 

The reader will already have had a certain amount of introduction 
to the nature of the instrument which commonly embodies a contract 
of marine instuance and which is termed “the Policy ”.t The traditional 
form of a marine policy, evolved in England almost wholly by the 
instaiunentality of underwriters who were memliers of Lloyd’s, has 
been mcM« or less adversely criticized by every student of marine in- 
surance. It has survived, for all that. Moreover, its main features 
both as to form and language are to be found, with some admixture of 
more modern phraseology, in practically every marine policy framed 
in the English language the world over. Its terms have been analysed 
in evfuy leading text-book upon the subject of marine insurance; and to 
these analyses and criticisms the reader is referred for a more detailed 
study of a Lloyd’s policy as used today than can be afforded in this present 
chapter. 

For the practical purposes we have in mind (especially in view of 
the needs of Indian students of this subject) we propose to examine a local 
fr»m of policy in use in India today and issued by an old established in- 
surance company of Indian origin, and, later, a form of policy specially 
designed for covering the transit of merchandise on inland waterways. 
’The terms of these policies will be examined clause by clause. By this 
method will be revealed the truth of the statement that a modern 
policy of marine insurance embodies not merely one contract but several, 
and that, consequently, to call it a “bundle of contracts” is to give 
no bad description of it. 

A SPECIMEN POLICY OF INSURANCE, WITH A 
COMMENTARY. 


WHEREAS it hath been propoatd to the TRITON INSURANCE COM- 
PANY, LIMITED, by X Y Z as well in his own name as for and in 
the name and names of off and every other person or persons to whom the 
subject-matter of this Policy dots may or shall appertain »» perrt or wall 
to make with the said Company t^ insurawx hereinafter mentioned 
and described 

The above sentmoe is in form what lawyers call a “ recital V 
be compared with the tnulitional form of a Lloyd's poUcy it will he 


> Bee pp. K, 78-8(t mUe. 
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seen to depart in some measnie &om that form. The matters of sub- 
stanoe, however, are preserved, and the puipose is the same, namely: to 
accept a proposal, whether the same be made by the assured or by someone 
on his b^alf, and furthermore to extend protection to all who possess 
an insurable interest at the time when the insurance is effected or who 
may acquire such an interest during the currency of the risk. If, however, 
the person, who is indicated by the letters “X Y Z” in the recital above 
exhibited, did not in fact intend to insure on behalf of some particular 
person, the mere fact that that person may otherwise come within the very 
general description which the recital sets forth, will not of itself suffice 
to obtain for such a person the benefit of the policy. {Boston Fruit Co. v. 
British <t* Marine Insurance Co., [1906] A.C. 336.) If, however, the 
intention of the person effecting the insurance be to include the individual 
who had or might have the requisite insurable interest, the benefit of the 
policy will not be denied him, even if he did not authorise the insurance 
to be eJfected for him. Indpe<l such an one may adopt and claim the 
benefit of the insurance even after the loss. This principle is accepted by 
the English Code and expressly provided for in section 86 thereof. 


}iOW THIS POLICY WITNESSETH that in consideration of the said 
person or persons effecting this Policy promising to pay to the said 
Company the sum of as a premium at and after the rate 

of per cent for such Insurance the said Company takes upon 

itself the Inirden of such Insurance to the amount of 
and promises and agrees with the Insured, their Executors, Adminis- 
tralors and Assigtis in all respects truly to perform and fulfil the contract 
contained in this policy. 

Here we have a de|Mirture from the Lloyd’s form; for the latter, 
towards its close, embodies an acknowledgment of the receipt of the 
premium which is expressly referred to as “the consideration due , . . 

for this assurance by the assured”. In the specimen policy examined 
the consideration is expressed to be the promise to pay the premium. 

Where the insuranoe is effected by the broker (as is usual in 
England) it is to the broker that the underwriter looks for payment of the 
premium. The broker’s claim to lie paid the equivalent sum so disbursed 
by him plus his commission from the assured, depends upon the ordinary 
contractual relationship of principal and agent. That the policy is one 
issued by a oomjMny cannot alter the custom that it is to the broker and 
not the assured that the insurer looks for the premium. (Universo 
Insurance Co. of Milan v. Merchant's Marine Insurance Co., [1897] 
i Q.B. 93.) (For the position of the broker in India, see p. 213, post.) 

.\nd it is hereby agreed and declared that the said insurahee shall be and 
is an Insurance at and from upon any kinds 

of Goods and Merchandise <*nd Freight of and in the Ship or Vessel 
called the whereof 

is at present Master or whoever shall go for Master in the 
said Ship or Vessel. Including risk of Craft and Boats to and from 
the Ship or Vessel. Each Craft or Lighter to be deemed a separate 
insurance. 

In the above specimen clause there are three blank spaces; one 
which, when filled up. will identify the place of departure, the next the 
vessel, and the thiid its Master. It is necessary to read such a clause 
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whmi fiUfld up tile provisionB 01*4110 sncoeeding clause before it 
oaa be said irbetiiw the policy is to llie oosstroed as a Time policy, a 
Voyage pcdioy, w both. If some of the material particulars tonohiug 
the exact amount of goods to be covered be not identified at the time 
of the execution of the policy, it will be deemed a Floating policy, and the 
risk under it will not attach until such time as subsequent declarations 
are made on the part of the assured by which the venture in all its details 
can be sufficiently identified. 

In a Lloyd’s pohoy, and sometimes in other policies framed in more 
or less imitation of a Lloyd's policy, the intention that the policy (whether 
a floating policy or otherwise) shall cover ship as well as goods is expressed 
by placing the capital letters 8.G. in a conspicuous place on the instru- 
ment. 

The specimen which the reader is now examining in terms sufficiently 
indicates that the policy is designed to cover freight and/or merchandise, 
and that, moreover, in a named vessel. 

Where the policy is upon a ship, and is expressed “at and from” 
a named place, and the ship happens to be, on the date and time when 
the policy is effected, at the place named therein and in good mjety there, 
the risk attaches immediately. (Paimer v. Marshall, fl831J 8 Bing. 79.) 
If it be otherwise, the risk begins from the moment she arrives in good 
safety at the place named. If, however, the ship l>e insured simply 
“from” a place named, the risk attaches from the moment she oom- 
menoea her voyage. 

"Good safety" is a phrase havuig a s()ecial moaning m marine 
insurance. It can only be used of a ship which (») is in the possession of 
the assured, (6) is not in capture or arrest, and (r) which, in a nautical 
sense, is safely anchored, moored, or properly secured (i.e., “tied up”) 
alongside a pier, wharf or jetty. At her port of destination a ship is 
not deemed to be in good safety unless her position is such as permits her 
an opportunity of discharging her cargo at the place she intends for that 
purpose. A ship placed in (Quarantine is not deemed to lie in good safety. 
(Samuel v. Royal Exchange Ass. Co., [1828] 8 B. 4 C. 119.) At the date 
of the last-named authority it had already been decided that if she 
be BO berthed that she only needs to await her turn for discharging cargo 
without altering her position, she is to he deemed in good safety. 
(Angerstein v. Bell, [1795] 1 Park's Mar. Ins., Hth Ed., p. 54.) 

In the specimen imd^ consideration, the expression “at and from” 
will not have any particular effect in the case of goods, having regard 
to the terms of the next succeeding clautsst, save to the extent that the 
words when followed by a place-name will identify the port at vhieK the 
risk will commence. For the words attracting date and time the reader 
must therefore look to succeeding clauses. 

It has been settled law sinoe Hurry v. Royal Exchange, etc., [1801] 
2 B. 4 P. 430, and is now recognised by the English Code,' that where 
goods or other moveables are insured (rom the loading thereof the risk 
does not attach until they are actually on board; and the underwriter 
therefore is not liaUe for them while in transit l>etween shore and ship-^ 
Conversely and with regard to the end of the voyage, where the words 
of the poUcy on mm’clumdise do not expressly provide for a transit from 


' By 8c4iedu]e 1 . niie 4. 

* XJnka* of oouiss port custom interveocs. If by tho custom goods ore rMW 
Uriy landed by mesas of lighten the risk oontimMi until goods bs ssMy laodad 
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ship to riioret the nnderwriten are not liable for anything occurring to the 
goods once tbey are over the aide of the particular vessel nam^ in the 
Policy. It will be noticed, however, from the terms of one of the next 
clauses (namely, that reading "including risk of craft and boats to and from 
the ship or vessel"), that in the specimen policy we are examining the under- 
writers are accepting risks from shore to shore, and from what im- 
mediately follows (namely, the clause reading “ each craft or lighter to 
he deemed a separate insurance ”) that this policy provides a concrete 
example of a bundle of separate contracts comprising as many different 
insurances as there are craft or vessels employed in the carriage of the 
assured’s goods ; and that the risk consequently will run from the moment 
when the first lighter is laden with his goods or with some of them at the 
port of departure, to the time when the last lighter successfully discharges 
its burden at the port of destination. 

In Tyabji Mvlla Mahymedhhai v. South British Insurance Co., [1917] 
42 I.C. 636, the court had to consider certain policies on goods “until 
landed, including the risk of craft to and from the ship’’ and others in 
which the material words were “until they shall be safely landed from on 
hoard the said vessel at the aforesaid f>ort of Karachi including risk of craft 
to and from the ship ’’. When the goods covered by the policy were in 
fact brought alongside the jetty in lighters it was found impossible to 
get the requisite labour to unload them, it being the festival of B’kr-Id. 
As, however, there was just sufficient labour to put a small consignment 
of other goods on board one of the same lighters for transference to the 
same ship, this lighter was allowed to push off on the new task, carrying 
Itack the in8Ure<l goods whence they had come. Somewhere in the fair- 
way the lighter, with this mixed cargo on board, struck a sand-bank, 
heeled over and foundered, whereby some of the insured goods were 
lost and other parts of the consignment damaged. The court held the 
underwriters not liable, upon the ground that such an emplo 3 nnent of 
this lighter could never have been within the contemplation of the 
|>arties, and to be quite outside the scope of the words of the clause when 
naturally and reasonably construed. 


And it is also agreed and declared that the subject-matter of this Policy 
as Itetween the Insured and the said Company, so far as concerns this 
Policy shall be and is as follows upon 

Here w'ill follow all such particulars as will sufficiently identify, in 
the case of a policy on ship, the vessel or ve-ssels to be covered; and, in 
the case of merchandise, by stating its nature, the number of packages 
and their marks, as, in similar manner, will identify the property. Here 
too, in a V’alned policj’, will l)c .stated the value of the ship (sometimes 
'listinguishing for such purposes the vessel itself from the machinery); 
in the case of goods the values will be expressed in accordance with the 
different classes of merchandise er other moveables covered. In an 
I’livaluetl policy no figures will bo stated. 

Where the intention is that the value shall be takenas the sum or 
which the ship or goods are shown as covered, the two words so va uea 
usually follow the words identifying the subject-matter. 

It sometimes happens that a ship is erroneously descnb^ y name, 
or that more than one ship of the same name might, at first sight , sugges 
a real ambiguity in an essential term of the contract. 
m Rcoordanoe with the principle already alluded to, whereby the Uo^ 
will strive to validate rather than invalidate a contract, if it appears that 
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thsre was a teal ooaiennM od idem in ^ maUer of the ship, and only an 
MToneoQS or apxwrentiy oonfoaing description of her in the policy, the 
eiTor will be tteated as immaterial.^ 

The value of the property insured once stated and acoepted is oon- 
olnsive between the underwriters and the assured, except for the purpose 
of deter mining whether there has been “ a constructive total loss But 
an exorbitant valuation may be evidence of fraud. Apart from fraud, 
and when the valuation is bona fide, tbe same is binding. {Barker v. 
Janmm, [1868] 3 C.P. 306; Tke Main, [ISM] P. 320.) In Balmoral 
Company v. Marten, [1902] A.C. 511, the ship had been insured by the 
defendant, and its value as stated in the policy was £33,000. The diip 
incurred salvage expenses as well as a general average loss. The real 
value of the ship was subsequently proved to be £40,000 and the rights 
of the parties by the average statement were adjusted u}K)n the footing 
that £40,000 was the contributory value of the ship. The liability of the 
underwriters was held to extend to 33-40ths of the salvage and general 
average losses, i.e., to pay in the proportion of the insured value to the 
ocmtributory or salvage value. 


And tihe eaid Company promisee and agrees that the Insurance, aforesaid 
shall commence upon the said Freight, Hoods and Merchandise from 
the time when the Goods or Merchandise shall be laden on txtard the said 
Ship or Vessel, Craft os Boat or Railway Wagon as above and eontinve 
until the said Goods and Merchandise he discharged and safely landed 
as above. 

In this clause the reader’s attention is first to he directed to the 
appearance of the word “ time”. This word imports date as well as hour. 
Unless therefore the date and hour at which the risk is to begin to run 
is a matter of pre-agreement and stated in the long or short ^p (if not 
also in tbe policy), the risk will commence to run at the date and hour 
when, in fact, the property insured is taken on board the particular ship 
mentioned in the policy, or, where there is a clause accepting risks to 
and from the vemel named in the policy, when the property insured 
begins its transit to the ship; and continues until the goods be finally dis- 
oharged either from the vessel or from the last rrafr employed at tbe port 
of d^ination, and have been safely landed therefrom. The words in the 
danse under examination provide for tbe possibility of tbe form being 
uaed to cover a through insurance by land as well as by water. It is 
for that purpose that the words ‘'railway wagon " appear. Some marine 
policies are drawn so as to provide for a warehouse to warehouse insur- 
aooe by means of a specially-drawn "warehouse to warehouse'’ clause 
Bomewhoe inserted. 

Where the insurance is meant to cover transit by river or by some 
li^i craft from shcwe to ship, or rice versa, in ports subject to sudden 
squalls, the element of time may be of the atmost importsnee. Aoootd- 
ingly it were prudent to provide, at any rate in the long or short slip, for 
an agreement that the time when each craft begins loading abaO be pro- 
pwly certified and that the risk pro rata will run from the hour nan^- 
The agreement ahouhl furtiur provide for a dedmation of these timingti 
being subsequently endorsed upon tbe pdioy. 


* Thna spplyinK the maxim faisa d s m on stm t is non noest ("a msm SdRor 
dsmriMng doss no hart”). 
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WbcTO an hour is so stated, the time will be presumed to be the local 
time of the place wdiere the contract was execut^. A stipulation to the 
contrary will, of course, rebut the presumption. If, say, the time, for 
the purposes of the commencement of the risk, be computed in that or 
any other prescribed manner, it seems reasonably plain that the hour 
when the risk terminates should be computed upon the same basis; 
otherwise the duration of the risk might be artificially altered according 
to the direction in which the vessel sails. For policies made in England, 
Greenwich Mean Time (as varied by the Summer Time Acts, 1916 and 1922) 
will be applied, unless some intention to the contrary is to be gathered 
from the terms of the policy read with the relative lonjg and short slips. 

In India the question of an exact hour may weU give rise to more 
difficulty. Wherefore it would be wise to state the relative time in such 
terms os “Calcutta” Time, “Bombay” Time, “Central Indian” Time 
and so forth. A further possible complication from the fact that the 
record of time in the ship’s log may need suitable correction, makes it 
all the more important that the basis for computing time should be a 
matter of pre-agreement clearly stated in some document which would 
Ih) admissible in evidence. 

It remains to point out that where the subject-matter is insured 
under a voyage policy mmmencing “at or from” or simply “from” 
a named place, there is an implied condition that the adventure shall be 
commence within a rcMonable time, and that if the adventure be not 
so commenced, the underwriters may avoid the policy. (De Wolf v. 
Archangel Inauranu Co., [1874] 9 Q.B. 451, 457.) It has b^n said that 
what is “reasonable time” is a question of fact. {Hick v. Raymond and 
Reid, [1893] -A.C. 22. 32.) It is, however, well settled that though a 
ship be named in a policy, the risk under which commences “at and from” 
or simply “from” a named place, the ship is not required to be at the 
port named at the time the policy is execute. But the implied condition 
referred to above will be us^ against her, if her delay in arriving be such 
as has the effect of materially ^tering the risk: as for instance, so as to 
change a summer into a winter risk. {Hull v. Cooper, [1811] 14 East. 
479; Marine Insurance Co. v. Steams, [1901] 2 K.B. 912.) It is, indeed, 
no answer that the delay itself was caused by perils of the seas or other- 
wise was unavoidable. So, in such a case, the party injured by an 
unreasonable delay may avoid the contract. 

It may be noted that the English Code' has a provision which 
goes beyond the authorities in protection of the assured in certain cases 
whore an underwriter seeks to avoid a policy on the ground of delay in 
commencing the adventure. The relative provision is thus worded; 
“the implied condition may be negatived by showing that the delay 
Was caused by cireumstances known to the insurer before the ^contract 
was concluded, or by showing that he waived the condition . It is 
conceived that the equitable view of the matter which informs the fore- 
going sub-seotion might well be accepted and applied by the Courts in 
India. 

The above clause, it will bo observed, is so drawn as also to 
an insurance on freight, if the same be intended by the parties. 'The 
English Code * provides a guide to the pre-existing law upon the con- 
atruction of a policy for freight by two rules reepe^ively found^ upon 
Roley V. Vnitd Marine Insurance Co., [1870] 6 C.P. 166, and Jones v. 


* Sec. 4* (*). 

* SoheduW 1, role S, eb. (c) and (d). 
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Nepkmt Innmmet Co^ [1872] 7 Q.B. T^fe, 706, 707; with which may be 
ccnnpeied Barber y. Fhmiag, [1860] 5 Q.B. SO and The Copemieua, [1806] 
P. ^7. The relatiye roles are thus wotded: — 

“(c) Where oharteied freight is insured ‘at and from’ a particular 
jdaoe, and the ship is at that ^oe in good safety when the contract is 
conclnded, the riw attaches iramediat^y. If she be not there when 
the contract is concluded, the risk attaches as soon as she arrives there 
in good safety. 

(d) Where freight, other than chartered freight, is payable without 
specia) conditions and is insured ‘at and from’ a particular place, the 
risk attaches pro mta as the goods or merchandise are shipped ; provided 
that if thwe be cargo in re^iness which belongs to the shipowner, or 
whlbh some other person has contracted with him to ship, the ri^ attathes 
as soon as the ship is ready to receive such cargo.’’ 


And that it shall be lawful for the said Ship or Ve/mel so insured as aforesaid 
to proceed and saU to and touch and stay at any Ports or Places what- 
soever, in the course of her said voyage for all necessary purposes 
wUhout prejudice to this Insurance. 

This clause is commonly known as the “touch and stay” clause. 
Such a clause was construed very early in the 19th century. {Oairdner v. 
Senhouse, fl810J 3 Taunt. 16.) A mere “touch and stay” clause materi. 
aUy differs in its effect from a clause expressly gi\"ing liberty to "touch 
stay and trade” during the voyage, or (in a 'Time policy) during the 
period, covered by the insurance. Though such a clause as fhe one we 
are examining does not purport to give liberty to “touch stay and trade”, 
trading, in fact, will not be forbidden and so will not be outside the a4X>pe 
of the protection afforded by the general words of the policy, so long as 
such trading in fact esauses no delay. 

This danse and the real liberty granted by it cannot well be under- 
stood without some study of the law relating to what is termed "devia* 
ti<m”; a topic, however, which is sufficiently extensive in its ramifica- 
tkms to demand separate treatment. > It must suffice for the moment, 
therefore, to state that the history of marine adventure very early 
dermonstrated to those who were ready to shoulder the risks attending 
such adventures the abundant opportunities which shippers and Slaster 
Mariners had of increasing those risks lieyond anything contemplated 
by those who made themselves liable for them. Accordingly, we find 
the Courts steadily developing the doctrine that the risk onlv’ attached to 
a specific adventure in the nature of a voyage, and that any conduct 
punned by the vessel or by those who controlled her which could not be 
brought widiin what might be called the “contemplated programme” 
rega^'ng her passage from the termtnus a quo to the terminus ad quern, 
was outnde the risk covered by the pcdicy. The ordinary risks, however, 
which attended any sea yoysm by sailing vessels, and the many unfore- 
seen events connected with the lives of those on board, involved, as all 
the world knew, the necessity from time to time to put into a port or to 
cast anchor snfficieiiUy near to a coast as to be able to oommunioate with 
the shore. The duration of snob a “touching” or “staying”, as was 
brought about by cirernnatanoee of necessity, was oftmi not prsdictaUe. 
Accordingly, wbm oeoearity called, or aomo oi^ect intimately oonnsoted 
wHh, and even in frvtheranoe of tiie agreed marine advmitare, maidftotly 


> 8m p. Ill, as<e, end |q>. 173 el sty., post, under the oaptkm “Per is ti o n". 
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iDT(dv«d a departure from tbe oontnnplated panaro between the one 
terminns and the other, it became necessary to nue that a particular 
kind of departure should not necessarily be deemed such a deviation 
or turning away from the contemplated voyage as vitiated the policy. 

In the result there has been achieved by a long course of decisions 
something in the nature of a compromise between the two principles: 
the one by which the insurer is to be protected from an unwarranted 
departure from the voyage as contemplated by the contract, the other 
whereby the assured is not to lose the indemnity for which he has bar- 
gained and paid just at the moment he needs that indemnity, when the 
deviation from the projected passage has been occasioned by circum- 
stances which were either unavoidable, or themselves constitute a justi- 
fication as being in the interests of the successful prosecution of the 
voyage itself. In pursuance of this compromise, and as testifying to a 
recognition of the manifold circumstances in virtue of which a ship 
may properly touch or stay at places on, or may even turn off, her normal 
course, without prejudice to the contract of insurance, the “touch and 
stay clause” was framed. Its inclusion in marine policies is now-a-days 
universal. 


And touching the adventures and perils which the said Company is contented 
to hear and does late upon itself in this Voyage . they are of the Seas, 
Fire, Pirates, Rm<ers, Assailing Thieves, Jettisons, Barratry of the 
Masters and Mariners and of all other Perils, Losses and Misfortunes 
that have or shall conic to the Hurt, Detriment or Damage of the subject- 
nuttier of this I nsurance or any part thereof. 

This clause as drawn represents a modification of the time-honoured 
words used to comprehend the risks assumed in a Lloyd’s policy, and 
which today usually run as follows: — 

“They are of the seas, men of war, fire, enemies, pirates, rovers, 
thieves, jettisons, letters of mart and couiUermart,^ surprisals, takings at 
sea, arrests, restraints and detainments of all kings, princes * and people 
of what nation, condition, or quality soeirr, barratry of the Master and 
Mariners and of all other perils, losses and misfortunes that have or shall 
come to the hurt, detriment, or damage of the said goods and merchan- 
dise and ship, etc., or any part thereof.” * 

“ of the seas.” — The words “perils of the seas” comprehend 
such as arise from winds, waves, lightning, rocks, shoals,* collisions,^ and 
in general all causes of loss anil damage to the property insured arising 
from the elements, or from inevitable accidents other than those of capture 
and detention. 


* Kormerlv, and more propcrlv, styled “ l«ttere of Marque They issued from 
the Lords of the Artmiralty or from a Vioo-Admiralty Jurisdiction overseas and were 
addressed to oommandm of men hant ships authorising reprises as reparatons 
for damages sustained by such merchant ships through enemies at sea. 
issued either in tinio of open war, or in peace, where attempts to 

redress for such injuries had faileil. So far as Great Bnlam la ooneemed they have 
for some time tiaUm into desuetude. , 1,00 

* In some modern poUcies drawn upon this model the word Usurpers has 

inserted hero. , 

» 'The words in italira tsptement omissions from the ®»®"®® 

, * I* a word used indiftettSiitlv for diallow water or for a i^d 
tn^es for siuOlow water whore the bank is submerged. 

vdent in an Indian languaw is the Bengalee "chur or 0^ , a word denoting 
® bank formad In the bed « a river by the constant deposit of sut. 
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la Older to nndenUDd hov tiie '^ibids aooeptmg these risks haye 
been oonstraed the student most remember that the ordinary and expected 
action of wind and water upon the ship is not a peril withhi the meanW 
of this clause. What is insured against are tiie extraordinary and 
unlooked-for misfortunes which are caused by the elements acting in 
a fortuitous manner. This is not to say that there need be extraordinary 
violenoe of the winds or waves. It has been well said that “the indemnity 
is against acdderUs which may happen, not against events which 
For a vessel to strike against a rook in fair weather amounts to a peril 
of the sea, unless she be deliberately misnavigated so as to produce that 
result. Ordinary misnavigstion, including negligence other than wilful, 
may, if it results in the proximate cause of the loss, viz., the piercing of 
the hull and consequent inrush of sea water, amount to a peril of the seas 
covered by this clause. (The Xautho, [1887] 12 A.C.503; Trinder db Co. v. 
Thames, tic.. Marine Insurance Co., [1898]2 Q.B. 1 14.) Thus, damage done 
fay rats, which has the effect of preventing a ship sailing, is not a peril “ of 
the seas On the other hand, if by means of the ravages of rats, sea 
water finds its way into the ship with coirsequent damage to cargo, there 
is a loss occasioned by a peril "of the seas". (Hamilton v. Pandorf, [1887] 
12 A.C. 518; Cf. E. D. Sassoon v. Western Ass. Co., [1912] A.C. 661.) 
At first sight it may not seem easy to reconcile the decision in Hamilton 
V. Pandorf with that of Sassoon v. Western Ass. Co., for in the latter oase 
the facta were that goods stowed in a hulk became damaged by sea water. 
The water had found its way in owing to the old and leaky condition of 
the vessel. The loss occasioned was held not one brought about by 
perils of the seas. This decision was followed in Grant Smith d> Co. v. 
Seattle Dry Dock Co., [1920] A.C. 182 P.C. : a decision which would be 
binding on Courts in India. There, what had happened was that a 
floating dock had been insured against marine risks. Owing to some fault 
in construction it capsized in port and was lost. The event was held 
not to be a peril of the seas. But the student must observe that the 
ratio of the decision in Hamilton v. Pandorf depended upon damage to 
an otherwise good vessel by animals, consequent upon which sea water 
entered the vessel; while in the two last-mentioned cases the respective 
vessels had each of them inherent defects. The existing English law 
on the extent of this “ peril ” was considered and applied in India by 
the High Court at Calcutta in Stewart v. New Zealand Ins. Co., [1611] 
16 C.WJl. 991. In that case a boat had been insured for one year. 
The risks covered included " perils of the seas ”. The boat was proved 
to have sunk in fur weather and smooth water without any assignable 
raiuae. It was held not covered by the terms of the policy. The 
Xantho (supra) was followed, and two other English decisions, namely, 
Anderson v. Morice, [1874] 10 C.P. 58 and Blackburn v. Liv^ooi and 
Brazil River Plate S.N. Co., [1902] 1 K.B. 290, were considered and 
distinguiBhed. In Thames and Mersey Marine Insurance Co. v. Hamilian 
(supra), a ship named “The Inehtnaree” sustained so much damage to a 
pump which was being used for filling boilers while the ship lay at anchor 
prior to sailing, that there was a complete breakdown of the apparatus. 
This breakdown was proved to have been ultimately referable to oareless- 
nesB on the part of somebody, who should have seen to it that a certain 
valve was k^t open. Ihe case went to the House of Lords, where it was 
decided that the ultimate damage was not caused either by “perils of 


1 Per Lord HatsehaUmTa«XaU*«. [1887] 12 A.C. SOS. 000. SaS also JCwetaHW 
T r a d i ng Co. v. Vniatrsal Marino Co., oited in 9 (hB-D. at 990 par Loh, 3. 
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the seaa” or by “any cause similar thereto”, and, consequently, that 
the insurers were not liable under the policy. This decision resulted in 
the framing of a spec^ clause in policies of marine insurance, the detail 
and effect of which will be dealt with hereafter. 

Loss “by wear and tear” of the ship and its appurtenances is thus 
not a peril of the seas, in that such loss occurs naturally and inevitably 
in the coTirse of the every-day work of a ship. So the parting of a rope 
or cable under ordinary circumstances, tbe splitting of a sail in ordinary 
weather, damage to a cable or anchor under ordinary conditions of wind 
and weather, deterioration of masts and spars in the ordinary service 
of the ship, are all of them classed as cases of “ wear and tear ’ ’ for which an 
underwriter is not liable under this clause. Thus, too, damage resulting 
from the mere springing of a leak not traceable to some fortuitous occur- 
rence during the vovage was held mere “wear and tear”. (Hamilton 
Fraser Co. v. Pandorf <t Co., [1887] 12 A.C. 518, 523, 424.)» FinaUy 
we have the case of The Grigorios in the House of Lords where it was 
held (by a majority) that the deliberate scuttling of a vessel by the 
Master with the connivance of the owner is not a loss by perils of the 
seas (Samuel v. Dumas, |1024] A.C. 431), with which we may compare 
the early case of Bondreil v. Hentigg, [1816] Holt (N.P.) 149, where the 
plundering of shipwrecked goods upon a shore by a number of “wreckers” 
was classified as a “{leril of the seas”. 

Fire. — The construe of this term in the policy has in the past raised 
a number of difficulties ; and an attempt to formulate a rule of construction 
to 1)6 embodied in schedule I of the English Code was abandoned on the 
ground that the suggested rule was ba^ upon decisions some of which 
were thought likely not to stand the test of reconsideration. In examin- 
ing this term, therefore, the author proposes to set forth the decisions 
which he conceives the Ckmrts in India might be disposed to foUow. 

It was very early decided that the term will cover fire produced by 
lightning or in some manner brought about by an enemy or occasioned 
deliberately by setting fire to the ship in order to prevent her capture 
or to meet the danger of the spread of some contagious disease. (Gordon 
V. Kimmington, [1807] 1 Camp. 123-124.) Again, where in a policy of 
insurance on freight, a loss of such freight was occasioned by steps 
token to prevent a fire, which otherwise would certainly have broken 
out with consequent destruction of cargo, the underwriter was held 
liable to the extent of the loss of freight involved. (The Knight of St. 
Michael, [1898] P. 30.)* In the last-named case it appeared clear that it 
would either be a loss by fire or otherwise within the clause. It might, 
it is submitted, equally be held (so far as any expense incurred was 
concerned) to have entitled the assured to recover such expense sepa- 
rately under a “sue and labour” clause.* In a recent case (Symington <t 
f'o. V. Union Insumnce Society of Canton, Ltd., [1928] 34 Com. Cas. 23 
C.A.) the underwriters were held liable for (i) damage to cargo by water 
used to prevent fire spreading; for (ii) part of cargo throwm from the qua} 
into the water for the same purpose; on the ground that the liability was 
covered by the general wor^ as either a loss by fire or at least analogous to 
such a loss, and that the action of the fire brigade was not a “ restraint 
^thin the " f.o. and s." clause ; see p. 168, post. 


I And nee Habbory. Xnd Ed., p. 300 n. (g), and rited 
* See diaouaiion of to " oaae m Kaeianoff v. CIntta Traders Ins. Co., 
i K.B. 1121 CJL. 
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Explosion of a boiler or of a stear^ipe causing damage, thoxigh 
arising, as every such event must, &taii over.heating or at least 
heat, is not a loss caused by fire. (TKame* and Mersey Marine Insurance 
Co. V. Hamilton (supra).) 

In Busk V. Soyal Exehanyt, etc., [1818] 2 B. & Aid. 73, the insurer was 
held liabie for a fire attributable to negligence. It is well-settled that 
fire directly referable to inherent vice in the thing insured is not covered 
by the term “fire”, as the same is to be understood in this clause. The 
doctrine of inherent vice in this context, however, presents many difficul- 
ties in its application, and is rendered all the more difficult by the 
way in which science herself has wavered over the theory of eo-calle<l 
“spontaneous” combustion. 

Pirates . — In the English Code * this word is not defined ; but by 
a rule of construction the word, as used in this clause, will be held to 
include a ship's passengers who mutiny, and rioters from the land who 
take upon themselves to attack the ship. .'Vn instance of the last- 
named kind of event, which was deemed to be within the concept of 
piracy for the purposes of this particular risk, was a mutiny of coolies 
in China resulting in damage to the subject-matter of insurance, 
(Kieinwori v. Shepherd, [1859] 1 E. & E. 447.) It was pointed out by 
Kennedy, L.J., in Republic of Bolivia v. Indemnity Mutual Marine Ass. 
Co., [1909] 1 K.B. 735 C-A.., that the word “ piracy” has different meanings 
accewding to the context;* and in that case an attack upon the ship by 
local revolutionaries was held to be civil commotion, and not piracy. Said 
the Lend Justice “Piracy is a word which is open to various shades of 
meaning. Even as a legal term, strictly used, it may be usetl tUfferently 
when looked at from the point of view of the international lawyer or 
from the point of view of the criminal lawyer . . .” and, he went 
on with special reference to the matters before him, “I*iracy has, 1 think, 
been regwded by Pickfewd, J., from the right point of view, as a word which 
has to be looked at in the sense in which it would be construed in a 
bosineBS document of this kind by businessmen.” .As illustrations of 
the truth of this dictum the student may note the following authori- 
tative definitions : — 

(1) “Piracy may be said to consist in acts of violence done upon 
•the ocean or upon unappropriated lands or within the territory of a 
State, through descent from the sea by a body of men acting independently 
of any politically organised society.” ^ 

(2) “Piracy, by the law of nations, is taking a ship on the high 
seas or within the jurisdiction of the Lord High Admiral, from the 
possession or control of those who are lawfully entitled to it, and carrying 
away the ship itself, or any of its goods, tackle, apparel, or furniture, 
under circumstances which would have amounted to robbery if the act 
had been done within the body of an English County.” * 


* Anyhow, in OnenthieUt, Cawie Co. v. fUepiimt de ■Son*. (1908) A.C. 431, 
435, the Home of Lords held that damage camml by water which was employed 
to pot out a fire arieing from "xpontaneoua combuxtion " of coal is to be treated as 
general average. 

* Schedule I. rule 8. 

* For Dome ten definitions of piracy, see Chalmers' Marine Insuranoe Act, 4th 
Ed., pp. 184—105. 

4 Hall's International Law, 3rd Ed. (1002), p. 357. 

* Stephen’s Dwest td Criminal Law, 3rd M., Art. 104. But that learned 
co mment ator reganM it es doubtful whether penona oroising in ermad veeMls 
with intent to oominit pimeiee are to be regarded ae pirates or not. 
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(3) “Piracy is forcible robboy at sea, whether committed by 
marauders from outside the ship or by mariners or passengers within it. 
The essential element is that they ‘ violently dispossess the Master, and 
afterwards carry away the ship itself or any of the goods with felonious 
intent ^ 

From the foregoing definitions it is to be collected that there may 
be piracy jure gentium,^ piracy in the eye of the criminal law, and piracy 
within the meaning of a commercial document. If again the foregoing 
definitions be studied in rather more detail, we find that for the inter- 
national lawyer, though the pirate may be inhabiting a ship, his acts 
of piracy may extend to the shore. For the criminal lawyer the rogues 
may come from the shore and enter the shij) with apparent innocence 
as workmen or passengers, and finally become pirates when they take 
upon themselves to dispossess the Master of the ship of his control over 
her, or to deprive those who own the ship or the merchandise she carries 
of that which is theirs. For the commercial man piracy may mean all 
this, or something a little less or a little different, and it is for that reason 
that, for the purposes of a marine insurance policy, judges and commen- 
tators are alike reluctant to attempt an 3 - exhaustive definition. It may, 
however, at least be said that there can be no piracy without the element 
of forcible deprivation, nor any without a ship for its background. 

The topic of i)iracy cannot Ix) left without observing that there is 
piracy by atJituU* in most of the civilized countries of the world. Thus 
the slave trade is deemed piratical both in England and in the United 
.States. In fYance, persons navigating in time of peace with irregular 
ship’s documents are deemed pirates without the commission of any 
set of violent-*' on their })art. 

The Indian Penal Code makes robbery with violence punishable 
under section 392. By section 4 of that Code, any native Indian subject 
may be punished for a robbery whore the same has taken place “ without 
and beyond British India’’. While, then, piracy, if committed by a native 
Indian subject of the King Ufxin a ship, whether inside or outside Indian 
territorial waters, would lx- punishable as “ robbery ”> there is actually- 
IK) Indian statute which expressly takes cognizance of piracy, as such. 

Rovers . — The English Code condescends to no definition of a rover, 
for the very good reason that the books contain none. It seems evident, 
however, that an adventurer of any sort who carries out a definite act 
of spoliation against the ship or craft, or its appurtenances, or the goods 
she carries, will be a rover as well as a thief, albeit he may not be a 
professional thief. 

In the past the word usually connoted a man— often well enough 
born 3 — .who “roved” the seas in search of lucrative adventure,* but 


* Carv«r's Carriaoe by Sea, Art. 94, citing Attorney-General for Hongkor^ v. 
Kwok-aSing, [1873] S F.C. at p. 199. In this case it was held incidentally that pirac}- 
was triable in any Court. 

* A oaae directly in point is the recent case of lie Piracy Jure Qentium. [1934] 
A.C. 686, where it was held that persons may be pirates, according to international 
lew, if they oommit aoU which are otherwise piratical with a view to robbery, though 
the robbeiy intended may itself be frustrated; and it would seein tliat this pmpo- 
sition might be ajiplioable to a marine policy. See Republic of Bolivia v. Indemnity 
Mutual Ikarine Aomranee Co., etc. (supra). 

* Some may remember the Engli^ ballad, at one tune much in vogue in the 
public achoob of England, which contained the linee; — 

“Sir Kalph the Rover tore hb Iwr. 

He oureed hiroiielf in hu despair. ” 

* Often enough for supposedly "buried treasure’’, or merely in expecta- 

tion of disooveilng uztoharted islands or unknown seas. 
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whom main object vas not necee oari ly j^baoy, nor even the acquisition 
of gain by any other dishonest means, but who nevertheless m^^t not 
sorupie to take by force, if the occasion offered, anything wldoh his 
personal needs denmnded. 

The object of including the word Hovers in a clause containing such 
wooda as iPirates and Thieves was simply to be sure of covering acta 
dcme by persons who might otherwise escape some highly tedbnical 
definition of a pirate or a thief. For example, in Harford v. Maynard, 
[1786] 1 Park’s Marine Insurance, 8th Ed., p. 3H, robbery with violence 
committed by strangers was held not a piracy, and its result as a loss 
“by rovers or thieves” under the |>olicy. Where shipwTccked goods, 
oast upon the shore, were plundered hy wreckers there, the resulting 
loss was held to be one hy “perils of the seas”. (BondrtU v. HenUgg, 
supra.) 

Assailing Thieves . — ^The ordinary Lloyd’s policy is content with the 
substantive "thieves”, quite unqualified. The epithet appearing in the 
danse under examination is borrowed from American draughtsmanship. 

In the United States, where the law of marine insurance is an adap- 
tation of the corresponding law of England, the controversies over the 
word “thieves’’, which were early features of the relative English litiga- 
tion, tended to become even more acute. The histoty of the matter 
may be thus summarized. It was never the intention of underwriters 
to cover losses from everj’ kind of theft, however clearly the perpetrator 
of the act occasioning the loss might come within the Coiumon Law 
notion of one who commits larceny, and so, in common parlance, would 
be styled a “thief”. The transit of many kinds of goods by sea, and the 
unprotected nature of much which might he classed as ship's tackle, 
ship’s apparel or ship's furniture, provide abundant occasions for petty 
acts of spoliation on the part of persons who in some way or other had 
opportunities for theft. It was not to meet circumstances so inevitable 
that the early insureni were prepared to risk their money. For against 
perils of this minor class it were almost impossible to provide. On the 
other band, if proper watch and ward kept over merchandise in transit ; 
and if holds, chests and the like be properlj' secured ; if a ship be properly 
manned, and her crew, where the voyage may expose the s^p to dangra- 
of attack, go properly armed ; acts of robbery with violence might 
be covered by insoranoe without the risk being regarded as too hazardous 
to afford a reasonable business proposition. Accordingly, the courts 
frtmi early times construed the wo^ “thieves” in this clause as meaning 
persons who carried out their depredation with violence, not neceesaiily 
openly — in the sense of making an armed attack by day-tight or toroh- 
— but by the use of force, in the sense of breaking doam structural 
or persona] opposition. Thus, while everything which would be robbery 
under arms, or robbery with viedenoe, or robbery accompanied by threats 
if the crime were committed on shore, would equally be the work of 
“thieves” within the meaning of this term and clause, when committed 
upon a ship or other craft whether afloat, or in dry dock, or in respect 
of goods covered hy the policy, at any time during the currency of the 
risk ; so, under a “ warehouse to warehouse” clause, the breaking open the 
doors of an unattended warehouse and stealing the goods, will be the 
work of “ thieves” within the meaning of that danse. ‘Diere ia BOOte 
authority, moreover, for the suggestion that where a contains a 

“warehouse to waiehouse” dause the dootrine that only then by violMaoe 
is oovaed will no longer apply. {FaMgue ie PraiMs ChimiqueB r. tArgt, 
[1923] 1 K.B. 203.) 
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Aoooidini^, Amorioan dranghtanen oonoeived that had avoided 
the difficulties suggested in the early decisions by atteinj>tiiig to ezpress 
the idea of violeaoe as an essential concomitant of the thefts to be 
covered, by using the word “assailing” as qualifying the iTord “thieves”. 

It is submitted that in so doing they have disrovered a word which 
fulfils the requirements of the law as to t^ matter ; for the word “assail ” 
comprehends not only the notion of attack, but also that of mastering 
or overcoming a difficulty, and would thus appear to cc’ver not merely 
robbery vi et armis, but also a breaking and entering of e hold, or the 
cutting of a way through a bulk-head, so as to steal stoi^ or cargo. 

In the result, if an assured wishes to obtain cover for thieving of 
any other kind, e.g., such petty thieving as is known by the old English 
word “pilferage”, ‘ he mtist obtain a special clause aptly worded, for he 
will get no protection under the term “assailing thieves” as in the clause 
under examination. 


JeUiaana . — ^The -nature of Jettison has already been described in an 
earber part, of this chapter.* The loss occasioned bv jettisoning anything 
appertaining to the ship, or a part of the cargo, is a “general average” 
loss. The same principle is appUed to freight which the shipowner 
would have receivwl for the goods had they not been jettisoned. Accord- 
ingly, in such a case and where freight is insured, the l(>8t freight must 
tje made good to him by a “general average contribution”. So, damage 
inevitably caused to the ship or to other goods by an act of jettison gives, 
on that ground, a claim to general contribution. Thus, should valuable 
goods bo brought up on dock so that less valuable goods stowed lower 
down in the hold may be got at and jettisoned, any consequent dam^e 
to the more valuable goods (even the total loss of them by their being, 
in the resulting conditions, tbemsolves washed overboard) sounds as a 
general average loss. A very early case decided that if goods without 
any fraudulent intent be voluntarily oedetl to pirates by "ay of composi- 
tion with them, their loss in such circumstances sounds as a general 
average loss, on the ground that in such case the good® are as much 
sacrificed for the general safety as they would liave beeA bad they been 
jettisoned, (HicJa v. PaUngUm, [1590] Moore 297.) 

It sliould bo iiotod that the property ui goods jettisoned remains in 
the legal owner. So if anything jettisoned be recovered from the sea 
the rightful owner may make claim to them and may mahtfain an action 
to recover them. But ho must pay to the salvor the espouses iucideutal 
to the salvage: the salvor being regarded as one who has a upon 
them for such expenses as he may have been put to, whioh equity would 


not disregard. 

Btumtry, etc . — ^The nature of barratry has been fully 
earlier part of this chapter to which therefore the reader is referred. 

All oiAur periU, kswea and minfortunai, eic. — Here the law ®tncUy 
apphes what is termed the ejuadrm g^ris rule; that is to say that wh^ 
is contemplated are happenings akin to those already provided or an 
mentioned in the earlier part of the clause. (Thames <fc Mersey Insuramx 
^'o. V. Hamilion, supra.)* ... , 

We must not leave the topic of those general risks "hi^ a clause 
(Iravra in the time-honoured way comprehends, witlioJt noUemg mat 
in the particular policy under examination there will be Joun sew ere, 


' A» to whioh. me p. US, ojtU. 

• Page III, anu. 

* The E^lih Code leeognlzee this prmoiple m 




1^. in BrilM India 

and among am teohniotdl^ st^ie^^WarrantiM”, a dauae oommoidy 
st 3 ded the “P.C. and S. Clause’',^ wtnmby the undenniter ia exempted 
few any liability in reepeot of capture and seizure of the yessel in cir- 
oumatanoes which are acceptable under the general words of a Lloyd’s 
policy, to the details of which the reader’s attention will later be 
drawn by the words italicized by the author at page 168, post. Aoomd- 
ingly, the true nature of these perils thus accepted in the ordinary 
Llo;^'s policy and expressly refu^ by underwriters who have inserted 
an "F.C. and S. Clause ” will be more appropriately discussed when the 
detail of the last-mentioned clause comes up h>r examination.* 

All ri«lc«. — Sometimes a policy pur]x>rts to cover wliat is therein 
styled “all risks " and it ma 3 - l>e well to consider what in reality is effected 
bj’ such a term in a policy- of marine insurance. In SeJthss v. Steveiui, 
[1906] 2 K.B. 665, the term read “all risks by land or water to warehouse”. 
And, again, “all risks from sheep’s back bj' land or water to warehoose ” 
has been met with. Suck phrases are high sounding and raise high 
hopes. But to the risks so undertaken there must, it seems, be oerti^ 
necessary limits. Referring to the phrase ' all risks” in marine policies, 
“ the expression.” according to Lord Sumner, "docs not cover inherent 
vice or mere wear and tear, or British capture. It covers a risk not a 
certainty. It is something which happens to the subject-matter from 
without, not the natural behaviour of the subject-matter in the circum- 
stances under which it is earried. Nor is it a loss wliich the assured 
brings about hy his own act , for then he has not merely exposed the goods 
to the chance of injury, he has injured them himself. Finally, the de- 
scription ‘all risks ' does not alter the general law. Only risks are covered 
which it is lawful to cover, and the onus of pr(X)f remains where it would 
have been on a policy' against ordinary sea pMila.” (British and 
Foreign Marine Insurance. Co. v. (Jaunt, [1921] 26 Com. Cas. 247, 269; 
[1921] 2 A.C. 41, 57 H.L.) 


And in case of any loss or Misfortune, if shaU be lawful for the INSURED, 
his or their Factors, Servants or Assigns to sue, labour and travel 
for, in and about the Defence, Safeguard and Recovery of the taid 
subject-matter this INSURANCE or any part thereof, UfUhotd 
prejudice to this INSURANCE, the charges vAiereof the said Company 
shall bear in proportion as the sum hereby irisured is to the udtale 
amount at risk. 

This clause has come to be Juiown as the “Sueing and Labouring” 
dause. 

The clause embodies a distinct engagement, supplementary to the 
main contract, and thus adds yet another integer to the bundle of 
separate agreements which is the shape of the mo^m marine policy. 

The object of this ptwtioular agreetnent is to provide an incentive 
to the assured and all his servants and agents having any control over 
the nature of the venture and the actnal working of the ship as wdU as 
the handling of the merchandise insured, to be active and diligent in 
taking every reasonable step either to avert a peril insured against, or, 
on the happenii^ of any contemplated danger, to minimize the loss 
which the event might otherwise occasion. The incentive contists hi an 
express recognition on tiie port of the insurora that everything so done 


> Formariy stjdsd W JXX A 8. foi "WsmuUsd frss of capture aad SMSIlWi**- 
* As to wtaidk, see p. 108. posL 
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wth the &ona fide intention of averting oif minimising 16^ must not be 
jermitted to prejudice the assured’s ordinary rights under the policy, 
iind by an express undertaking on the part of the insurer to bear a share 
of the expenses incurred, such share to be calculated in proportion “as 
the sum hereby insured is to the whole amount at risk”. As was said 
in Cwnard Steamship Co. v. Marten (supra) at p. 629, “whilst the under- 
uTiters are to bear their share of any sueing and labouring expenses, they 
are to boar such share only in the proportion of the amount underwritten 
to the whole value of the property or interest insured 

It is important to remember that what is encouraged, and therefore 
what is the subject of agreement between the parties under this clause 
is the averting or minimising of a danger contemplated by the policy 
read as a whole. If the calamity which occurs and occasions loss be 
soinethii^ of another nature, and thus not <!overed by the policy, no 
charges incurred by the assured or his servants in mitigating the effect 
of the catastrophe will Ije recoverable from the underwriters under this 
clause. 

It is of further importance to recollect that it follows from the 
separate nature of the agreement embodied in this clause that what is 
recoverable under it from the insurers are sums of money additional to 
what may he recoverable in respect of loss and damage as such. It is 
}s}.ssible by forgetting this circumstance to make a claim under a wrong 
head. Thus, whilst services in the nature of salvage, and involving parti- 
cular expenditure may rightfully be claime<l under this clause, charges 
in respect of Maritime Salvage, properly so-called, are not incurred “by 
the assured, his servants, agents or factors”, but fall within the category 
of a peril contemplated 1)3' the polic 3 ’. Thus, too, anything falling 
within the category of general average lo.ss is outside the scope of this 
additional agreement, being recoverable under the main terms of the 
policy itself. Again, suppose that the policy l)e one against total loss 
only, and the danger apprehended be demonstrably one Capable merely 
of producing a partial loss. Expenses incurred to prevent such partial 
losis would not be recoverable under a “sue and labour” clause. (Oreat 
Indian Peninsula Rly. Co. v. Saunders, [1862] 2 B. & S. 266.) The 
student should note that the tost of whether certain expenses incurred 
may or may not be recovered under the Sueing and Lalwuriiig clause is not 
the right to claim for an actual loss; for it has been held that where 
goods have boon insured free of average or free of average under 5 per cent, 
and a danger is averted (though some loss was occasioned, which, 
but for the action of the assured’s servants, might well have resulted in 
a total loss or at any rate a loss excee<ling 5 i)er cent), the expenses 
incurred are recoverable under the sue and labour clause,, although the 
actual loss by the terms of the general policy is so small aa not to entitle 
the assured to indemniheation therefor. (Kidston v. Empire Marine 
Insurance Co., [1866] 1 C.P. 535, 524-544.) 

1 1 is suggested that the effect of the clause may be modified or even 
excluded by agreement, for instance by inserting a term “no S/C” 
meaning “no salvage charges”. See Western Ass. Corpn. v. Poole, 
[1903] 1 K.B. 384, where evidence was admitted to show that “no salvage 
charges” (so expressed) meant “no sue and labour charges”. The 
^’csder will remember, from what has been already pointed out in an 
earlier part of this chapter, that printed clauses in marine policies are 
frequerrtiy left where they are and unamended, though soine other terms 
inconsistent with have been inserted in writing or by an equivalent 
method, e,g., a rubber stamp. In the particular instance if a sue and 
11 
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labour daaae mre to be found in ajprinted polioy, n^her etmok out 
nor amended, and sutA a tom aa “noiS/C** were to be found in some otoer 
unoovmed spaoe upon the &oe of the instrument, the polioy would be 
read so aa to make the term so inserted over-ride the (uinted text. 

The following oases will exemplify the more genenJ operation of this 
dause: — 

Kidskm v. Empire Insurance Co., [1866] 1 C.P. 53o; 2 C.P. 357 Ex. 
Gh. Insurance was on chartered freight, warranted free from partionlar 
average. The ship in consequence of sea -damage became a constructive 
total loss,^ but the cargo was landed and sent on in another ship. The 
expenses of landing, warehousing and reloading the cargo can be re- 
covered as particular charges under the sue and lalwur clause. 

Lee V. Southern Insurance Co., [1870] 6 C.P. 397. Policy on freight. 
A ship bound for L. is stranded at P. The cargo is landed and, in order 
to earn freight, is sent on 65 ’ rail to L. at a cost of £200. It might have 
been sent on by ship at a cost of £70. The insurer on freight is liable for 
£70 only, under the sue and labour clause. 

DLcim V. Whitworth, [1879] 4 C.P.D. 371, 377. 378. Polioy for 
£1,000 on ship and cargo valued at £4,000. E.xpenses are incurred under 
sue and labour clause to the extent of £2,000. The insurer is liable to 
contribute £500.* 

The Pomeranian, [1895] P. 349. Live cattle are insured against all 
risks. The ship, owing to sea perils, is detained in a port of refuge for 
some weeks. The cost of extra fodder supplied to the cattle during the 
detention is recoverable under the sue and labour clause. 

Wilson Bros. Bobbin Co. v. Oreen, [1916] 1 K.B. 860 ; 22 Com. Cas. 
185, 191. Policy on goods against war risks. The ship is stopped by 
a German cruiser, and has to put into a Norwegian port, where storage 
and re-shipment expenses are incurred. These expenses are recoverable 
under the sue and labour clause. 

Aitchison v. Lohre, [1879] 4 A.C. 755. A ship valued at £2,600 is 
insured with D. for £1,200. After encountering very heavy weather the 
ship is rescued by a steamer with which no contract is made, and which 
afterwards obtains an award of £800 for salvage.* The owner, instead 
of abandoning, elects to repair the ship at a cost of £2,000. The insnrer 
is only liable for £14100. He is not liable under the sue uid labour 
clause for any additional sum for salvage charges, for the salving steamer, 
is not the “factor, servant, or assign’’ of the assured. 

UzieUi V. Boston Marine Insurance Co., [1884] 15 Q.B.D. 11 C.A. 
A ship is insured by A., an underwriter, who re-insures with B., who 
again re-insures with C. for £100. The ship becomes a oonstniotive 
tc^ loss. A. settles with the uriginai assured, and then at great expense 
refloats the ship and sells her. His expenses amount to 112 per cent 
00 the insured value. If B. pays A. ho can only recover £100 mnn C., 
for A., the first insurer, is not the factor, servant, or assign of B. within 
the meaning of the sue and labour clause.* 

Cttnard Steamship Co. v. Marten, [1902] {ante)-, affirmed [1903] 
2 K.B. 511, CA. Policy effected by sUp-owner “to cover ship-owner’s 


* Aa to tba meaning of this ptmm, wee p. IW, pom. __ 

* The ease it ovacroled onk ao far aa it decided that ealvaga aapsnss s WW * 
reoorerable oadar the elauae. See, too. Omari Steamship Co. v. Martsn i/OVra)- 

* Aa to salvage ganeraliy, see p. 210, post. _ _ 

* Otatoigiiiafaed and diaotiaaed on Western Am. Co. v. Poste, [IMt] I 
87S, 384. 
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liability of aiqr kind to owners of nwles and ougo up to £20,000 owing to 
the omission of the negligence clause in the contract mules are 

worth £40,000. The ship is stranded, and expenses are incurred in la-nHing 
some of the mules which are saved. The sue and labour clause does 
not apply to a policy in this form, and the expenses so incurred cannot 
be recovmed under the clause. 

Cromn v. Stonier, [1003] 1 K.B. 87. A ship insured against total 
loss is stranded and abandoned. The insurers employ a finn of ship 
repairers, who succeed in getting her off and saving her, and the assured 
fails in his claim for a total loss. The insurers cannot counter-claim 
under the sue and labour clause, or otherwise, for the expenses of salving 
the ship.* 

Xenos V. Fox, [1809] 4 C.P. 665, Ex. Ch. Policy on ship containing 
H collision clause. The assured is sued for running-down another ship, 
and incurs costs in defending the action. These costs are not recoverable 
from thp insurer under the sue and labour clause. 

The English Code * imjioses upon the assured and his agents what 
it descrilies as a duty “in all cases to take such measures as may be 
reasonable for the purpose of averting or minimising a loss”. This sub- 
section has given ri.so to a great deal of judicial controversy ® and in terms 
would, if followed, impose a duty which might often involve an assured 
in irrecoverable exjiensos under the accepted doctrines concerning the 
effect of the "sue and lalxiur” clause. There being no corresponding 
rule of law in India, it is conceived that the courts in this country will 
limit the liability of the assured in the matter of protective services to 
what would properly fall within the category of services the expenses 
for which he might claim some recompense under this clause. 


And l/tf acts of the Intrured or of this Company in recovering, saving or 
preserving the property insured shall not be considered o Waiver or 
acceptance of Abandonment. 

This is wliat is known as the “waiver” clause, which is of compara- 
tively re(«iit origin in this form, dating, os it does, from 1874 so far as 
Lloyd’s policies Ik; i-oncerned. It is complementary to the “sue and 
labour” clause which precedes it. As its phrasing implies, it has for 
its object the mooting of any plea that the work done towards prevention 
or mitigation of damage has prejudiced the 'claims of either party in 
respect of such damage. Its insertion in a modem policy is ex majon 
cauteJa,* for, in fact, as far back os 1869 (Stringer v. English etc. Insurance 
Co., 4 Q.B. 676, 686), a Court had expree^ the opinion that such a clause 
was superfluous. It is, however, useful in safeguarding the legal position 
of both parties when either of them may have striven to avert a loss, 
and the assured has given notice of abandonment and expressly claimed 
for a constructive total loss. 


it is declared and agreed that Com Fish Salt Fruit Flour and Seed 
shall be and are warranted free from average unless general or the Ship H 
ttranded and that Sugar Tobacco Hemp Flax Hides and Skins shaU be 


* Ths Piehieick, [1862] 16 Jur. 660. * See. 78 (4). 

' 8m HolsbuiyT Sod Sd., Vol. 18, Ait. 471 n (o). 

* “Out of greater oautkm.'' 
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tmd are warranted free from averttge under Five per centum that oU 
other Qooda also the Ship and Friight shall be and are warrarUtd free 
from average wader Three per centum unless general or the Ship be 
stranded. 

This part, of the poUoy is traditionally known as the “ Memorandum’’. 
In a standard form of Lloyd’s policy it often follows the signatures oftJie 
underwriters, and is preceded by the letters '‘N.B.” As an addition 
to the older form it dates from the year 1749. 

The student, to understand it, must have gained a clear oonception 
of the meaning of the two expressions “general” and "particular’’ 
average, which have been defined in an earlier part of this chapter.^ 
He must also have in mind the meaning of the expression “free from 
average unless general ’’, namely, as si^ufj'ing that the underwriters 
are not accepting anything but a general average loss except (in the 
particular instance) in the case of the stranding of the veeael when a 
-partieulau' average loss will be entertained. So, in effect, the underwriter 
» exempted from liability for anything less than a total loss unless the 
ship be stranded, but that for general average losses he remains liable 
in any event. So, too, unless the ship be stranded he is not liable for 
parUcular charges unless they be such as may he separately claimed 
under the “sue and labour” clause. 

Accordingly it becomes necessary to see what amounts to a 
"standing” of a vessel for the purpose of letting in particular average 
claims. 

A “strand” primarily means a strip of land, and commonly hut not 
always refers to that strip, bordered by the sea, which is more frequently 
known as the “shore”. In nautical language a v'essel is considMed 
stranded when, although much of her may be visible above the level of 
the sea, her weight is taken by land rather than by water. Then as 
mariners say, “she is aground”. The student of marine imuranoe must, 
however, be {uepsred for a rather specialised interpretation of the word 
“stranded” for the purpose of casting liability upon the shonldera'of 
underwriters with regard to this part of the Memorandum. In Wells 
V. Hoptcood, [1832] 3 B. & Ad. 20, 34, Lord Tenterden was heard to say 
“Where a vessel t^es the ground in the ordinary and usual course of 
navigation and management in s tidal river or harbour upon the ebinng 
of the tide, or from natural deficiency of water, so that she may float 
again upon the flow of tide or increase of water, such an event shall not 
be considered as stranding within the sense of the memoranduin. But 
where the ground is taken under any ordinary circumstances of time or 
place, by reason of some unusual or accidental oecunenoe, such an 
event shall be considered as stranding within the moaning of the memo- 
randum. Acccffding to the construction that has long been put upon 
the memorandum, the words 'unless general or the snip be stranded* 
we to be oemsidered as an exception out of the exception as to the 
amount of the average or partial loss provided for by the memorandum, 
and consequently to leave the matter at large, according to the contents 
of the policy. ” 

No comprehouive definition of stranding as contemplated by 
memorandum can be attempted. It is, indeed, a questkm of mot in 
each case, to be determined with the prime circumstanoe always in 


> See pp. lOS si seg., ants. 
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mind that the risks contemplated by the policy are those arising from 
events of an extr a ordinary or fortuitons nature.! 

In the policy under examination there must be read into the memo- 
randum the terms of a later clause which is in these words ; — 

“ Grounding m <Ae Suez Canal, or in the Manchester Ship Canal or its 
connections, or in the River Mersey (above Rock Ferry Slip) not to be con- 
sidered a Stranding under this policy unless damage to the Interest hereby 
insured be proved to have directly resulted therefrom.” 

It remains to note that the word “average” throughout the memo- 
randum is to^be taken to mean “general average”. By the terms of a 
later clause in the policy under examination general average is made 
payable ” according to foreign statement or York-Antwerp Rules if in ac- 
cordance with Contract of Affreightment”. The reader is here to be 
reminded of what has been said earlier in this chapter * as to the effect 
of attracting foreign rules for the adjustment of average or the more or 
less international rules known as the York-Antwerp Rules.* The 
attraction either of the foreign statement or the last -mentioned rules is, 
however, made dependent upon such attraction not l>eing contrary to or 
inconsistent with the terms of a charterparty or bills of lading or of 
any other documents from which the terms of the ('ontract of Affreight- 
ment are to be gathered. 

One further clause touching the same matter has to be mentioned 
as occurring in the policy under examination. It is in these words: — 

“ The adjustment of all Average Losses and other matters relating to 
this Insurance shall, in like manner, be made by the said Agents of the 
Company agreeable to the tenor of this policy, and according to the estab- 
lished practice there in such cases.” 

The only phrase in the foregoing clause to which it is desirable 
to call the student’s attention are the words “agreeable to the tenor of 
this policy and according to the established practice there in such cases ”. 
These worths attract any adjustment according to foreign statement or 
York- Antwerp Rules whore the same is permissible under the Contract 
of Affreightment, and also make room for local usage where the same may 
have a material hearing u|>on the working-out of the adju.stment in terms 
of money. 

-Ind further the. said TRITON INSC RANCH CO-MFANY. LIMITED, 
hereby cove.nants, promises, and agrees in case of Loss happening 
(which God forbid /) to satisfy and pay in Calcutta the sum of money 
herelyy INRl'REI), at the ejrpiration of thirty d(tys, after the first 
proper Notice of the Loss is gtven to Messrs. Jardine Skinner <£• Co. 
Managing Agents for the Company, in Calcutta at the current rate of 
exchange for Bank Bills on demand without abatement. 

The result of making pa.yment obligatory in Calcutta under this 
term of the policy is to afford a right to sue for such payment in the 

! It may be helpful to the student to point out that a slight grounding of a 
vessel wh^by she was not prevented from floating off within a minute or two is 
n(»t a stmidiiis ; nor is into deep water so that the vessel lies on the bottona. 

In Royal Asm. Co., [1816] 4 Camp. 284, l^rd Ellmtoro^h 

*<aid of the numerous deoasions upon the meening of the wn>rd str^ded ibM 
[hey displayed “a eorios i ty not at all creditable to the law”. 
ho alluded w eoeeinotly demonstrated in Amould, 11th Ed., §| 888-890. 

* See p. 106, cmis, 

* Hmm rulM am printed w Appendix V to this treatise. 
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High Court of the neaklNU^.* Ttw^effeot of this ia to oonTey to the 
MBured in the particgolar instance a ri^t to have the terms of the oon* 
tract determined according to the Ux loci solutionw which from the terms 
of the clause would be the Uw of British Indis.^ 

Apart altogether from such a right, conveyed as it is by the express 
terms of this particular contract of insurance, such a contract, if entered 
into after the date when the Insurance Act, 1938, came into force would 
come within the purview of one of the very few provisions of that statute 
which has any effect upon the law relating to iniiriue insurance in this 
country. The relative section is section 46, to which allusion has been 
made in much earlier chapters of this treatise.® By it any “holder” 
of a policy of insurance issued by an insurer in respect of insurance busi- 
ness transacted in British India after the commencement of the Act 
acquires the right, iwtwitkstanding anythtHg to the contrary contained in 
the policy or in any agreement relating thereto, Ixith to receive |)ayment 
in British India of any sum securetl thereby, and to sue for any relief 
in respect of the pobey in any Court of conif)ctent jurisdiction in British 
India. Where a holder chooses to avail himself of the last-named statu- 
tory option, all questions of taw arising in cunncctiun with the |>olioy 
are by the terms of the section to lie determined according to the law in 
force in British India. 

Thus, in the case contentplate<l, although every tenn of the policy 
may expressly attract a foreign law, it would seem obligatory on the Court 
to apply the law of British India only. In consotpumce it would seem 
that average adjustment would have to he carrirsl out in acrordance 
trith Indian rules in that matter. Assuming that the jiolicy under exami- 
nation had been issued after the Insurance .\ct, 193s, had come into 
force, the rules applicable would doubtless be the Calcutta liules (if 
an}') read with any proreablo usage of the port. The inelastic terms of 
th^ section may well give rise to difficulties where the loss is occasioned 
in other waters and a foreign statement is necessary. »So, too, unless 
local Indian rules be as good as the York-Antwerp Rules and as generally 
acceptable to foreign commercial opinion, a good deal of marine insurance 
which might be effected in India either through Indian -owned concerns 
or with companies at any rate liaving branches in India may be attracted 
elsewhere. 

SeU eooered in case of deviation or change of voyage at a premium to be 

arranged provided notice be given on receipt of advices. 

Here we have a specimen of a "held I'overwl” clause. By it the 
assured does not lose his rights under the general terms of the policy by 
reason of a deviation or even by a change of the voyage itself, provided 
that he sncceeds after due and proper notice in arriving at an agreed 
premium to cover the altered risk. 

In so ease is the Company liable for deck cargo unless specially (Mowed. 

The risk attending deck cargo is obvious. The words “spedally 
allowed” are perhaps not happy, sinoe they leave it unoeriain whether 

® Ibis Court which fannerljr was cntiiM “The Sapntne Court of ItMashsus" 
now has the later statatory desisnstiim "Tbs Higb Comt of Jud ka S m w at Fort 
William in Bausl”, 

* See the Ji e fu mion at pp. 197-140, ontr. 

* See p. 10, as#e. 
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the word “allowed” would cover what may be permitted by usage. 
I^bably all that is intended is to attract the terms of some special sub- 
eidiaiy oontraot in respect of deck cargo into which the parties intend 
to enter and which might be stamped or written on the b^y of the in* 
Htrument, so as to override this general stipulation, or might be embodied 
in a slip or made a matter of endorsement. 

The Warranties. — In the policy under examination the stipula- 
tions figuring in the main body of the instniment end with a clause 
beginning with the throe words “warranted free of”. In the margin 
of the instrument are a number of other clauses, for the most part printed 
in smaller type, which all begin with the word “warranted”. The reader 
is thus intro<luce<l t<i that class of stipulation which in a policy of marine 
insurance is known as a “warranty”. 

Tlic place of warranties in the law of contract in British India has 
already been the subject of discu.ssion in Chapter II of this treatise.^ 
In the law relating to marine insurance a warranty may be either express 
or implied. Nor does that statement wholly exhaust the matter, since, 
as alreatly pointer! out in the earlier passage alluded to above, in marine 
insurance, “any statement of fact bearing upon the risk introduced into 
the written jxtlicy i.s, by whatever words and in whatever place, to be 
construed as a warranty, and, prima farie, at least, compliance with that 
warranty is a condition premlcnt to the attaching of the risk.® 

To use jxrpular language, the meaning to Ix' attached to the words 
‘'warranted free from” or "warranted free of” which commonly figure 
at the heatl of this particular kind of stipulation is that the party who 
insures pledges himself that the generality of the words expressing, in 
the main btxly of the policy, the risks which the insurer undertakes, 
shall be limited and cut down by what is stated in each and every clause 
which begin.s with the word "warranted”. In other words, each such 
warranty expresses an ’ exception” to what would otherwise be apparent- 
ly included in the risks for which the underwriters make themselves 
liable. Another class of "warranty” is so worded as to assert the truth 
of some fact as a condition of the contract. 

In the English Code * — making use, as it must do, of technical lan- 
guage — an express warranty may be either a “promissory warranty” 
or a mere “exception”. In the former class the assured undertakes that 
some particular thing shall or shall not be done, or that some oont^tion 
shall be fulfilled, or he affirms or negatives the existence of a particular 
state of facts. ‘Thus what is imported into the contract by this kind of 
stipulation is a condition which must be exactly complied with, whether 
it be material to the risk or not. It follows that in accordance with the 
law of oontraot already discussed earlier in this treatise,* non-complian(« 
with such a condition is styled a “breach of warranty” and its effect is 
that, unless the policy otherwise expressly provides, the underwnter 
is discharged from his liability as and from the date of the breach, 
though not in respect of liability incurred before that date. (Paiwon v. 
Watson, [1778] 2 Cowp, 785; Ds Hahn v. HariUy, [1786] 1 Term. 343; 
BlmMurst v. CoekeB, [1789] 3 Term. B. 360.) A mere intention to break 


‘ Pages 3fr-40, ome. 
' Sec. 33. 


* Thornton v. Weemi, [1884] 9 

* Pages 38-41, onle. 


A.C/. e/1. 


* Thia doea not that the poUov ie “void " ; it only meana that it U “ vo^ 
able”. Thn* the underwrite rosy, at hie option, “avoid” the pohoy or waive 

tbe breach. 
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• wamatyB,of«ourae,notHeaofa. (^mpaon 8. S.Co.v. Premier Undttr- 
writing AeaociaHm, Ltd., [1905] 10 Com. Cas. 198.) Iti the eo n oept of 
» vamuity as easentiaJly what lawjrers call a condition it may either he 
classified as a condition precedent or a condition aubsMuent. {Vnim 
huurmtee Society of Canton v. WilU tt Co., [1916] 1 A.C. 281.) 


Particular Warranties Examined. — ^The individual warranties 
which figure in the policy under examination mar now be set out seriatim 
and commented upon as follows: — 

“ Warranted free of all liability for loss arising from leakage or breakage 
of or to any liquid or liquid package.” 


This is a clause sometimes inserted to guard against petty claims 
ng from circumstances never easy to prove or disprove as directly 
ed by a peril of the seas. 


J. Warranted free of capture seizure arrest restraint or detainment, and the 
consequences thereof or of any attempt thereat ; also froni the consequences 
of hostilities or warlike operations, whether there be a declaration of war 
or not, civil war, revolution rebellion insurrection or civil strife arising 
therefrom or piracy. 

WboB as the result of the world war of J9J4-J9J8 rialrs phrased ia 
the traditional marine policy' as liabilities regularly undertaken and 
expressed by the words " surprisals, takings at sea, arrests, restraints, 
and detainments of all kings, princes and people of what nation condition 
or quality soever” had ceased to be rare and had become, on the 
contrarj-, common haiards, not only were these risks left out of the list 
of perils insured against but the perils themselves were regularly made 
the subject of an express exception in the form of a warranty which 
came to be kitown as the "F.C. 4 S. Clause”.' From the trend of the 
earlier cases in which the phra.se "consequences of” vas relied upon, 
it was plainly intended by the original draughtsmen to iijclude something 
beyond the proximate cause. But the House of Lorcis has construed 
the word “consequence” as referring to the immediate and not to the 
remote causes of a lose. (.Anderson v. Marten, (I9(>KJ A.C’. 334, 339.) 

Some insurers after the word ‘'princes” or "petrple” commonly 
insert the word “usurpers" in such a clause. A policy containing an 
F.C. & S. clause does not cover war risks. Tims, as a rriatier of history, 
the acceptance of war risks or of any jjeril falling withiri an F.C. and 8. 
clause must be mode the subject of separate insurance. 

In Johnston v. Hogg, [1883] 10 Q.B.H. 432, 435, Cave, J., rather 
depreoatod the attempts of text-book writers to give distinct and 
different meanings to such words as “capture'', “seizure”, ''arrest'', 
“detention ” and “ restraint reganling it as wise to rely for the partiotUar 
meaning “not on any general rule, but on the context ai)d droumstances 
of the case”. Nonetheless, the courts themselves have treated the word 
“seizure” as of wider significance than “rapture”, as for instance, by 
bolding that the former will include the taking or arreeting of a ship 
peace time at the hands of some revenue or sanitary authority of a fordgn 
state; while “capture” has come to mean the taking by a Mlligersnt as 
prise of war, i,e., with intent to de|Mive the owner not nieraly of temporary 
po sses s i on but of all property in tlm subject of the seizure, (Cory ▼. Bwrr, 


> Standing for “firoe of capture sod aeiiuM, etc.” 
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[1883] 8 A.C. 393; JlfiUer v. law AedderU Insurance Co., [1903] 1 K.B. 
712; 8t. Paul Fire As Marine Insurance Co. v. Morice, [1906] 11 Com. 
Cas. 163; Anderson v. Marten, [1908] A.C. 334.) But a voyage abandoned 
from fear of capture does not entitle the holder of a marine policy to 
recover as for a loss by “ capture {Kaeianoff v. China Traders Insurance 
Co., [1914] 3 K.B. 1121 ; Becker, Gray and Co. v. London Assurance Corp., 
[1918] A.C. 101.) 

2. Warranted free of loss or damage caused by strikers locked -out workmen 

or persona taking part in labour disturbances riots or civil commotions.^ 

This warranty involves a number of definitions, e.g., of a “ striker ” and 
a “locked-out workman”: which in turn must depend upon a definition 
of a “strike” and a “lock-out”. Prior to the more recent legislation 
concerning trade disputes, and those modem methods of enforcing the 
views of one side or the other which are unknown to the law of contract, 
there was, in the language of Kelly, C. B., in King v. Parker, [1876] 34 
L.T. 889, no authority giving “a legal definition of the word ‘Strike’”. 
The court in Farrer v. Close, [1869] L.R. 4 Q.B. 612, held a “strike", 
properly defined, to be “a simultaneous cessation of work on the part of 
the workmen ”. But such a definition would obviously cover anj' common 
cessation however motivated, and consequently it has not found favour 
either with judges or with the draughtsmen of statutes enacted for the 
puipose of dealing with events of that character. Thus we have it that 
a mere refusal to work because an infectious disease is prevalent, or the 
weather is too hot or too wet, or such likeexcuse, is not a “strike” such as 
would provide a party with a valid excuse for a delay in fulfilling his 
contract. {Stephens v. Harris, [1888] 57 L.J. Q.B. 203.) In Richardsons 
v. Samuel, [1898] 77 L.T. 479, it was held that the word “lock-out” like 
the word “strike ” in its ordinary meaning, applies to labour disputes. But 
in Williams Bros. Ltd. v. Kaamlooze Y enruMtschap Berghuys Kolenhande.l, 
[1917] 86 L.J. K.B. 334, a concerted agreement by a crew refusing 
to sail, on the ground that they would be exposeii to the danger of being 
sunk by German war vessels, is a “strike” within the meaning of the 
term in a charterparty. It may be taken that for the purposes of marine 
insurance, the courts treat "warranties” appearing in a policy as governed 
by the same principles and rules of interpretation as are applied to 
“exceptions” in shipping contracts. So, where, as here, the warranty 
seeks to except from liability, h>s8 or damage caused by strikers and locked- 
out workmen, the decision in Richardsons v. Samuel {supra), where it was 
held that non-employment of men because there is no work for them 
to do is not a lock-out, becomes one of irajwrtance to those interested 
in such a clause as we are examining. 

The words “strike” and “lock-out” are subject of statutorj' defini- 
tion in a ret'ent Indian statute, namely, the Trades Disputes Act, 1929,^ 
section 2, clauses (e) and (i) of whici> are in the following respective 
terms; — 

“ (e) ‘Lock-out’ means the closing of a place of emplojnnent, or the 
suspension of work, or the refusal by an employer to continue to employ 
any number of persons emplo3n>d by him, wheie such clo.sing, suspension 
or refusal occurs in consequence of a dispute and is intended for the 


1 This is one of what are known as the Institute (Cargoi Clauses : and as such 
is oommonfy included in all modem marine policies based on SngUsh models. 

• Act VII of 1928. 
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porpoae of oompeUing thooe persons, tir of aiding anotber employer in 
compelBng persons em|^yed % him, to accept terms or conditions of or 
affecting employment; ” 

“(t) ‘Stiike’ means a cessation of work by a body of persons 
employ^ in any trade or industry acting in combination, or a concerted 
refnsal, or a refosal under a common understanding, of any number of 
persons who are or have been so employed to continue to work or to accept 
emjdoyment.” 

The foregoing definitions will, it is conceived, be accepted by the 
eourts in India as aids to the interpretation of a warranty relating to 
strikers and locked-out workmen. It- is also Kubmittc<l that a striker is 
one who takes part in a strike. Accordingly in this regard the case of 
Smith V. H ood, [1926-27] 43 T.L.R. 179 may usefully be referred to. That 
case turned on an interpretation of one of the Emergency Regulations, 
1926, in England, wherein Regulation 21 ma<le penal the doing of anything 
or the attempt to do anything calculated or likely to iinp^e, delay or 
restrict the supply or distribution of certain necessary conimodities. 
There was a proviso, however, that no one should be held guilty of an 
offence under the Regulation “by reason only of his taking part in a 
strike . . A board having been formed of engine-men, miners 

and others employed in a tvrtain colliery area appointed one W. K. 
Smith as their secretarj’, who, in the course of the duties which he un- 
dertook. forwarded a copy of a resolution of this bfiard to the managers 
of certain collieries and also to the owners’ association. This resolution 
gave an intimation by way of earning, that in a certain eventuality the 
■‘safety men” who by agreement were remaining at tlieir posts during 
a strike of the miners generally, would be called out. On conviction by 
local justices of an offence against this regulation, and on a case stated 
by them to the King’s Bench, the conviction was set aside, one member of 

Divisional Bench (Salter, .1.) being of opinion that the secretary’s 
action constituted '‘taking part in a strike” within the meaning of the 
proviso. It is submitted that this dictum is correct ; and that it would 
seem to follow as a matter of logic that one who may be held to be taking 
part in a strike should be classified as a “striker”; and in like manner 
that an employee who is the victim of a lock-out is a “ locked-out work- 
man” within the meaning of this warranty. 

The words “taking pari in labour disturbances” would, no doubt, 
include those who, not being themselves workmen, are nonethefees often 
found playing the part of agitators at the time of labour disputes, and 
whose ranks are oft tiroes responsible for particular acts of disturbance. 

Taming to the word “ ^ 1001 ” we are again led to the statute law of 
the land. The law of crimfm India is almost entirely codified. The 
topic of riot, though the word itself is not defined, is dealt with in a 
group of sections from 141 to 146 of the Indian Penal (k>de.^ In these 
sections the offmee of rioting is defined with reference to the earlier 
statutory definition of an unlawful assembly. It is necessary, therefore, 
to refer to the definition of the latter which is to'be found in aeotion 141 
and which reads as foDowa : — 

“ 141 . An aaamnbly of five or more persons is designated an unlaw- 
ful assembly if the common object of tbe persons composing that aatomUy 
is first to overawe criminal force or show of criminal force the 


> Act XLV of IMO. 
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legislative or executive government of India or the Qovemment of any 
presidency or any lientenant governor or any public servant in the exercise 
of the lav^ul power of such public servant ; or, second, to resist the execu- 
tion of any law or of any legal process; or, third, to commit any mischief 
or criminal trespass or other offence; or, fourth, by means of criminal 
force or show of criminal force, to any person to take or obtain possession 
of any property, or to deprive any person of the enjoyment of a right of 
way, or of the use of water or other incorporeal right of which he is in 
possession or enjoyment or to enforce any right or supposed right: or, 
fifth, by means of criminal force or show of criminal force, to compel 
any person to do what he is not legally laiund to do, or to omit to do 
w hat he is legally entitled to do. 

Explanation. 

An assembly which was not unlawful when it assembled may sub- 
sequently liecome an unlawful assembly.” 

The offence of rioting as sot forth in section 14fi imports the concept 
of an unlawful assembly engaged in pursuing its common object. The 
relative section is thus worded ; — 

“ 14fi. Whenever force or violen<'e is used by an unlawful assembly, 
or by any member thereof, in prosecution of the common object of such 
assembly every moinl)cr of such assembly is guilty of the offence of 
rioting.” 

The expression “civil commotion”, so far as the author is aware, 
has not l)oen the subject of judicial definition in India. In an English 
case, alluded to in an earlier jwirt of this present chapter (Republic of 
Boltina V. Indemnity Mutual Marine Assurance Co., [1909] 1 K.B. 785 
C’.A.), an attack on a ship by revolutionaries w'as held to be “civil com- 
motion” and not “piracy”. 

•1. Should the risks excluded by Clause 1 (F.C. et- S. Clause) be reinstated 
in this policy by deletion of the said Clause, or should the risks or any 
of them mentioned in the same clause or the risks of mines torpedoes 
bombs or other enyines of war be insured under this policy, then not- 
withstanding anything in this policy to the contrary 

(a) the insurance against the said risks shall not attach to the interest hereby 
insured or to any part thereof 
(t) prior to being on board an overseas vessel, 

(For the purpose of this Clause 3 an overseas vessel shall be deemed 
to mean a vessel carrying the interest from one port or place to 
another where such voyage involves a sea passage by that vessel) 
(ii) after being discharged overside from an overseas vessel at the 
final port of discharge or 

after expiry of 15 days counting from midnight of the day on which 
the overseas vessel is safely anchored or moored at the final 
port of discharge, whichever shall first occur, 

(ii*) at a port or place of transhipment to another overseas vessel 
after expiry of 15 days (counting from the midnight of the day 
on tehieh the overseas vessel entering with the interest is safAy 
anchored or moored) until the interest is on hoard the on-carrying 
overseas vessel. 
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/» tht eoeni ^ Oe Meereiae my libmig gratUed to the Shipoumer or Char- 
terer emder the contract of affreightment wherdtp each cantraet is termi- 
nated (U a port or jdaee other than the desUnatian named therein each 
port or piaee shall be deemed the fined port of discharge i for the purpose 
of this Clause. 

(h) (his policg is warranted free of any claim baaed upon loss of, or frustra- 
tion of, the insured voyage or adventure caused by arrests restraints or 
detainments of Kings Princes Peoples Usurpers or persons attempting 
to ueurp potoer. 

This clause is intended to limit liabilities in the nature of war risks 
which have been assumed in more general terms elsewhere in the policy, 
either by deletion of the F.C. k S. clause or otherwise. Sub-olaose 
(b) presents an example of the introduction of the words “usurpers or 
persons attempting to usurp power”. 

In the particular policy we are examining the warranties comprised 
in clause 3, sub-clauses (a) and (6), are followed by a stipulation (printed 
in bolder tj-po) worded as follows: — 

“If anything contained in this policy shall be. irtcot^sislenl with clause 
3 (a) and 3 (b) or either of them it shall to the extent of such inconsistency 
be nuU and void." 

4. Held covered (subject to the terms of these clauses) at a premium to be 
arranged ta ease cf deviation or change of tr>yage, or other variation 
of the adventure by reason of the exercise of any liberty granted to the 
Mpowner or charterer under the contract of affreightment, or of any 
omission or error in the description of the interest vessel or voyage.* 

This clause (amongst other things) attracts the topic of deviation. 
The word “deviation ” means, in the law relating to shipping, a departure 
from the course of the voyage stipulated in the contract or. where such a 
course is not specifically described, a defiartiire from the customary 
course.* In the law of marine insurance the word is used sometimes of 
an alteration in the course f>f the \oyage of such a character as would 
make it a deviation under the law relating to alupping generally, and 
sometimes of any departure from the conditions of the [sdioy. It is, 
however, most commonly used in the former of the two senses. The 
clause under examination is intendivl to pmvide the assured with cover 
in spite of any departure from the conditions agreed upon in the policy 
so long as any variation contemplated by the clause is (lermissiblo under 
the contract of aSreightment. The nutder is already aware that this 
partienJar policy ia upon goods and not ujs>n shi[i. And his attention 
has already been directed U> an earlier clause whereby the risk is held 
covered in case of deviation or change of voyage at a premium to be 
arranged provided notice be given on receipt of a4ivices. It is perhaps 
somewhat strange that some stipulation as to notice does not find a place 
in the clause now under discussion. The custom of merchants, however, 
as accepted by authority, requires notice of deviation within a reastmable 
time after the assured receives the relative ailvioe. (Thames and Mersey 


* Thn sub clause u aouther woli-lumwn luaUiuta (Cargo) CtauM*. 

* This n the Institute form of eommou “ Oavialioa Clause “. See. ia rs«a»d t* 
port of dwoharge. what » said below under " Deviation 

* See tiw definittun with authnritwe nted at pp. Ill and 1B2. anls. 
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Insurance Co. t. Van Lam, [1917] 2 K.B. 48; Hood v. West End Packing 
Co., [1917] 2 K.B. 38 CA.) Delay in giving notice is excusable if a more . 
prompt notice would on the facta haw conferred no benefit on the under- 
writers. {Menu Decker A Co. v. Maritime Insurance Co., [1910] 15 Com. 
Cas. 17; HewiU v. London General Insurance Co., [1925] 23 Lloyd, L.R. 
243.) It is important to note that an undisclosed intention to alter the 
risk at the time when the insurance was effected is not covered by an 
ordinary deviation clause of this kind. {Laing v. Union Marine Insurance 
Co., [1895] 1 Com. Cas. 11.) 

The words “at a premium to be arranged” need comment: the law 
being, according to the custom of merchants, that where no arrangement 
is in fact come to, a premium reasonable in the circumstances is none- 
theless payable, i.e., a reasonable addition to the previously agreed 
premium is claimable. This is on the analogy of “reasonable price” 
under the law relating to sale of goods. What is a reasonable sum in 
such circumstanet's, is, of course, a question of fact.! 

“Deviation” as a terra of art and in regard to the voyage itself is 
to be distinguished from a mere “change of voyage” as al^ from mere 
“delay”. (Wooldridge v. Boydell, [1778] 1 Doug. 16; Bottomley v. Bovill, 
[1826] 5 B. & C. 210; Simon Israel A Co. v. S^guAck, [1893] 1 Q.B. 303 
C.A.) The same chain of oases establishes the principle, however, that 
though a more change of voyage is something other than a deviation, the 
effect, unless otherwise provided for in the pobcy, will operate as a 
discharge of liability of the underwriter as from the time when the 
determination to change actually appears : though at that moment the ship 
may not have de()arted from the agreed course when the loss occurred. 
(See also Tasker v. Cunninghame, [1819] 1 Bligh H.L. 87.) 

So, too, the underwriter may be discharged where in the case of a 
voyage policy there is undue or unexcusable “delay” in prosecuting 
the voyage. Such a discharge operates from the moment the delay 
becomes unreasonable. (Company of African Merchants v. British In- 
surance Co., [1873] 8 Exch. 154; Schroder v. Thompson, [1817] 7 Taunt. 
462, where the delay was excused; Samuel v. Royal Exchange, [1828] 

8 B. & C. 119, excused on the ground of the circumstances being outside 
the Master’s control or that of his owner.) 

The English C<Kle defines deviation and lays down when deviation 
or delay is to be excused. The relative provisions, being founded upon 
principles already well settled by authority, may usefully be set out 
here; for it is conceived that the courts in India will follow and apply 
those principles which have thus found favour in England. The sections 
of the English Code alluded to are sections 46, 47 and 49 and are thus 
worded : — 


“46. Deviation. — (1) Where a ship, without lawful excuse, deviates 
from the voyage contemplated by the policy, the insurer is discharged 
from any liability as from the time of deviation, and it is immaterial 
that the ship may have regained her route before any loss occurs. 

(2) There is a deviation from the voyage contemplated by the 
Policy ; — 

(a) Where the course of the voyage is specifically designated by 
the jHjlioy, and that course is departed from; or 


* Some azamples of “held covered” olsueee of this kind will be found in 
Byderirinid (Dteoan) Co. v. WMoughby, [1899] 2 Q.B. 630; Qrun^kSuomsI^C^ 
V. MariUms Insuranc* Co., [1908] 1 K.B. 387: Hewitt Bros. v. Wdson, [1914] 20 
Com. Cas. 241 CJi. 
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{h) Wbote ihs eouw a; cm c my a ga u m ^^eomoally deeigpwtod 
by the pcdicy, tat the- imiiM «ta*'f(urtioinAry pourae is de< 
parted trom. 

(3) The intention to deviate is immaterial ; there must be a deviation 
in fact to discharge the insurer from his liability under the contract." 

The word "intention" here is to be contrasted with the word “deter- 
mination’’ used on page 173, atUe. In the words of Lord Eldon in 
Taaherv. Cunninghame (supra), “undoubtedly a mere meditated change 
does not affect a policy. But cireum.stances are to be taken as evidence 
of a determination, and what better evidence can we have than that 
those who were authorised had determined to change the voyage ? ’’ 

A case recently decided in the Court of Appeal (Reardon Smith Lines 
Li. V. Black Sea d- Bailie (lenertil Insurance Co. Ld.. [1938] 2 All E.R. 706) 
illustrates the difficulties which arise where a policy of marine insurance 
has to be read uith the contents of the particular bill of lading or of a 
charterparty to duteniuuc a hether the course pursued by a ship amounts 
to a deviation or is something permitted by the usual “Touch and Stay" 
or “Deviation" clauses; or, again, whetlier an ap]>Hrent deviation is in 
reality not to be so regarded, by reason of some custom which has to be read 
into the policy. It has for long been the settleil law that liberties g^ven 
by the “Touch and Stay", or ordinary "Deviation”, clauses have refer- 
ence in a royagti jiolicy to phnva which are sul>stantially on the direct 
geographical route betweiMi the two ports nanu*d in the |>olicy. For the 
ship to touch anywhere else would thus be a deviation excusable only on 
one or more of the grounds enumerated above. It was proved in the 
case now commented u[kiu that 75% of the owners' vessels proocoding to 
and from the [K>rts named in the policy did not call at Conslanza while 
the remaining 25% did. On the facts, the majority of the court erf appeal 
held that the attempt to establish a custom of calhng at Constanza and 
thereby establishing an alternative route via that port so as to escape 
deviation, failed. The majority went further, bolding that as the words 
of the charterparty were iinamhiguoiu ami provided for a direct route, 
evidence as to the alleged trade custom was inadmissible. They held the 
call at Constauza to amount to a " deviation ". 

“47. Several ports of discharge. — (I) Where several ports of 
discharge are H[ieci{ied by the policy, the ship may proceed to all or 
any of them, but in the absence of any usage or sufficient cause to the 
contrary, she must proceed to them or such of them as she goes to, in 
the order designated by the policy. If she does not, there is a deviation. 

(2) Where the policy is to ‘ports of disoharge’, within a given 
area, which are not named, the ship must, in the absence of any usage 
or sufficient cause to the contrary, proceed to them, or such of them 
at abe goes to, in their geographical order. If she does not, there is a 
deviation.'' 

"49. Excuses for deviation or delay. — Deviation or delay in pro- 
aeoutiiig the voyage contemplated by the policy is excused; — 

(а) Where authorised by any special term in the policy ; or 

(б) Where caused by circumstances beyond the oont^ of fb® 

master and his employer; or 

(e) Where reasonably ne ces sa r y in order to comply with anexpre* 
or implied warranty; or 

(d) Where reasonably necessary for the safrsty of tito Atp 
subject-matter insured; or 
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(e) For the of uviag huiwan life, or aiding a ship in 

distress men httman life may be in danger; or 

(/) Where reasonably necessary for the purpose of obtaining 
medical or surgical aid for any person on board the ship; 
or 

(g) Where caused by the barratrous conduct of the master or 
crew, if barratry be one of the perils insured against. 

(2) When the cause excusing the deviation or delay ceases to operate, 
the ship must resume her course, and prosecute her voyage, with reason- 
able despatch.” 

The following case.s illustrate what the courts in England have 
accepted as excusing deviation or delay: Puller v. Glover, [1810] 12 East 
124; Naylor v. Taylor, [1829] 9 B. & C. 718; Hyderabad (Deccan) Co. v. 
Willoughby, [1899] 2 Q.B. 530: EUon v. Brogden, [1740] 2 Stra. 1264; 
Delaney v. Stoddart, [1776] 1 T.R. 22; Bouillon v. Lupton, [1863] 15 C.B. 
(N.S.) 113; Scaramanga v. Stamp, [1880] 5 C’.P.D. 295; Ross v. Hunter, 
[1790] 4 T.R. 33. t'lause (t) of section 49 of the English Code dates from 
five years before the |ia«sing of the Maritime Conventions Act, 1911,1 
which imposes uiKui the Master a duty to render salvage services where 
human life is in danger. 

It is understood and agreed that no claim under this Policy will be jjaid 
in respect of drugs to which the various International Conventions 
relating to Opium and other dangerous drugs apply unless 

(a) The drugs shall be e.rpressly declared as such in the policy and the 
name of the country from which, and the name of the country to which 
they are consigned shall be specifically stated in the policy 

and 

(b) The proof of loss is accompanied either by a license, certificate or autho- 

rizaiktn issued by the Government of the country to which the drugs are 
consigned shotcing that the importation of the consignment into that 
country has been approved by that Government, or, alternatively, by a 
license, certificate or authorization issued by the Government of the 
country from which the drugs are consigned showing that the export of 
the consignment to the destination stated has been approved by that 
Government. 

The above clause is not in form a warranty but creates conditions 
precedent. Its special reference to the trade in dangerous drugs, which is 
a prominent feature in Asiatic commerce, may well find a place in policies 
covering merchandise shipped out of or into Indian ports. The manu- 
facture, import, export and the distribution of a number of habit- 
forming narcotic drugs has been the subject of international conventions, 
the more important of which were the Hague Convention of the 23rd of 
January, 1912, and the Geneva Conventions of February the 19th, 1926, 
and of the ISth of July, 1931. Most parties to those conventions subse- 
quently passed appropriate legislation to give effect to them. In England 
a number of Dangerous Drugs and Poisons Acts were passed between 
1920 and 1933. In India the manufacture and sale of dangerous drugs 
is controlled by the Excise Acts locally administered by the provincial 
departments oonoernsd. Rules regarding the importation of these drugs 
are creatures of the Indian Sea Customs Act read with the relative 


11*2 Q«o. V, 0, 67. 
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Oovemment notifioatioQB. Proviao^ Aote Bengi^ Aot IV 
1866 i»ovide penattiss f(ff Hie intl^aotion aoj drug into a bamtok 
or into a war-ship. Touching adulteration of drugs the Indian Penal 
Code has certain provisionB.* 

IPaiTaMied free from Particular Average unless the vessel or craft be stranded, 
sunk or burnt, but notwithstanding this warranty the Insurers are to pay 
the insured value of any package or packages which may be totally 
lost in loading, transhipment or discharge, also for any loss of or 
damage to the interest insured which may reasonably be attributed to 
fire, collision or contact of the vessel andjor craft andlor conveyance 
with any external substance (ice included) other than water or to dis- 
charge of cargo at port of distress, also to pay Landing, Warehousing, 
Forwarding and special charges if incurred for which insurers would 
be liable under a policy covering Particular Arerajrf. This clause 
shall operate during the whole period covered by the Policy.^ 

This clause in the policy under examination stands fitet in the 
marginal stipulations. It is an example of a clause which though it 
begins with the three words “warranted free from” does not in fart 
constitute a warranty in law. To the student this may prove difficult 
to understand and remember. The test of a warranty in law, however, 
is the intention of the parties as expressed in the words by wbirti they 
mean to be bound. If the words in any clause are intend^ to aoipnnt 
to a warranty, then it must be plain from those words that the parties 
intend a breach of the warranty to discharge the underwriter from his 
liability. But it has been long recognized that this familiar clause 
“warranted free from particular average” is not intended to carry with 
it the result that the existence of even s trifling particular average loss 
would avoid the policy. So in contemplation of law, whilst this well- 
known form of clause provides an exception from the risks undertaken, 
it is not a warranty properly so-called. It is well-settled that no parti- 
cular form of woi^ is necessary to constitute an express warranty: 
any form will suffice u'hich conveys an intention to warrant. {Unicm 
Insurance Society of Canton Ltd. v. Wills, [1916] 1 A.C. 2M1, 287; York- 
shire Insurance Co., Ltd. v. Campbell, [1917] A.C. 218, 224, 226.) Indeed 
a mere description, if sufficiently precise and of fundamental importauoe, 
may be construed as a warranty, e.g., a “Danish brig”, goods “on board 
the Mount V’ernon, an American strip”, are words of dcseriptire import' 
anoe which have been construed as amounting to warranties, the in- 
accnrscy of which description would thus constitute a breach resulting 
in avoidance of the policy. 

It will be notic^ that the exception does not take effect if the vessel 
or oraiil be “ stranded, sunk or burnt ”. What amounts to a “strudiiv ” 
has already been dealt with in an earUer jMrt of this chapter .4 Irot 
all the der^ons are easily reconcilable.^ There is, ns yet, no judkial 
decision aa to the meuaing of the word “sunk " in this clause. In one case 
in 1886 a jury found that a partly submerged vessel which hod oontrived 
to readi port in thal eoodition had not sunk within the meaning of the 
policy so^ upon. (Bryant d> May v. London Assuranee Corpa., [1886] 


I Bee. S3. • Sees. 374 and t7S, 

* This is the I nst H uS s form of tbs eetmaon “P.P.A. OlaiMe’'. 

* See p. 144, onM. 

* See Uis diseiwiion in Acaoitld, llili Ed., Bses. 884-8M>. 
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2 T.L.R. 591.) la Tadi a ^ diSmnoe between "liiiking'* and “strand- 
ing” ws« oonndeied W the Bmnbay High Court in JSfMi ^agan Jtntoo 7 . 
ChooniUd OhoUM, [1906] 29 Bom, 360. There the mcta were that as 
the vessel was entering the port at Karachi she took the ground about 
a 100 yards from the wharf. She then heeled over to starboard and with 
the rising tide became wholly or partially filled with water. She was 
shortly afterwards lightened by removal of part of her cargo. She was 
thereupon floated and was safely brought alongside the wharf. The 
Court held this to be no “sinking”, but merely a “stranding”, whereby 
the insurers incurred no liability under the warranty. 

In an earlier case in the same Court the warranty was in the more 
usual form, t.e., “warranted free of particular average Unless stranded, 
sunk or burnt”. The ship went aground on some rocks off the port of 
Jeddah. The Court construed a clause in Gujrati as not inconsistent 
with the express warranty in the English language, and the underwriters 
were held liable for a particular average loss. {Hajee Esmtiil Hajee Sidick 
V. Shnniji Poonjani, [1878] 2 Bom. 550.) 

From the decision in The Olenltvel, [1893] P. 164, and [1894] P. 48, 
it is to be collected that a vessel must be substantially damaged by fire 
before she can be held to have been “burnt” vritbin the meaning of this 
clause. The Court of Appeal in that case treated it as a pure question 
of fact as to whether a vessel could be called a “burnt” gjjjp wjtJiii) the 
ordinary meaning of the English language. 

By the concluding portion of the clause under esiamination the 
underwriter, notwithstaning the generality of the exception which the 
earlier part of the clause expresses, shows himself content to bear the 
insured value of packages totally lost where, amongst other things, the 
io.s8 and damage may reasonably be attributed to fire, collision or contact 
of the vessel with a foreign substance (ice included) a^ld to meet all 
forwarding and special charges for which he might be liable under a 
policy expressed as one “with particular average”. In this context 
it is necessary to point out that what is said in this ciause as to the 
vessel coming into contact with a foreign substance, is inserted in order 
to overcome the difficulty that in marine insurance the word “collision” 
refers only to the striking of one vessel against another, and does not 
cover damage brought about by contact between a vogsel and some 
external substance other than the hull of another vessel. 

The principles governing recovery where an “F.P.A,” warranty 
is included, were well-settled by authority in England l)efore the Code 
of 1906 was passed. See Hag'edom v. Whitmore, [1816] 1 Stark 167 ; 
Navom v. Hnddon, [1860] 9 C.B. 30; Ralli v. Janson, [1856] 6 E. & B. 
422; Duff V. Mackenzie, [1867] 3 C.B. (N.S.) 16; Kidaton v. Empire Insu- 
rance Co., [1866] 1 C.P. 535 and the cases there reviBwe<i at M8; Cator 
V. Oreat Western Insurance Co. of New York, [1873] 8 C.P. 662, 669; 
De Mottos V. Saunders, [1872] 7 C.P. 670; Price v. AI Small Damage 
Assn., [1889] 22 Q.B.D. 5^ -, Oppenheim v. Fry, [1893] 3 B. & S. 873, 884; 
Fabrique De Produita Chimiques v. Large, [1923] 1 K.B. 203. The effect 
of the authorities has been incorporated in section 76 of the English Code 
in these words : — 

“(1) Where the subject-matter insured is warranted free from 
particular average, the assured cannot recover for a Iobs of part, other 
than a loss ineurr^ by a general average saorifioe, unless the conteact 
contained in the polioy be apportionable; but, if the contract be appor- 
tionable, the assured may reoover for a total loss of any apportionable 
part. 
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(2) Whne the sabjeot-matter iBsiuml is warranted £ree from parti* 
cukr average, either wholly or under a certain percentage, the inanrar 
is nevertibetees liaUe for salvage charges, and for partiouW chargwi 
and other expenses properly insured pursuant to the provisions of the 
sueing and labouring clause in order to avert a loss insured against. 

(3) Unless the policy otherwise provides, where the subject-matter 
insult is warranted free from particular average under a specified per- 
centage, a general average loss cannot be added to a particular average 
loss to make up the specified percentage. 

(4) For the purpose of ascertaining whether the specified percentage 
has been reached, regard shall be had only to the actual loss suffered by 
the subject-matter insured. Particular charges and the expenses of and 
incidental to ascertaining and proving the loss must be excluded.” *■ 

It were inconsistent with the scale of this treatise to comment upon, 
or even to enumerate, all the clauses in a policy of marine insurance which 
modem commercial usage has devised, and which may be classified as 
“warranties”. It is proposed, therefore, to touch upon only a few types 
of clause as to the interpretation or effect of which something needs to 
be said. And in order that the reader may grasp the relationship which 
exists between a warranty which is expressed by the language of a parti- 
cular clause, smd those other warranties which, though not so expressed, 
the law aevertiieiesa impliea, it aeeda to be ptxnted oat that where there 
is inconsistency between an express warranty and one which is to be 
implied, the express warranty prevails. (Quebec Marine Insurance Co. 
V. Bank of Canada, [1870] 3 P.C. 234; Sleigh v. Tyser, [1900] 2 Q.B. 
333.) A ^p is sometimes warranted to be in “good safety”, or to be 
otherwise “well” on some particular date. This is an old warranty, 
and since Blackhursl v. CockM, [1789] 3 T.R. 360, it has been held to be 
sufiBcient compliance with such a warranty if she be safe at any time 
during that day. 

Warranty of Neutrality. — Sometimes a warranty itself sets up, by 
necessary implication, some condition which has to be fulfilled ; and thus, 
in a sense, the express warranty creates an implied warranty. An 
example is a warranty of neutrality, as to which the English Code has the 
following provisions : — * 

“(1) Where insurable property, whether ship or goods, is expressly 
warranted neutral, there is an implied condition that the property shaU 
have a neutral character at the commencement of the risk, and that, 
so far as the assured can control the matter, its neutral character shall be 
preserved during the risk. 

(2) Where a ship is expressly warranted ‘ neutral ’ there is also an 
impUed condition that, so far as the assured can control the matter, she 
shall be properly documented; that is to say, that she shall carry the 
necessary papers to establish her neutrality, that she shall not faWy 
or suppress her papers, or use simulated papers. If any loss occurs 
through breach of this condition the insurer may avoid the contract.” 

The subject of neutrality is so large as to be outside the scale of the 
present treatise. The reader is tbeiMore referred to standard woiis 
not only on marine insurance but on prize law and jurisdiction. It must 


I By the rules of the Englieh Aaeocistiou of Average Adjusters the expense* 
incidental to protest, survey, and other means of proving the loss are not faaemded. 
'Hib Code thus gives statutory sanction to'a well-lmown eustom. 
s See. 84. 
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suffice for oar preset purpose to remind the student that by the lav of 
nations — ^fcdloving immemorial usage — an enemy’s ship, whether war* 
ship or merohantman, and an enemy’s sea-borne goo^, are liable to 
capture and oonfisoation. The municipal law of the modern world 
includes the provision of juridical methods of determining whether a 
particular vessel or her cargo is or is not to be condemned as prize of 
war. Where a vessel is so condemned by a competent court, inter- 
national law recognizes that the decree or judgment operates in rem 
and gives a good title in the property so condemned against all the world. 
The Law of England has so regarded the matter ever since the last quarter 
of the I7th century. {Hughes v. Cornelius, [1682] 2 Smith L.C. 13th Ed. 
664.) In actions on a marine policy in England the sentence of a com- 
petent Prize Court (whether of an enemy’s or of a neutral country) 
is regarded by the courts as conclusive of the ground on which the Prize 
Court has professed to decide. Where the ground of the Prize Court’s 
judgment is a matter of inference, leading, however, to the conclusion 
that the property condemned was not neutral, that inference has been 
held conclusive in an action on the policy. {Lothian v. Henderson, [1803] 
3 Bos. & P. 499; Bolton v. Gladstone, [1804] 6 East 155, 160; [1809] 
2 Taunt. 85; Ballardyne v. Mackinnon, [1896] 2 Q.B. 455, 463.) 

Divers Warranties. — In the following cases the courts have pro- 
nounced upon the respective warranties mentioned : Roddick v. Indemnity 
Mutual Insurance Go., [1895] 2 Q.B. 380 (“warranted (so much) per cent 
uninsured") ; Hart v. Standard Marine Insurance Co., [1899] 22 Q.B.D. 499 
(“warranted no iron or ore in excess of registered tonnage ’’ : the court 
decided also that “iron” includes “steel”); Cochrane v. Fisher, [1835] I 
Or.M. & B. 809 (“not to sail for North America after August 15”); BirreU 
V. D^er, [1884] 9 A.C. 345 (“ — no St. Lawrence between Oct. 1 and 
.'^pril 18”) ; Simpson Steamship Co. v. Premier Underwriting, etc., [1905] 10 
Com. Cas. 198 (“ — not to proceed east of Singapore ”) ; Sea Insurance Co. v. 
Blogg, [1898] 2 Q.B. 398 (“ — sailing on or sdter March the Ist”); Yangtze 
Insurance Assn. v. Indemnity Mutual Marine Assurance Co., [1908] 
1 K.B. 911 (“ — no contraband of war”); Anderson v. Marten, [1908] 
-A.C. 334 (“ — F.C. & S. ‘and the consequences of hostilities’ ”); Leyland 
Skipping Co. v. Norwich Union, [1918] A.C. 350; Britain Steamship Co. 
V. The King, [1921] 1 A.C. 99 ; Adelaide S. S. Co. v. The King, [1923] 
A.C. 292 (“ — F.C. & S. and ‘all consequences of hostilities or warlike 
operations’ ”); Republic of Bolivia v. Indemnity Mutual Marine Assurance 
Co., [1909] supra (“ — F.C. & S ‘piracy excepted’”); Russian Bank for 
Foreign Trade v. Excess Insurance Co., [1918] 23 Com. Cas. 325 (“ — ex- 
cluding all claims due to delay”); Aktieselskaiet Greenland v. Janson, 
[1919] 35 T.L.R. 135 (“ — no mining timber carried”). 

Implied Warranties. — Foremost amongst so-called warranties, and 
which the law treats as implied, are those which concern the topic of 
sea-worthiness. 

Sea-worthiness. — Beginning perhaps with Bermon v. Woodbridge, 
[1781] 2 Doug. 788 and Christie v. Secretan, [1799] 8 T.R. 192, 198, a chain 
of cases to Biceard v. Shepherd, [1861] 14 Moore P.C. 471, 493, established 
the doctrine that in a voyage policy there is an implied warranty that 
the banning of the voyage the ship shall be sea- worthy for the purpose 
of the adventure insiued. So, too, there is an implied warranty that at 
the commencement of the ri^ she is reasonably fit to encounter the ordi- 
nary perils of the port in which she is lying when the insurance attaches. 
[Quebec Marine Insurance Co. v. Commercial Bank of Canada, [1870] 
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3 P.C. 234, 241.) Again, where Ihe {St^oy relates to a voyage to be 
perfarmed by stages, during which the ship requires difierent kinls of 
or further preparation or equipment, there b an implied warranty that at 
the commencement of each stage she is sea-worthy in respect of every- 
thing required for the purposes of that stage. (Bouillon v. Lupton, [1864] 
33 L.J. C.P. 37, 43; Quebec Marine Insurance Co. v. Commercial Bank o/ 
Canada (supra) at p. 241 ; The Voriigem, [1899] P. 140; Oreenock Steam- 
skip Co. V. Maritime Insurance Co., [1903] 2 K.B. 667.) A ship is deemed 
to be sea-worthy when she is reasonably fit in all respects to encounter the 
ordinary perils of the seas on the adventure insured. (Dixon v. Sadler, 
[1839] 6 M. & W. 405, 414; Bouillon v. Lupton, supra at p. 43.) 

In the Vortigem (supra), A. L. Smith, L.J., in the Court of Appeal 
expressed the view that coal was a part of a steamship’s “equipment”, 
and that, oving to the change from sail to steam, it was, in the case of 
a long voyage, impossible for a vessel to be “equipped” for the whole 
voyage at the start ; and it had. therefore, become the practice to divide 
long voyages into stages so as to comply as far as practicable with the 
warranty of sea-worthiness. In a recent case (Timm d- Son Ltd. v. 
Northumbrian Shipping Co. Ltd., [1938] T.L.R. 501) the doctrines laid 
down in the Vortigem were applied. 

Ill a voyage policj* on gCKxls or other moveables, there is an implied 
warranty that at the commencement of the vo^'age the ship is not only 
sea-wortbv as a ship, but also that she is reasonably fit to carry the goods 
or other moveables to the destination contemplated by the policy. 

As early as Dixon v. Sadler, [1841]8M. &W. 895, it was assumed that 
a similar implication applied to time policies. During the next genera- 
tion, however, the House of Lords in two appeals decided otherwise; 
and by the date of Dudgeon v. Pembroke, [1877] 2 A.C. 284, the effect of 
these *and other decisions could be thus stated by Lord Penzance; “The 
case of Oibson v. Small, supplemented as it was, by the two cases Thompson 
V. Hopper and Faucus v. Sarsjield must be considored to have set at rest 
the controversies on this subject, and to have finally decided that the 
law does not, in the absence of special stipulations in the contract, infer 
in the case of a time policy any warranty thst the vessel at any parti- 
cular time shall have been sea-worthy”. The foregoing principle is now 
recognized by the English Code. 'The cases of which Lord Penzance 
thus makes mention w-ere considered in India in 1864 by the High Court 
of Calcutta. In that case the policy was a time policy on ship, and it 
contained no express warranty of sea-worthiness, ’fhe report of the 
case Hossein Ebrahim Bin Johur v. MuttyUAl, [1864] 2 Hyde 107 shows 
that an issue was raised as to whether, at the time the policy attached, 
there was any warranty of sea-worthiness. Though there is no mention 
in the report that the doctrine of an “implied” warranty was dirsotly 
raised, the Court found as a fact that the ship was not in a sea-wortby 
condition at the commencement of the voyage, and (if correctly reported) 
wrongly construed the effect of the available English authorities on the 
point, but nevertheless rightly allowed the plaintiff to succeed in the 
action. 

Legality. — Based largely upon the decision of Dudgeon v. Pembroke 
(supra) the English Code lays down that there is an implied vramrity 
concerning the lawfid nature of the adventure undertaken and "so fer 
as the assured can control the matter”, that “the adventure ahaU be 
carried out in a lawftil manner”.^ 


X Sm. 4L 
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Where warranty la not implied.— The EngliBh Code u at pains 
to notice certain instanceH, not neoeauiTily exhaustive, where it mig|it be 
thought warranties should be implied by analogy. 

JfaHonalitff . — ^Based on Dent v. Smith, [1869] 4 Q.B. 414, 449, the 
rule is thus expressed in section 39 of the English Code : — 

“There is no implied warranty as to the nationality of a ship, or that 
her nationality shall not be chang^ daring the risk.” 

Goods . — In a policy on goods or other moveables there is no implied 
warranty that the goods or moveables are sea- worthy {Koebel v. Saunders, 
[1864] 17C.B. (N.S.)71). 

Other clauses. — The policy chosen for examination happens to be 
a policy on cargo. The clauses noticed are but some of those which are 
usual in modern policies. Policies on ship also contain in these days a 
number of special clauses designed to overcome difficulties which had 
proved insuperable under the traditional form of a Lloyd’s policy, or 
which had arisen from various attempts to improve upon that form. 
It is not possible in a summary of the law relating to marine insurance in 
India to deal with more than one or two of such clauses. Every 
standard work on marine insurance reprints the Institute clauses and to 
these works the render is referred.i We shall accordingly single out for 
discussion a few only of these modem clauses which seem likely to have 
a 8p«‘cial interest for the Indian student of this subject. 

“ Inthmaree Clause ". — This clause, as drawn, was approved by most 
mercantile interests of the day, and finally was adopted by the Institute, 
as a result of the judgment of the House of Lords in a case in which 
a ship called the "Inchmaree’’ wa.s the subject of the policy sued upon. 
(Thames <L- Mersey Marine Insurance Co. v. Hamilton, [1887] 12 A.C. 484.) 
In its present form the clause reads as follows : — “This insurance also spe- 
cially to cover {subject to the free of average warranty) loss of, or damage 
to hull or machinery directly caused by accidents in loading, discharging 
or handling cargo or caused through the negligence of master, mariners, 
engineers, or pilots, or through explosions, bursting of boilers, breakage 
of shafts, or through any latent defect in the machinery or hull, providied 
such loss or damage has not resulted from want of due diligence by the 
owners of the ship, or any of them, or by the manager. Masters, mates, 
engineers, pilots or crew not to be considered as part owners within the 
meaning of this clause should they hold shares in the steamer." 

During its early history the insertion of this clause succeeded in 
obtaining payment of many claims in the belief that it provided an 
unassailable in8urHnc« against any rlefects in the vessel’s machinery 
of which the assured was ignorant. The clause was later construed by 
Scrutton, J., in Wills <fc Sons v. The World Marine, Insurance Ltd., [1911] 
{The Times, March 14) and by the same Judge again in Hutchins Bros. v. 
Royal Exchange Assurance Corp., [1911] 2 K.B. 398, 406, as a result 
of which its limitations bee«me exposed. Upon the topic of “latent 
defect’’ it was held, in the first of the two cases mentioned above, that 
the breaking of a link, not from wear and tear, but through a latent 
defect, made the underwriters liable under this clause for the damage 
to the hull and machinery as well as for certain consequential damage; 


^ These include epeoial oleueee for inaortion in voyege poHciee where the 
insurance is on the hull and/or machinery; others concern freight, while otbem 
again are applicable to cargo. Institute clauses have eleo been {Vamed for tn^* 
poheiM and to cover ship-bnilding ri^. For theee see Appendix B to AmouW, 
1 1th Ed., pp. 1708, etc. 
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while, in tite seoond oaee, what ma; hiitneoveraUe by vaaaon of a lateat 
defect where the pohoy contains an "Inchmaree " daorn was thus broadk 
stated:— “ (1) Actual total loss of a part of the hull or machinery, throum 
a latent defect coming into existenoe and causing the loss duri^ tae 
period of the policy; (2) Constructive total loss under the same draatn. 
B^cee, as where, though a part of the hull survivre, it is by reason of ^e 
latent defect of no value and cannot be profitably repaired; (3) Dara^ 
to other parts of the hull, happening during the currency of the polity, 
through a latent defect, even if the latter oaine into existenoe before the 
period of the policy.” Tlie learned Judge added; “The pre-existing 
latent defect itself is not damage, indemnity for which is recoverable, 
even if by wear and tear it becomes visible during the policy.” 

In a more recent case {Scindia SIfamthip [London) Ltd. v. The London 
Assurance, [1937] 3 All E.B. S95) the Court had to consider the “Inch- 
maree" clause drami in the form set out above, but without the proviso 
at the end of it (thus making the clause conclude with the phrase “or 
through any latent defect in the machinery or hull”). The central fact 
on which the case turned was that whilst in drj- dock at Koinbay for a 
purpose necessitating the removal of the propeller and tlie withdrawal 
of the tail-shaft (found to be an o|teration whieb the shaft in the ordinary 
way ought easily to have with«t<io<l) the shaft itself broke, owing, admit- 
tediiy, to a latent defect. The end of the shaft and the pro[>ellcr fell into 
the dock and the screw was injured. The insurers admitted liability in 
respect of the propeller, but denied liability in re»|iect of the shaft. JVoni 
the point of view of the law in India the de< ision is of importance in that 
the Court held (i) that the words “breakage of shafts” appearing in the 
danse could not be isolated from the context so as to make the okoae 
read “This insurance also specially to cover breakage of shafts”, but 
must be read in the position in which they were found, so as to cover loss 
of or damage to hull caused by breakage of shafts; (ii) the breakage of 
the shaft ooold not he said to be loss of or damage to machinery caused 
by the breakage of the shaft; (iii) damage consisting in a latent defect 
in the machinery was not the same as damage to machinery earned 
through a latent defect in machinery. The breakage of the shaft was 
therefore not itself covered by the “ Inchmaree’' clause. 

Cdiision or “Bvnmng-Dfam" C'kitises. — It will, perba|», be of 
interest to Indian readers to learn that it was a collision in Indian watere 
between a sailing .ship and one of the earliest steamships to come out to 
India that brought into existenoe the present type of ooUision chuuw in 
marine policies, whether the same be on ship, on cargo, or on both. 

It so bappenerl that bad weather in the river Hooghly brought s 
ship styled La Valrur into collision with the steamship Forhet. The 
owner of the latter claimed compensation from the former and threatened 
to have her arrested and to proceed against her in the Vioo-Admlralty 
Court at Fort William in Bengal. The matter, however, waa referred te 
mUtratioD, and the award provided that each ship should bear half the 
joint expenses of the two. In the result La Vahsur had to pay a balance 
to Forbes, and endeavoured to recover that payment aa an avengB low 
oco^ned by “perils of the seas”. Lord Denman. CJ,, at tlw London 
oittingB, ruled it ifreonversblc. Whereupon the plaintiflfs moved for 
r api^cation was heard by Lord De^n ait^ with 

Utttedale, Williams and Coleridge, JJ., and a rule was nfoaad.* 


» D* Vaux V. naltador, (ISM] 4 A. A E. 420. 431. 
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Ifo one bad suggested the arbitrator had applied a 'wrcoig 
principle in the matter of his award. On the oonirary it wae admitted 
that the £aots as found, the method ad^ted was in aooordanoe 

with the accepted law of maritime nations. The sole question was; 
ca^d a payment made in aooordanoe with such an sward be regarded as 
“a loss directly occasioned by a peril of the seas?” The judgment 
of the Court on this aspect of the matter is worth quoting. 

"If we look” said the Lord Chief Justice “for the principle on which 
Fkicher v. Pools'^ vae decided, it must obviously be that well-known 
maxim of our law, in jure rum remoia causa sed proxima specUUur.^ ‘It 
were infinite’ (says Bacon) ‘for the law to jud^ the causes of causes, 
and their impulsions one of another; therefore it contenteth itself with 
tlie immediate cause, and judgeth of acts by that, without looking to 
any farther degree.’ Such must be understood to be the mutual intention 
(if the parties to such contracts. Then how stands the fact? 'The 
.i(hip insured is driven against another by stress of weather; the injury 
alie thus sustains is admitted to be direct, and the insurers are liable for 
it. But the (collision causes the ship insured to do some damage to the 
other vessel; and, whenever this effect is produced, both vessels being 
ill fault, a positive rule of the Court of Admiralty requires the damage 
done to lx)th ships to bo added together, and the combined amount to 
be equally divided between the owners of the two. It turns out that 
the ship insured has done more damage than she has received, and is 
obliged to pay the owners of the other ship some amount, under the 
rule of the Court of Admiralty. But this is neither a necessary nor a 
jiroximate effect of the perils of the seas; it grows out of an arbitrary 
provision in the law of nations from views of general expediency, not as 
dictated by natural justice, nor (possibly) quite consistent with it; and 
can no more be charged on the underwriters than a penalty incurred by 
contravention of the revenue laws of any particular state, which was 
rendered inevitable by perils insured against.” 

The above decision constituted a serious blow to shipowners and 
others; and when it became plain that a contrary view of the matter, 
which had been expressed by an American Court, was not destined to 
find favour with any other court on either side of the Atlantic, it became 
obvious that if the traditional policies as unproved to date of the judgment 
in De Vaux v. Salvador afforded no protection, another clause must be 
devised to meet the situation. This eventually led to the “Liverpool 
clause” as it was called.* Shipowners, however, continued to feel that 
underwriters were in many cases not accepting all the risk which the 
commercial community needed to cover in “running-down” cases. 
A more improved typo of collision clause (still in use) was gradually 
evolved. 'This runs as follows: — 

“And it is further agreed that if the ship hereby insured shall come 
into collision with any other ship or vessel, and the assured shall in 
consequence thereof become liable to pay and shall pay by way of dama^ 
to any other person or persons any sum or sums in respect of such colli- 
sion, the undersigned will pay the assured such pro^rtion of three- 
fourths of such sum or sums so paid as their respective subscriptions 


* I. Park’s Insuranoe. 7th Ed., p. 8 S. 

* “In law it ia not the remote but the oloaeai (».a., the immodjate) cause which 
18 to be reoarded.” 

* Tot tiw “XJvarpooI Clauae” and for a dIaniMaion of ita appUoatioi^ worked 
out in terma of money, see AmonM, 1 Ith Bd., Beoe. 7#3-7#4, pp. 1018-102*. 
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hereto bear to toe valve of toe toip he^y ineared, povided idwayB that 
tlnir lial^ty m leepeot any one eoen collision soall not exceed their 
proportionate part of thiee-foarthe of the value of the ahip heralw 
insured, and in cases in which the liability of the ship has been contested, 
or proceedings have been taken to limit liability, with the consent in 
writing of the undersigned, they will also pay a l&e proportion of three* 
fourths of the costs which the assured shall thereby incur, or be compelled 
to pay ; but when both vessels are to blame, then, unless the liability of 
the owners of one or both of such vessels becomes limited by law, clidms 
under this clause shall be settled on the principle of cross-liabilities as 
if the owners of each vessel had bc«n compelled to pay owmers of the 
other of such vessels such one-half or other proportion of the latter’s 
damages as may have been properly allow'ed in ascertaining the balance 
or sum payable by or to the assured in consequence of such collision.” 

“Provided aiwa 3’8 that this clause shall in no case extend to any 
sum which the assured may become liable to pay, or shall pay for removal 
of obstructions ’ under statutory powers, for injury to harbours, wharves, 
piers, stages, and similar structures, consequent on such collision ; or in 
respect of the cargo or engagements of the insured vessel, or for loss of 
life or personal injurj-.’’ 

The effect of the words “by way of damages” which appear in the 
third line of the above danse has brnn considered in two recent cases, 
Furness Withy <t Co. Ld. v. Duder, (1936] 2 All E.R 119, and Hall Bros. 
Steamship Co. Lid. v. Yofung. The Trident, [1938] 3 All E.R. 234. 
Though distinguishable to some extent upon the facts, these two oases, 
read together, establish the prindple that the clause presuppoees a 
liability arising in tort, and that the operative words “by wray of 
damages” arc not applicable to claims arising ex contractu. 

It is to be notic^, then, that this clause only covers collision between 
ship and ship or between ahip and some other craft, such as a tug actuaDy 
engaged in towage; for in all such cases the courts have regarded toe 
event as a collision within the meaning of the cUiise. So, too, for one 
vessel to strike upon another’s anchor is a collision for the purpose of 
this particular risk. (The Miobe, [1891] A.C. 401; Chandler v. Blogg, 
[1898] 1 Q.B. 32; Re Margetts <t Ocean Accident it Guarantee Corp., 
[1901] 2 K.B. 792 ) It is next to be noted that once there has been a 
collision, a shipowner obtains protection against all damages direct or 
consequential which the owner of the other vessel or cargo (ns the case 
may be) is entitled to recover from him, (The North Britain, [1894] P. 
77, 86 C.A.; France (If’iWuiwi) Fentciek db Co. v. Merchants Marine 
Insurance Co., [1915] 3 K.B. 2W; and as to the proviso in the clause 
set out above, see The Engineer, [1898] A.C. 382 ; Chapman v. Fisher d; 
Sans, [1904] 20 T.L.R. 319.) 

As it stands the clause has no application to aeddents arising from 
ships running into docks, piers, breakwaters, etc. (Bennett Steamship Co. 
V, Hull Mutual Steamship Protecting Society, [1913] 3 K.B. 372; [1914] 
3 K.B. 57 C.A.) In some instanoes, however, where underwriters are 
prepared to accept this additional risk, the clause has been spedaUy 
amended so as expressly to include it. For example, see The Munroe, 
[1893] P. 248; Union Marine Insurance Co. v. Borvkck, [1895] 2 Q.B. 
279; Maruxmunidad del Vapor Frumiz v. Boyai Eitehange Assurance, 
[1927] 1 K.B. 567. 


^ See Oceanic SUamKimifatiim Co. 61 T.I..R. *7 CA.. (ItaWUty 

to a port aotborlty with isgaml to tho rtuMrval of a wreck). 
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The reader, however, wiD have notioed in reading the main body 
of the olanee that, at b^, it leaves the assured in^mnified to tlm 
extent only of tfarM-quorters of the damage he may have been obliged 
to pay* many a long day the other quarter risk was regarded as 
“tmihsurable*’, it being (aa the editors of .^ould, perhaps a little un- 
charitably, suggest) apparently the policy of underwriters to refuse 
cover to the full extent “with the object of insuring that the shipowner 
should be substantially interested in securing the safety of his vessel”. 
Shipowners were thus driven in many instances to become members of 
mutual associations for the purpose of obtaining the necessary added 
protection. Today, however, a “fuU protection” policy is obtainable 
from many, though not yet all, companies which hold themselves out as 
marine insurers. 

Various special clauses. — Elsewhere in the present treatise the 
“p.p.i. clause” and the “continuation clause” were discussed, and earlier 
in this chapter * the reader was made aware of the circumstances under 
which bills of lading can be so drawn as to include a delivery to ware- 
house, and that policies, in the form of marine policies, often cover 
the transport of goods over a journey which may be partly by land 
and {Mirtly by water and in which that part of the journey which is by 
water may be partly over ocean and partly over lake or river. To meet 
risks so varied and extensive appropriate clauses have long been designed 
and are in regular use.* Thus we have the "warehouse to tcarehouse ’ 
clause, the "craft" clause, the "bill of lading” clause and so forth. 
Approv'ed types of such clauses are included in the “Institute clauses” 
to which reference has already been made. 

Inland water-way clauses. — Many policies of marine insurance are 
so drawn as to cover particular average. When this is the case the policy 
is known to commercial men as a “W.P.A.” policy. The more ordinary^ 
marine policy, however, is usually what is styled an “F.P.A.” policy, 
that is, one in which the risks accepted are “free of particular average” 
save to the extent (if at all) indicated by the wording of the relative 
warranty. 

In India — particularly over the estuarine rivers of Bengal — risks 
are undertaken on “F.P.A.” terms only, not infrequently coupled with 
a small exception, expressed in the relative warranty thus : “ Warranted, 
etc., unless caused by the boat being stranded, sunk or in collision 'with 
another boat or vessel". 

An examination of the commoner types of cargo policies upon 
merchandise to be carried by a country boat (of any type suitable for 
traffic on inland water-ways) shows that the form is that of an ordinary 
marine policy, but that some traditional clauses have been modified to 
suit the exigencies of carriage by river; and that certain special war- 
ranties have been framed to deal with risks which are to be mtide subjects 
of exception, while others are in the nature of “promissory warranties” 
designed to prevent speoifio dangers to ship or to cargo. 

The following taken from existing policies in India will illustrate 
what has been said above : — 

1. “Touch and Stay” clause. — “And it shall be lawful for the said 
cargo boat, within the limits of the said voyage, to proceed, touch, and 


* Bee Chapter in, p. SS. ante. * Pages 102, 103, ante. 

* In prootioe, oonsiderable uniformity is attained in modem policies by agree- 
ment between underwriten who are membere of a local association. 
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et»T at Miy dace whatsoever if thereiUpto obliged by stress of weatiier 
or for the sa&ty of t^e cargo (not oUMUrwise) without prejudioe to 
Assurance.” 

2. Perila insured . — “The adventures and Perik which the said 
[/wsttrer] agrees to bear and take upon [Aimeel/] in this voyage are of the 
Rivers, and of all other Perils, Los^ and Misfortunes that have or shall 
come to the Hurt, Detriment or Damage of the said subjeot-matter of 
this Insurance or any part thereof arising from the Perils of tiie Rivers 
and inland Navigation (Biots and Civil Commotioru, Seizures and Deten- 
tions by Police, Villagers or other persons, whether in authority or other- 
wise, and the consequences of any attempts thereat, always excepted).” 

3. When grounding no “stranding”. — “Grounding (a) during the 
time of loading or unloading or (6) in the usual course of navigation and 
management in a tidal river or waterway upon ebbing of the tide, or from 
natural deficiency of water, shall not be deemed a stranding within 
the meaning of this policy, even though damage may have resulted 
therefrom.” 

4. Fire . — “That the risk of loss or damage by fire in the case of all 
interests is hereb 3 ' insured, but such cover shall be subject to the following 
stipulated limitations ” -.—{The reader need not be troubled with the 
stipulations which follow.) 

5. Deviation and Delay. — “That loading shall be completed within 
seven days, and that the said boat shall proceed without delay, and 
shall not deviate from the customary route nor delay upon the voyage.” 

6. Detention and Delay. — “That the boat shail not be detained in 
the Canal after receipt of the toll pass, and that no delay shall occur in 
obtaining such pass.” 

7. Labour in event of accident. — “That the Assured shall provide 
the Manji or Charandar of the said boat, before commencement of the 
voyage, with a sufficient sum of money to enable him to obtain labour 
and assistance in the event of accident during the voyi^.” 

8. Exclusive cargo . — “Tliat no cargo belonging to any person other 
than the Assured shsdl be carried in the said boat during the voyage 
aforesaid.” 

9. iVo smoking or naked lights. — “That no smoking or cooking shall 
be emried on in the said boat, nor shall naked lights be used.” 

10. Special endorsement to cover rail transit. — “That the risk of river 

delivery in is not covered should the interest hereby insured be 

brought into ... by Rail (unless specially provided hereon in writing in 
which case boat risk in . . . will be subject to all the terms and conditions 
of this Policy).” 


7. Common Carriers. 

It has always been a moot point as to whether Indian oommeroial 
life, before the BritLsh transplanted their own ideas to this peninauia, 
exhibited anythirrg corresponding to the public or common carrier who 
has been so familiar a feature of English life from immemorial times. A 
common carrier has been many times defined by judicial deoiaioiis. 
Synthetically expressed, those deciaions reveal a common carrier to be 
one who holds himself out to the public as being ready to carry for 
a^one who wishes to engage his services and is prepared to pay 
his charges. Thus the question whether a man is or is not a oommoa 
earner is one of fact; a^ a man may be a common carrier without so 
styling himself, (Belfast Bopsuork Co. v. BushsB, [1918] 1 K.B. SlBk] 
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It VM Teiy eariy decided that common carriers were under an obli- 
gation to cany. It was said that this obligation wm imposed by the cus- 
tom of the realm and had nothing to do with contract. As B^las, C.J., 
said in Bretkerton v. Wood, [1821] 3 B. A B. 64, 62, “a breach of this 
duty is a breach of the law, and for this breach an action lies founded on 
the common law, which action wants not the aid of a contract to support 
it”. In the course of time it became possible, from the relative decisions, 
to enumerate what the courts held might reasonably excuse a common 
carrier in declining to carry goods tendered to him, e.g., (t) That the 
goods were not of the description which he professed to carry, (ii) 
That they were of a perishable or of a very fragile and deUcate nature 
and that he did not profess to carry such goods except under the terms 
of a special contract exonerating him from responsibility for deterioration 
incident to the transit, (iti) That he had no accommodation, (iv) That 
the goods were tendered at an unreasonable hour, (v) That he was not 
ready to set out on his aecustomed journey, (vi) That the consignor was 
not ready and wiUing to pay the reasonable fare or freight fixed for carriage 
of the goods offered (including insurance charge for valuable articles). i 
(vii) That the carriage of the goods was attended with great danger. 

The common law duties, then, may be succinctly stated as follows: — 

(1) To receive for carriage all goods offered, provided he has conveni- 
ence to carry them, and the goods are of a proper kind and the consignor 
ih ready and willing to pay the proper and reasonable reward. 

(2) To carry for a reasonable reward and to deliver the goods within 
a reasonable time. 

(3) To insure their safety during the carriage and until delivery, 
the act of God and of the King’s enemies, or damage arising from inherent 
vice in the goods consigned, only excepted. 

It is important to note, however, that included in the notion of 
inherent vice is bad packing. It is also the duty of a common carrier 
to provide a vehicle reasonably fit for the purpose. (L. <t- xY.lF. By. Co. 
V. R. Hudson <fc Sons, [1920] A.C. 324.) 

Thus it is that a common carrier is an insurer of goods entrusted to 
liim for carriage and can only excuse himself on some such grounds as 
above-mentioned. 

In 1865 was passed the Indian Carriers Act (III of that j'ear). It 
provides that common carriers shall not be liable for the loss of, or 
injury to, certain articles whose value is over Rs. KXI unless that value 
and the nature of the articles be declared when tendering the same to 
the carrier, and an increased charge, if demanded, shall have been paid. 
Further provisions permit of the parties entering into special contracts, 
so long as such contracts be in writing and signed by the owner of the 
goods or some person duly authorized by the owner in that behalf. 

It has long been decided in India that public carriers by water over 
inland rivers are common carriers, to whom the Carriers Act applies. 
This view depends on section 2 of the Act which defines a common carrier 
“a person, other than the government, engaged in the business of 
traMporting Ibr hire property from place to place by land or inland 
^vigation, for all persons indiscriminately”. Thus carriers for hire 
by sea are not within the Indian Carriers Act. That they are nonetheless 
common carriers dehors the act is well-settled. 


^ Tbs oanisr is satitlsd to hove reward paid to him before he takes the 
package into hia raatody " (Batten v. Donovan. 4 B. * A. 21). 
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The Ooarte in India are divided ^to vfaether the EimliA eommon 
lav applies in India to carriers by sea. ' In MackiUiom v. Compagnie det 
Meamgtriea Maritim/u, etc., [1880] 8 Cal. 227, the Calcutta High Oonrt 
held that a forrign company is not a common carrier in the ordinary 
English sense of the word; and that if the contract be made in British 
Inma its liability is that of a bailee under sections 161 and 162 of the 
Indian Contract Act. On the same facts, and in a suit against the 
same defendants, the Madras High Court held that the English Common 
Law as to common carriers applied {Hajee Ismail v. Compagnie dee 
Measttgeries Maritimes, etc., [1905] 28 Mad. 400); while a single Judge of 
the Bombay High Court expressed doubts as to whether the English 
Common Law ever applie<l to carriers by sea. 

It is not, however, considered necessary for the purposes of the 
present chapter, and, in particular, for the purpose of discussing certain 
clauses in marine policies designed to cover risks incident to inhmd 
navigation, to stray further from the position of carriers to whom the 
Indian Carriers Act admittedly applies. 

It is submitted that the true view of the position of a common carrier 
in India is that stated by the Calcutta High Court in British and Foreign 
Marine Insurance Co. v. I.G.X. d- Ry. Co., Ltd., [1910] 38 Cal. 28, namely, 
that the relative rights and liabilities of common carriers and those for 
whom they carry are outside the Indian Contract Act, and are governed 
b 3 ' the principles of the English Common Law as modified by the Indian 
Carriers Act of 1865; that a common earner in India is subject to two 
distinct classes of liability, the one for the losses for which he is liable as 
an insurer, the other for losses for which he is liable under his obligation 
to carry safely ; that, speaking generally, the first of these are insurable 
risks from which the element of default is absent, the second are risks 
of conveyance in which that element is present ; that the effect of sections 
6, 8 and 9 of the Carriers Act of 1865 is that the liability of a common 
carrier for the loss of goods (not being of the description contained in the 
schedule to the Act) may be limited by special contract signed by the 
owner thereof, save where such loss shall have arisen from the negligence 
or criminal act of the carrier or an 5 ’ of his servants or agents. 

The liabilities of a common carrier who has accepted goods for 
transport over an inland water-wav have been settled onc« and for all by 
the unanimous decision of the Courts which considered the case of the 
Dekhari Tea Co., Ltd. v. I.O.N. <k Ry. Co., Ltd. ; the decision of the Court 
of first instance being reported in [1923-24] 28 C.W.N. 302 ; that of the 
Court of appeal in [1924] 51 Cal. 304 ; and that of the Judicial Committee 
in [1923-24] 51 I.A. 28. In that case the company had accepted consign- 
ments of tea from the Assam Railways from Gauhati on the Brahmaputra 
to CSiandpur on the Megna River. They had placed special “flats”’ 
at the disposal of the Railway Company for this purpose, the usual methori 
of transport by rail for this class of goods having partly broken down. 
The fiat “Cauvery” had taken on a cargo of tea under the foregoing 
circumstanoee and eras lying at Gauhati when, on the 2lst of December, 
1916, a fire broke out on bmrd, and a portion of the cargo was thereby 
destroyed. As common carriers the sWmsbip company were inaurers 
of these goods and therefore, apart from any question of negligence, would 
be liable. The company's defence was that the contract between them- 
selves and the railways was a special contract, and that they were acting. 


* /.«., covered barges of relatively shallow draught sod aJnioat flat-IWtSctns* **' 

Hemoe the name. 
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not ati oommoa oarriers, but as priTate carriers for reward ; and thus, unless 
found guilty of negligence operatii^ as the cause of the fire or otherwise 
as leading directly to the d^truction of the goods, they were not liable. 
Kanken, J., in the Court of first instance held, on the facts, that in accept- 
ing the goods as it did the company was “not departing from its usual 
business and engaging in a different type of business”. In the Court of 
appeal Richardron, J., observed that “a common carrier catmot divest 
himself of his responsibility as such without satisfjdng the court that in 
the particular transaction he acted in some other capacity”. The 
Judicial committee upheld these decisions. 

Inasmuch as marine policies, as already observed, frequently cover 
transit by rail as well as by inland water-way in India, it is germane to 
point out that railways in India (unlike those in England) have not 
the liability of common carriers, but are bailees under sections 161, 152 
and 161 of the Contract A<‘t, and that by section 72 (3) of the Indian 
Ilailuays Act (IX of 1896) their liability as bailees is not to be affected by 
anything in the common law of England or in the Indian Carriers Act 
of IHO,"). Accordingly an Indian Railway is not per ae an insurer of the 
goods which it carries. The point directly arose, and w'as so decided 
bv the Court, in Surendra Lai Choudhuri v. Secretary of State, etc., 
[1910-17] 21 C'.W.N. 1126, 1127. The decision of the Bombay High 
(burt in Raisett ChandmuU Hamirmull rf- Anr. v. Great Indian Peninsula 
Railivay Company, [1893] 17 Bom. 723 is to the same effect. 

8. Multiple Insurance. 

The risk attending property or a particular interest in property 
may be covered in more than one way; hence arose commercial measures 
which are to be classified as “double insurance”, and “re-insurance’’. 
These terms will shortly be explained. 

It will be well, however, before entering upon this explanation to 
clear the ground of those questions which sometimes arise as to whether 
a single instrument covering cargo is or is not to be read as embodying a 
number of separate insurances, each for a part of that cargo. An early 
case in India trill serve to illustrate the circumstances in which such 
questions sometimes arise. In Hadjee Joosoop «f- (hs. v. Vardon dk Ors., 
[1804] 1 Hyde 198, the suit was brought on a policy of insurance in 
respect of 1,179 bags of sugar, shipped on board a vessel afterwards lost 
on the Fultah sands in the Calcutta river. In the particulars given in the 
margin some four lots of sugar were separately mentioned. They differed 
each from the other not only as to quality and price, but as to the size of 
the component packages. They had, in fact, been bought from different 
vendors. By the oiroumstanoes attending the wreck, the whole of the 
Ist, 2nd and 4th lots were lost. Plaintiffs sought to recover for what 
they described as the “total” loss of 944 bags out of the consignment 
covered by the policy. The policy contained an F.P.A. warranty con- 
cluding with the words “anything herein contained to the contrary not- 
withstanding”. It was held that the fact that the sugar had been parti- 
cularized as being in different lots containing different species, and being 
separately priced, did not raise any presumption that a separate insurance 
upon each lot or species was intended, and that accordingly the under- 
writers Were exempted by the warranty fiom all liability unless the whole 
consignment were to be lost. In the same year the ease of Berrooppo 
Sett!/ y. Hwrvmutt Bamehani, [1864] 2 Hyde 74, was decided upon 
similar prinoiideB. 



190 


intfursnce in MriiiBA India 


FkMtli^ Policies.— Hnltipte ioaobmoe la in some sense ^boted 
a floating policy nnder which more than one "cbolaration” (wherel^ 
the teime of the policy are attracted to a specific adventnro) has been 
made. The efieot is to create as many separate contracts of insurance 
as thme are declarations by the policy-holder. For the above reason, 
and for want of sufficient identification of anything beyond one adventure, 
a policy expressed as on specified goods “per a named steamer and/or 
steamers” is not a floating policy, but is merely a policy covering a sir^e 
adventure on specified goods either in a steamer named or, in the alterna- 
tive, in an unnamed steamer or steamers. In such a case the insurer is 
under no obligation to declare any other steamer than the one named 
{Diekeon db Co. v. Devitt, [1916] 86 L.J. K.B. 316). 

In a floating policy the requisite declarations designed to bring about 
the attachment of liability under it are usually made bj’ endorsements 
on the instrument, but are valid if made in any customary manner. 
lonides v. Pacific Insurance Co., [1871] 6 Q.B. 674, 682. Declarations 
to be valid must be honesti}’ made and, unless it be otherwise provided 
in the policy, must be made in the order of despatch or shipment. 
Section 29 of the English Code embodies these well-settled principles of 
the law relating to floating policies as the same stood in England at the 
date of the enactment. 

Additional Insurance. — A recent case in England provides a good 
example of how additional insurance may be provided under a floating 
policy, while retaining such cover as an earlier insuranoe, by means of a 
valn^ policy with other underwriters, could secure. The example selected 
is not a case of double insuranoe, nor of multiple insurance properly so- 
called, but might conveniently be styled one of “additional insurance”. 

In Boag v. Standard ifanne Inavrance Co., Ltd., [1936] All E.R. 844, 
the buyers of certain consignments bad taken over policies effected by 
their sellers with the defendant company, the property being therein 
valued at £685. But the value of the cargo had increased before the 
shipment reached its destination. The cargo-owners, however, were the 
holders of a floating policy with Lloyd’s underwriters for £5,000 and bad 
pmdently insured their cargo by a declaration under that policy to tiie 
extent of £215 as representing “increased value” i. 'The ship ran aground 
and the insured cargo was jettisoned and became a total lorn. Both the 
Standard Marine ai^ the Lloyd’s underwriters paid the total of the 
raepective claims made upon them, and each took a letter of subrogation 
fnan the cargo-owners. The cm-go- underwriters bad, however, no 
knowledge of the existence of the increased-value policy until after they 
had paid as for a total loss. ’The plaintiff in the case repreeented the 
Lloyd’s underwriters who, in an Inter-pleader action, claimed against 
the cargo-underwriters to receive what they alleged to be their "propmtton 
of the general average allowance”, applicable to the inoreasea-valne 
policy. They also ba^ their claim under their letter of subrogation. 
The Court, however, disidlowed their claim and awarded the cargo under- 
writeca the whole of the balance receivable under the wneral average 
adjustment. According to the judgment of Branson, J., the doctrine 
wffich createe a right of contribution between insurers who have sepacatdy 


1 This was in respect of cargo. It ba* been held that an " fa mr eated^vahw ” 
policy on u an maunuice on the rent (i.e., the thing) not yp'"** * third 
party liabflity. (Holman dh Sm^^iereianle Marine Ineuranee Co., [1918} 1. KJB- 
S93.) 
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issued policies covering du same sssoied, and in lespeot of fhe same 
adventure and inteiMt, has no application vhere the original policy is a 
valued policy, and the further policy covers a further risk. The letter 
of subrogation to the Lloyd's underwriters could not give them any better 
claim against the cargo-underwriters than the assured himself had. 
Consequently, as the assured was concluded as to the amount of his 
claim by the value appearing on the face of the policy, there was no room 
for any further demand to which the second insurers could be subrogated. 

Double Insurance. — The law permits a person desirous of securing 
himself against a particular risk to insure that risk with as many persons 
as may be prepared to accept it for an agreed premium. In other words, 
lie may take out as many policies in respect of the same subject-matter 
with as many separate insurers os he can find. When the same interest is 
insured by the same person but with more than one insurer, the risk i^ 
said to be doubly insured. Where ultimately it turns out that the wholq 
amount for which a given interest is thus insured is more than the whole 
value of the interest at risk, that interest is said to be “over-insured” 
to the extent of the balance. In the law relating to marine insurance 
double insurance is pernrissible in any form unless made fraudulently. 
Over-insurance carries with it certain legal conseqnenoes to which special 
reference will shortly be made. It has, however, to be pointed out that 
although a person may take out any number of policies covering thd| 
same interest in the same marine adventure, a contract of marine insurance 
being one of indemnity, ho cannot recover out of the aggregate of the 
sums expressed in the policies, anything more than what he has actually 
lost by the event which gave rise to his claim. He may, however, daim 
against every underwriter at his option either in part or in fuU and in 
any order he pleases. 

Over-Insurance. — Since Xewby v. Reed, [1763] 1 Wm. Bl. 416, 
and North Brit. Ins. Co. v. London, Lii'trpool de Globe Insurance Co., [1877] 
5 Ch.D. 569, where the effect of double insurance is to over-insure, each 
insurer is bound, as between himself and the others, to contribute rateahly 
to the loss in proportion to the liability which be has contracted to accept. 
It follows that if any insurer has paid more than his proper share for the 
mdemnity to which the assured is entitled, he may maintain an action for 
contribution against the others; for, as was well said, in cases of double 
insurance, “the policies are one insurance as between all the underwriters, 
though not one insurance for all purposes”. (Bruce v. Jones, [1863] 32 
L J. Ex. 132, 136.) 

By the law of England the valuation appearing on a policy is con- 
clusive as between any one insurer and his assured. Curiously enough, 
however, the law of England permits a person doubly insuring in the 
manner already expltun^, to value the snbject-matter differently in 
the different policies. The nile is otherwise on the continent of Europe 
where the complications arising from the application of the English rules 
to valued policies is got rid of by making the policies successively protect 
the property in order of date. Many m^em policies, however, contain a 
contribution dause whereby the liability of insurers is limited to their 
rateable proportion of loss. A dause of this kind is practically universal 
in non-marine insuranoe. 

Return oi premium. — Under the English C!ode, section 84 (^) el. (/), 
where the aasur^ has over-insiued by double insuranoe, a proportionate 
part of tile several premiums is retumaUe: jHUvided that, if the policies 
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am effected at diffeteat times, and affy eu'lier pdioy had at any tiwjj ii 
borne the entire ri^, or if a claim has oeen paid on the policy in r ea pe ct 
of the full sum thereby insured, no premium is returnable in respect of 
' that policy; and when the double insurance is effected knowingly by tite 
assui^ no premium is returnable. 

Insurance by different persons In respect of the same property 
or interest. — The phrase '‘double insurance” is sometimes but 
erroneously used of insurances effected by different persons covering their 
respective risks in relation to the same property, be that ship or caigo. 
In such a case there arises no right of contribution, for each is a separate 
contiact, and there can be no question of over-insurance. Thus every 
party, ha-^ng a distinct interest which he thus makes the subject of 
separate insurance, is entitled to a full jndemnity in respect of that 
interest. Then, if each succeeds in recovering the full value of the 
property from the p>articular office with which he insures, one of these 
offices must have a remedy against the other ; and the office which has that 
remedy over succeeds to it by subrogation. (North British, etc. Insurance 
Co. V. London, Liverpool and Globe Insurance Co., supra, at p. 583.) 

The facts in the case cited are of particular interest te India with 
its special law of bailment under the Contract Act. A wharfinger 
trading as B & Co. had insured goods in his warehouse with a numbm 
of insurers including the defendant company. It is important to 
remember, as pointed out by the Court, that the word “ property ” as 
used in one of the policies wa^ so used ambiguously, and that it really 
meant the assured’s “ interest ” in the goods stored. A mercantile firm, 
B & Co., were owners of goods lying in B & Co.'s warehouse, and 
independently insured those goods with a number of insurers including 
the plaintiff company. It was common case that B & Co. would be 
liable for the results of any fire if brought about by their negligence. A 
fire occurred, and the value of R & Co.’s goods destroyed amounted to 
£42,000. R & Co.’s insurers paid, whereafter R & Co.’s insurers, led by 
the plaintiff company, then sued B & Co.’s insurers for the full value. 
B & Co.’s insurers, however, contended that B & Co.’s insurers oug^t to 
contribute towards what B & Co.’s insurers would have to pay B A Co., 
so that the loss would be divided ratcably between the two groups of 
insurers. The trial Judge (Jessel, M.B.), as well as the Lords Justices on 
appeal held that the principle of contribution liad no application to sudi 
a ease ; but held that the plaintiff company, having indemnified the 
merchants B & Co. in full, were subrogat^ to that merchant.’B right to 
have recourse to the wharfinger or the latter’s insurers. And upon that 
principle they made the ultimate liability fall where it primary was, 
namely, on the wharfinger and his insurers. It is to be collected from 
tiM judgment that it was immaterial whether the liability of the whar- 
finger arose in oontrect or in tort, and that it is also immaterial how tiie 
owners of the goods had elected to obtain their indemnity, namely, 
whether by sneing the wharfinger or the merohant’s own insurers, u 
the result, the r^ht to indemnii^tion was passed on till it was met by 
the perscm who had the primary liability in the events whi(ffi had 
occurred. Consequently the plaintiff company succeeded. 

Overlapping pcdiclea. — Sometimes it happens that one pi^ey 
overlaps another in point of time. See Union Marine Jnsurcmee Oo. T. 
Jfarim, [1806] 86 L.J. C.P. 181, whne the point wu raised in axgiUBsat 
but not decided. Then appears to be no establiahil rule teguktiag tta 
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adjustment of snob a situation as between the insniera should a loss 
occur during the period of time covered by both policies. 

Re-Insurance. — ^The law as well as the practice of England, as 
also of most other maritime countries including the United States, permits 
an underwriter to cover the whole of his risk under the policy by re- 
insuring that risk with another underwriter. It is well settled by mer- 
cantile usage, and now recognized by the English Code, that a policy of 
re-insurance need not, on the face of it, be expressly styled a contract of 
re-insurance. It is sufficient if it disclose that what is intended to be 
covered is the ship, cargo, freight or whatever it may be, with the usual 
detail sufficient in the case of goods and ship to identify the property. 
Contracts of re-insurance, like all other insurance contracts, require the 
utmost good faith and in the case of marine re-iiuiurance are essentially 
<’ontract8 of indemnity. The assured under the original contract, has, of 
course, no interest in the re-insurance, e.g., it has been held that an 
original insurer cannot bring in re-insurers as third parties to an action on 
the original poUcy (Nelson v. Empress Assurance Corpn., [1905] 10 
Com. Cas. 237 C.A.) there being no connection between the two contracts. 
It follows that in an action on the policy of re-insurance there may be 
special defences. 

In English policies there is commonly inserted a clause often called 
■‘re-insurance clause” of which the following may be taken as a t 3 rpical 
example ; “ Being a re-insurance, subject to the same clauses and condi- 
tions as the original {jolicy, and to pay as may be paid thereon”. In 
practice re-insurance is so often effected just after the slip in the original 
contract has been signed, and before the actual instrument sounding as a 
policy has been issued, that “original policy” must, in this context, be 
taken to mean the policy finally issued in pursuance of the original slip. 
It seems that where the original policy (in the above sense) becomes 
varied or is superseded by another pwlicy in dissimilar terms, a re-insurer 
will not be liable in the case of a loss, unless he has consented to such 
altered terms in the original contract. 

It is well settled since Uzielli v. Boston Marine Insurance Co., [1884] 
15 Q.B.D. 11, C.A., that an insurer having re-irjsured his risk need give 
no notice of abandonment. This doctrine has now been embodied in 
section 62 (9) of the English Ckxle. 


9. Disclosure. 

The Rates as to disclosure, as the same affect contracts of marine 
insurance, have long been well settled in England, and are now specifi- 
cally enacted in sections 18, 19 and 20 of the English Code. It is con- 
ceived that the courts in India will accept the exposition of this particular 
topic which the sections alluded to embody, and accordingly those sections 
are here reprinted in exte.nso : — 

“18. Disdoauh by assured. — (1) Subject to the provisions of 
this section, the assured must disclose to the insurer, before the contract 
IB concluded, every material circumstance which is known to the assured, 
and the assured is deemed to know every circumstance which, in the 
ordinary course of bnsiness, ought to bo known by him. If the assured 
ails to make such disclosure the insurer may avoid the contract. 

. (2) Every ciroumstanoe is material which would influenoe the 

jud^ent of a prudent insurer in fixing the premium, or determining 

whether ho will take the risk. 

13 
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(5) In tbe abaenoe of inquiry following oiroam«tanoea need not 
be disoloaed, namely: — 

(a) Any droumstanoe tdiich diminiBhes the risk ; 

(b) Any droumstanoe which is known or presumed to be known to 

the insurer. The insurer is presumed to know matters of 
common notoriety or knowledge, and matters which an 
insurer in the ordinary course of bis business, as such, 
ought to know ; 

(c) Any circumstance as to which information is waived by the 

insurer : 

(d) Any circumstance which it is superfluous to disclose by reason 

of any express or implied warranty. 

(4) Whether any particular circumstance which is not disclosed be 
material or not is, in each case, a question of fact. 

(6) The term ‘circumstance’ includes any communication made to 
or information received by, tbe assured.’' 

“ 19. Digelosiire by agent effecting insurance. — ^Subjoct to the 
provisions of the preceding section as to circumstances which need not 
be disclosed where an insurance is efliected for the assured by an agent, the 
agent mast disclose to the insurer — 

(a) Every material circumstance which is known to himself, and 

an agent to insure is deemed to know every' circumstance 
which in the ordinary course of business ought to be known 
by, or to have been communicated to, him : and 

(b) Every material circumstance wtiich the assured is bound to 

discloae, unless it come, to his knowletlge too late to 
communicate it to the agent.” 

"20. Representations pending negotiation of contract. — (1) Every 
material representation made by the assured or his agent to the 
insurer during the negotiations for the contract, and before the contract 
is concluded, must be true. If it be untrue the insurer may avoid the 
contract. 

(2) A representation is materia! which would influence the judgment 
of a prudent insurer in fixing the premium, or determining whether he 
will take the risk. 

(3) A representation may be either a representation as to a matter of 
fact, or as to a matter of expectation or belief. 

(4) A representation as to a matter of fart is true, if it be substantially 
correct, that is to say, if the difference between what is represented and 
what is actually correct would not be considered material by a prudent 
insurer. 

(5) A representation as to a matter of expectation or belief is true if 
it be made in good faith. 

(6) A representation may be withdrawn or corrected before the 
contract is concluded. 

(7) Whether a particular representation be material or not is, >» 
each case, a question of fact. ’’ 

10. Loaf! and Abandonment. 

In Marine Inanranoe, topics of loss and abandonment are oominoo*^ 
oonadered together; for tbe very good raaaon that he who deUlierafoI.T 
abandons his property must be trMted ae choosing to hiee lathar than 
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retain hia oostody or control over it. From this conception arises the 
doctrine of “constructive loss”. The student therefore will find that he 
must carefully distinguish between a real or (as the English Code styles 
it) an actual loss, or a state of things which the law ponslnies as amounting 
to a loss. Naturally, a loss may be either total or partial. 

The student will, however, soon find that the word “loss” is not 
always, even on judicial lips, used in the same sense. Sometimes it is 
used in the sense of something which has disappeared and so become 
“lost”; sometimes of an event by which the assured has been deprived 
of his property, though the thing, t.e., a ship or a consignment of mer> 
chandi^, is still in being; while quite as often it is used of the damage 
which the assured has ultimately sustained as the result of the event. 
For these reasons, the student, if he is to appreciate the case-law upon the 
topics of loss and abandonment, and if he has to road aright those passages 
in the English Code which aim at embodying that case-law, must in 
each instance satisfy himself as to the sense in which the substantive 
“ loss " or the verb "lost” is being used in the context. 

Allied to the topic of “loss” and “abandonment” is the so-called 
doctrine of “ademption”, a doctrine used' for the purpose of supplying 
a jurisprudential basis for varying in certain circumstances those 
resjiective rights which are the creatures of the doctrine of abandonment. 

If at first sight the relation of these doctrines to one another appears 
to be complicated and difficult, it will soon lose that character if the 
reader will but keep in mind the prime object of a policy of marine 
insurance os an attempt to secure for the assured an indemnity; and if he 
will, as steadfastly, remember that the obligation to furnish an indemnity 
under a [wlicy of insurancie carries with it the rights to be subrogated to 
every interest which the person indemnified possessed in the subject- 
matter of the policy.* ■ 

Actual total loss. — The English Code ^ thus defines an actual total 
loss : — 

“57. (1) Where the subject-matter insured is destroyed, or so 
damaged as to cease to be a thing of the kind insured, or where the 
assur^ is irretrievably deprived thereof, there is an actual total loss. 

(2) In the case of an actual total loss no notice of abandonment need 
be given.” 

It was decidetl as far back as Green v. Brown, [1743] 2 Stra. 1199, 
that where the ship concerned in the adventure is missing and no news 
of her has been received, after the lapse of a reasonable time she may be 
presumed an actual total loss. What amounts to a reasonable time is, of 
course, a question of fact. Under several of the continental codes, the 
period which has to elapse before such a presumption can be drawn is 
fixed. In an early case {Houstman v. Thornton, [1816] Holt, N.P. 242) 
it was decided that if an insurer pays on the basis of a mi ssing ship being 
a lost ship, and she afterwards is found, the property in her must be 
treated as having already passed to the underwriter. 

Since, as already observed, the property in a ship which has been 
condemned by a Prize Court has passed at^lutely to her captors, the 
law of marine insurance regards the ship so seized and condemned as an 

* For a digoussion of the law relating to Indenmity and Subrogation, see Chapter 
III. pp. 60-fi7 and 72-77, ant». 

* Seo. 67. The definition ia baaed upon the following authorities: Fleming v. 
Smith, [ 184 m i h.L.C. 613, 636; IMn v. Aitehieon, [1878] 3 Q.B.D. 668, 668 ( 
Coamwn v, Wem, [1887] IS A.C. 160; Rankin v. Potter, [1873] 6 H.L. 83, 127. 
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actual total lose. {Often v. Ebmiie^ ^1794] Peake 278, N.P.) Capture 
followed by wrec^, and the latter followed in ite turn by sentence of 
condemnation, is treated upon the same principle, {Andersen v. Marten, 
[1908] A.C. 334.) 

A ship missing in time of war naturally creates special difScultiea. 
All that the Court can do, however, is to determine, as best it can, and 
on the basis of the probabilities, whether the loss should be borne by the 
underwriter of the ordinary marine policy or by those who have assumed 
war risks. {Munro, Brice d- Co. v. The W'nr Risks Association, [1918] 
2 K.B. 78.) 

The English Code, upon the authority of Spence v. Union Marine 
Insurance Co., [1868] L.R. 3 C.P. 427, provides i that where goods reach 
their destination in specie, but in such a condition as to be incapable of 
identification, the loss, if any, is partial and not total. It is further 
to be noted that where what is claimed for is a total loss of part, that 
loss is treated as a partial loss. 

Successive losses. — It is well settled in England that an insurer 
is liable for successive losses even though the total sum thus payable 
exceeds the sum expresal}' assured. {Le Cheminant v. Pearson, [1812] 
4 Taunt. 367 ; Aitchison v. Lohre (p. 162, ante).) There may, of course, be 
a special term in the policy to avoid such a state of tilings. Where a 
partial loss, not repaired or otherwise made good, is succeeded by a total 
loss, the former is held to merge in the latter and the assured can only 
recover as for a total loss. The above principles are embodied in section 
77 of the English Code. 

Constructive total loss. — A constructive total loss has been thus 
defined by section 60 of the English Code : — 

“60. (1) Subject to any express provision in the policy, there is a 

constructive total loss where the subject-matter insur^ is reasonably 
abandoned on account of its actual total loss appearing to be unavoidable, 
or because it could not be preserved from actual total loss without an 
expenditure which would exceed its value when the expenditure hod 
been incurred. 

(2) In particular, there is a constructive total loss, — 

(i) Where the assured is deprived of the possession of his ship or 

goods by a peril insured against, and (a) it is unlikely that 
he can recover the ship or goods as the case may be, or (6) 
the cost of recovering the ship or goods, as the case may he, 
would exceed their value when recovered ; or 

(ii) In the caae of damage to a ship, where she is so damaged by a 

peril insured against, that the cost of repairing the damage 
would exceed the value of the ship when repaired. 

In estimating the cost of repairs, no deduction is to 
be made in respect of general average contributions to 
those repairs payable by other interests, but account is 
to be taken of the expense of future salvage operations 
and of any future general average contributions to which 
the dhip would be liable if repair^. 

(iii) In the case of damage to goods, where the cost of repaniog 

the damage and forwmtiing the gooda to their des tin ation 
would «xc^ their value on arrival.” 


1 8ee. fie (fi). 
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It is thought that the courts in India will accept the foregoing 
definition based, as it is (with one exception), upon the relative case-law. 
That exception, however, is of importance ; for it is not covered by 
authority either in England or in India. The Court of Appeal in England, 
"bn ft review of the authorities, in Polurrian Steamship Co., Ld. v. Young, 
(1915] 1 K.B. 922, pointed out that by the law of marine insurance in 
England, as it stood prior to the enactment of section 60 (2) (i), if the 
taking of a ship out of the possession of its owners continued in operation, 
and was one which might at any moment become permanent and was 
at any rate of “ uncertain ” continuance, the owner would be entitled to 
recover upon the policy os for a constructive total loss; and that by 
introducing the notion of “ unlikelihood ” in place of the notion of 
“ uncertainty " as the governing feature, the legislature had altered the 
law. 

The facts in this case, briefiy summarized, were as follows : — 

A neutral ship with a cargo of coal and insured against the con- 
sequences of warlike operations was captured by a belligerent and deprived 
of her ciargo. After being detained in a belligerent harbour for about 
six weeks, she was released. The plaintiff company gave notice of 
abandonment the day after the capture. (The cause of action had arisen 
some six years after the passing of the Marine Insurance Act, 1906.) 
According to the Master, he did not know, on the material date when he 
was- interrogated by a Greek Naval Officer who had boarded the 
“Polurrian" off the island of Tenedos, that w'ar hatl broken out between 
Greece and Turkey. But it was found as a fact that he had succeeded 
in conveying quite the contrary impression to the naval authorities. 
There would appear to have been a genuine confusion inasmuch as the 
Master did know — and apparently had admitted as much — that there 
was a state of war between Italy and Turkey, the hostihties in which, 
as a matter of history, had terminated the day before his ship had been 
seized by the Greeks. The ship was detained and the Master told that 
he must consider her as captur^. Thereafter a considerable diplomatic 
wrangle ensued between the British and the Greek foreign offices. In 
the end, however, the ship was never brought before a Prize Court, but 
was released. 

Unquestionably it was a matter of the greatest “uncertainty” 
during the whole of her si.x weeks’ detention as to whether she would 
ultimately be confiscated or not, and upon this ground, as the law had 
stood prior to the new statute, such a state of uncertaintj" during such a 
la;)8e of time fell within the doctrine of constructive total loss; and the 
facts had but to bo proved for the plaintiff to recover upon that basis. 
But the Court decided that the effect of section 66 (2) (i) (a) of the new 
Act was to cast upon the plaintiff the burden of showing that at the 
material date it was “unlikely” that he would recover his captured ship; 
and that was a burden which the Court held, in the particular circum- 
stances, he had failed to discharge. 

The case of the “Girl Pat" {Masstrand Fishing Co., Ltd. v. Beer, 
[1937] 1 All E.R. 168) is an even better example of the change in the 
law so far as England is concerned by the effect of section W (2) (i) 
(a) of the relative statute. The ship was a steam trawler owned ancl 
registered in Grimsby, and w'as ordered by her owners to proceed to sea 
on the 31st March 1936 and to join a fishing fleet some fifty miles east- 
wards of that port. The Master was alleged to have conspired with all 
but one member of the crew to make away with the vessel, intending to 
trade with her and ultimately to sell her. He abandoned ashore the 



198 


Insurance in BrUieh Ini^ 


only member of the oiew loyaJ to tbil^wiiets. lliis man happened to 
be the engineer. The Master later falsified the log, giving himself uid 
the crew fictitious names. He then raised money on the vessel at a 
Spanish port. He and his ship were not arrested until the 19th June 1936 
by which date they had oross^ the South Atlantic and had arrived Off 
GMrgetown in British Guiana. The owners had heard nothing of the 
vessel since early April, when they had heard from the engineer, who 
had been left s^ore at Dover, that the vessel had deliberately sailed 
south instead of east, and had never joined the fleet. Notice of abandon- 
ment was pven to the underwriters on the 28th April 1936, but was 
declined. News of the money fraudulently raised by the Master in Spain 
was received by the owners in the middle of May and an amended notice 
grounded upon barratry was then served, and similarly declined. Further 
news of the vessel s existence arrived from a port at West Africa on the 
23rd. By that time the Master had painted out the marks of identifica- 
tion and had altered the vessel’s rig.i The foregoing facts disclosed 
that the owners had been completely deprived of the possession of tlie 
ship by a peril insured against, namely, the barratry of the Master and 
crew. Bj’ reason of the ship’s ultimate arrest such deprivation was not, 
in fact, permanent. 

Branson, J., decided (a) that he ought not to take into consideration 
the events which had occurred after the notice of abandonment, save as 
throwing some light on the real question, namely; whether the vessel 
was at the date of such notice (be it the first or the second notice) unlikely 
to be recovered by the owmers ; (6) that it was impossible to find that at 
the materia] date there was so little chance of the vessel being ultimately 
recovered as to make that event unlikely; (c) that though barratry 
might be analogous to capture, it was only capture followed by condemna- 
tion which the cases had decided amounted per s« to an actual total 
Its* : (d) that the facta did not bring the case within the doctrine of actual 
total loss (following the decision in Polurrian S.S. Co., Ld. v. Yotutg, 
ante), nor could they be held to constitute a constructive total 
loss ; and that accordingly the owners could not recover. 

It is to be observ^, however, that under the law as it stood in 
England prior to 1906, and under the law (as it is submitted) prevailing 
in India today, the facts would seem to disclose a sufficient degree of 
“uncertainty” to entitle the owner to recover as for a constructive total 
loss. 

The two last-mentioned cases may be contrasted with the situation 
which is depicted in Societi Belgt Des BeUmt Societi Anonyme v. London de 
Lancashire Inswranee Co., Ld., [1938] 2 All E.R. 305. There a number 
of ships had been oonfiacsted by a so-called Popular Executive Committee 
which had taken over at iea/rt temporary control of the province of 
Valencia in Spain, daring the development of the rising associated with 
the name of Gene^ Franco, against the Republican government of that 
country. The seizure of the property at risk took place somewhere 
about September 2, 1936. Notice of abandonment had been given on 
the 6th of October, as for a total loss. The writ in the action was issued 
on November 10, 1936. After the seizure, and before the issue of the 
writ, a decree purporting to expropriate the property bad been passed 
by the de facto controlling au^ority. The court did not dedM the 


* The word “rig" is a oompndieasive word, mesning in sailor’s ItngnSgS. th* 
way in which a vessel is fumiaiied tn the matter of masts, spara, boamaf, bowi^rit, 
ate. 
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qiieation wbethor the oonseqneiit loss was an actual or a constructive 
total loss. It was held, however, that there was a lose by "restraint of 
peoples”; the judge expressing no opinion as to whether the alternative 
claim, namely, that the loss was occasioned “by persons taking part in 
labour disturbances or by riot or civil commotion or from some other 
malicious act”, would also have entitled the plaintiff to succeed. 

It is conceived that the courts in India will be guided by the chain 
of cases which in England has settled that it is the element of “un- 
certainty” which, in such circumstances, entitles an assured to invoke the 
doctrine of constructive total loss. 

In 1885 a number of early English authorities upon the subject of 
constructive total loss was considered by a single judge of the High 
Court at C/alcutta in Oahan v. Owen, [1865] Bourke O.C. 17. The 
judgment in that case is extremely short. It contains, however, the 
iollowing passage; “Tlie plaintiff failed to establish that there was a 
threatened destruction of the ship, or an absolute temporary deprivation 
of the ownership of the vessel, or an alienation of the property in her, 
the thing insured ; and proof of the existence of one of these circumstances 
is necessary to establish a constructive total loss. ” The expression 
“threatened destruction of the ship” as one of the circumstances which 
might entitle an assured to recover as for a constructive total loss, may 
perhaps mislead the student, unless (which the learned Judge must hie 
presumed to have meant) the threat to the ultimate safety of the vessel 
be of so grave a nature that those in charge of her would be justified in 
abandoning her. 

The principle now embodied in section 60 (2) (iii) of the English 
Code was recognized and applied by the High Court of Bombay in Dwarka 
Das Lalubhai v. Adam Alt Sultan Alt, [1867} 3 Bom. H.C.A.f). 1. 

An assured may, of course, fail to prove an actual total loss, yet suc- 
ceed in recovering as for a constructive total loss. In Captain J.A. Cate's 
Tug and Wharfage Co., Ltd. v. Franklin Fire Insurance, [1927] A.C. 
698, it was laid down by the Judicial Committee that “the bare fact 
of a ship being under water or even to be so submerged as to present 
to her salvors a problem of difficulty, does not amount to an actual total 
loss and does not therefore relieve an assured from the necessity of 
proving a constructive total loss ”. 

Ademption. — As already stated, by the law of England at any 
rate before the passing of the Marine Insurance Act, 1906, a loss might, 
in certain circumstances, change its character from that of a total to a 
partial loss between the date of the event and the issue of a writ in an 
action on the policy, claiming for an actual or a constructive total loss. 
In such circumstances the total loss was said to have been in the meantime 
adeemed ”.i The doctrine persisted in spite of the expressed dis- 
approval of Lord Eldon at the beginning of the 19th century. (Smith v. 
Robertson, [1814] 2 Dow. 474.) Much later, indeed within two years of 
the closing of that century (Blairmore Sailing Ship Co. v. Macredie, 


The word is borrowed from the English Law relating U> testamentary dia- 
l^siUons, where it is used of specific legacies which by the time of the testator’s 
death are found no longer his property, or where events (other than a revocation) 
^“■veocoumd whereby the clanne under the Will come to be considered no longer 
h “ their entirety, t.g., by a gill inter vivos whereby pro tanto the bequest 
satisfied. The word originates in the Roman Law. In American Juris- 
pru^ce the word is treated as prstotioally synonymous with satisfaction when 
apphed to legaciea. ' 
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[1898] A.C. 883), • diekm of Lord Hi^jibtiry someBts that tiie dootxhw of 
ademption ia limited to cases where “capture’’ had been followed by 
lestorataon before action brought- The facts in that case were, however, 
not well suited as grounds for testing the full extent to which tbe doctrine 
might be applied. The ship had foundered in deep water, and after due 
notice of abandcHunent, the assured had claimed as for a constructive 
total loss. Meanwhile, and before the issue of the writ, the underwriters 
had gratuitously raised the vessel ; and in the action (which was tried in 
Scotland under Scots Law) they pleaded the doctrine of ademption. 
In the House of Lords, it was held that the test whether a ship had 
become a constructive total loss was the same in English as in Soots 
Law, although these lavs might differ as regards the date at which the 
test ought to be applied. It was held, further, that underwriters could 
not change a constructive total loss into a partial loss by intervening and 
raising the ship at their own expense. The material words in the advice 
to the House delivered by Lord Halsbury, in which he touched upon the 
doctrine of ademption are as follows: — 

“I myself should say a ship was totally lost when she goes to the 
bottom of the sea, though modern mechanical skill may bring her up 
again ... . The change of circumstances which in our iurisprudence 

has been held to turn a total into a partial loss has arisen in respect 

of insurances against capture, when to my mind totally different con- 
siderations apply. ” 

Anyhow this case is no authority for the suggestion that where the 
assured has either himself or by his servants or agents brought about a 
change in the circumstances, the doctrine of ademption will not apply. 
It was indeed decided so far back as 1867 by a decision never dissentM 
ftom {KidgUm v. Empire Marine Ineuranee Co,, (1867) 2 t'.P. 367) and 
applied three years later in Lee v. Southern Inmrance, [1870] 5 C.P. 397, 
that if a total loss, whether actual or constructive be, before action 
brought, “adeemed ’’ by the acts of tbe assured or his servants, be cannot 
recover as for a total loss, though entitled under tbe “sueing and labouring 
clause’’ to be recouped for his expenses in saving or mitigating the 
damage to tbe subject-matter of the insurance. Again, in Roura d* 
Forgas v. Totmend, (1919) 1 K.B. 189, 195 (policy on hull), Roobe, J., 
expressed the opinion lobiler) that a restoration of an insured ship between 
notice of abandonment and the issue of the u'rit in tbe action would 
jHOclude recovery as for a constructive total loss. 

Tbe present English Code is silent upon tbe doctrine of ademption, 
and it has not yet been decided in England whether the provisions of tbe 
Act are to be read as altering the law in that regard. In a recent case, 
CajdainJ.A . CaU'e Tug and Wharfage Co., Ltd. v. Franklm Inmraiue Co., 
[1827] A.C. 698, 704, tbe question was treated os still an open one. It is 
submitted, therefore, that the question will have to be treated as re» 
Integra in India, wbme the courts would am>ear to be unfettered in their 
approach to tbe question whether the EngUsh, or the Scottish and 
Continental rule wbi(^ is followed in the United States of America, should 
be applied. In tbe last-named countries it ia now well settled that a 
constructive total loss which has been made the subject of due notice of 
abandonment fixes and concludes the rights of the parties, subsequent 
events being regarded as not interfering. 

The real jurisprudential question in oontroveray as between the two 
vwws may be thus argued. Few tbe English rule, one may begin ttitb 
the words of Lord Mansfield in UamiUon v. Mtndu, [1761] 2 Burr. 
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1198, 1210) “The plaintiff’s demand is for an indemnity. His action then 
must be founded upon the nature of his damm'fioation as it really was 
at the time of action brought. It is repugnant, on a contract of indemnity, 
to recover as for a total loss when the final event has determined that the 
damnification is in truth an average loss”. Lord Halsbury’s dictum 
impliedly accepts the doctrine of ademption when the captured vessel 
is not after all confiscated but returned, yet he thinks “totally different 
considerations” — ^unhappily not stated — “to apply”, where mechanical 
skill may contrive to bring a submerged vessel to the surface again. 
So it may bo urged for the English rule that if, Ijefore action brought, 
that which might have been completelj' lost is, in fact, recovered, although 
damaged, the doctrine of ademption w’hereby the totality of the loss is 
reduced to a partial loss, ought in principle to apply. For example, 
suppose scientific salvage of the near future to bo callable of bringing to 
the surface within a few hours a vessel which today jierhaps could not 
be raised without operations extending over as many months, or even 
years, could it bo said that anything but an accepted notice of abandon- 
ment would entitle an assured on hull to recover as for a total loss i 
According to those who would uphold the English rule the answer must 
be in the negative. 

For the other view it would seem that the following arguments 
might be advanced. The material date should be not the date at which 
litigation begins, but the date of the purported abandonment. “The 
obligation of ahandonnient” said Ix>rd Abiiiirer. C.B. (in delivering the 
judgment of the Court of Exchequer Chaniljer in Roiw v. Salvador, 
[1836] 3 Bing. N.C. 266), “was the necessary consequence of confining 
the objoct'of the contract to a strict indemnity. If the assured, upon 
the information he has received, elects to treat the case as one of total 
loss and to demand the full sum assured, as the thing (if it exists) is 
vested in him, the very principle of the indemnity requires that he 
should make a cession of all rights to the recovery of it, and that, too, 
within a reasonable time after he receives the intelligence of the accident, 
so that the underwriter may be entitled to all the benefits of what may 
still be of value, and that ho may, if he pleases, take measures at his 
own cost for realising or increasing that value.” A valid abandonment 
operates as a complete and effectual transfer of the property from the 
assured to the underwriters, who arc, by virtue of it, subrogated into the 
place of the assured. “It has even a retrospective effect, and operates 
as an assigiunont of the property not only from the time when it was 
given, but from the moment of the loss which justified it, so that the 
underwriters are presumed, to the extent of their respective subscriptions, 
to iiave been the owners of the thing in.sured from the period of the 
loss, ”1 

Assume, then, tho case of an unvalued policy'. The measure of the 
indemnity will be the actual value of the ship at the moment when the 
property” in her is transferred from the a-ssured to the insurer. In a 
valued policy, the insurer who thus becomes vested wdth the property 
cannot be beard to complain if what, in consequence, has now become 
his, turns out to bo not so valuable as the sum mentioned in the policy. 
He is concluded by that valuation as the valuation which he has agreed 
to; and in suoh a ease, is no worse off than a purchaser who has bought 


. * Amould, 2Dd Ed. (1867), Vol. II, p. 1012. Held a egrrect statement of the law 

» OomweU v. jSeteelt, [18601 4 Jur. N.S, 978 affirmed m the Exchequer Chamber 

6 Jiir. N.S. 918. 
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a (diattel at a prioe-whioh he aftomAds finds was too high. Both an 
bound by the tenns of their respectiTe bargains. Upon ti^ view of tite 
matter, once assume that a notice of abandonment is valid and binding 
by reason either of acceptance or as having been justifiable in law upon 
a view of the circumstanoee, it would seem that any event occurring uW 
such abandonment cannot alter or limit the respective rights of the 
parties which are to be regarded as conclusively settled with effect from 
the date of the event which gave rise to the act of abandonment. What 
then, it may be asked, on that view of the matter, are the rights which 
arise where, as in Kidsioti v. Empire Marine Insurante Co. cited above, 
the assured himself after giving notice of abandonment proceeds to salve 
the vessel \ The answer would appear to lie that in the view contended 
for, the insurer, as the new owner under the valid notice, would be entitled 
to the benefit of the salvage, though answerable for the costs thereof if 
he had agreed thereto ; the assured, in the work he had undertaken, being 
regarded as the agent of the insurer, and as holding the salved vessel 
CM- cargo as a trustee for his principal. In that view, equity would 
oblige the insurer to give credit for the costs of the salvage by which he 
had benefited, even were there to be no claim under a “sue and labouring” 
clause in the policy. There only remains to consider the case where the 
ooet of such salvage might exceed — as it frequently does — the value or 
agreed value of the repaired or salvaged ship. The facts in the case of 
the Terra Carrot (discussed later upon other matters of interest)* 
disclosed just such a situation. But there the underwriters compromised 
with the owners under terms which restored the ship to the latter, leaving 
the owners to deal with all claims for salvage. In the view put forward, 
the result in the case posed would be that the underwriters would have to 
bear the loas on balance. 

What may be lost. — It is sometimes overlooked by students that 
what the assur^ may claim is an indemnity for what he has lost, and 
that he cannot claim for the loss of something which was not the subject- 
matter of the interest which he had insured. Upon this principle, that 
which may be lost is the ship, its cargo, the freight which may be earned, 
and the profits which may be made. Upon like principles the insured 
cannot claim for that which he has salved. This latter situation Ml to 
be dealt with in India so early as 1867. (Mitehdl v. OladtUme. de Ore., 
[1867] 1 Ind. Jur. N.S. 406.) In that case, a ship under towage went 
aground near Kedgmoe in ^e Calcutta river. Certain portions of her 
cargo were jettison^; but one of the ship’s oflSoers succeeded in bringing 
off aaMy some nine cases of goods, which finally became the subject- 
matter of a suit in which the plaintiffs claimed to be purchasers of these 
nine cases at an advertised sale held by Mackenzie Lyall & Co., who, 
as agents of the underwriters and shipowners, purported to sell the 
ship Maharanee. “ with e^re stores and rigging complete, also (he 
cargo comprising, etc. ^e point for decision in the case was whether 
these nine cases were included in the cargo thus put up for sale. It 
appeared that prior to notice of abandonment they had been taken off 
the Maharanee by an officer of the towing steamer Dagmar. They 
were in perfectly good condition and were still on board the Dagmar 
at the time of sale. It was held that these cases were not part of the 
cargo abandoned to the underwriters; and in the circumstances might 
have been sent to their destination, and could not have been validly 
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abandoned; a&d that, ooneequentiy, the property in them had not pnaaed 
to the insurers and therefore they could not have been validly sold either 
by the underwriters or their agents. 

Loss of freight . — Three recent actions in England to recover upon 
freight policies have produced decisions of great importance. 

In Cams v. London de SeoUish Assurance Corporation, [1936] 1 K.B. 
;!!)], the facts were that a Greek steamship the Yerro Carras was on 
her way under charter directing her to proceed to Valparaiso to pick up 
freight when, in negotiating the celebrated straits of Magellan, she 
stranded, and four days later, namely, on November the 17th, 1930, was 
abandoned to the hull underwriters. She was, however, less than a 
year later, refloated by salvors. The underwriters on hull then com- 
promised for a total loss, but on the basis that the owners retained the 
ship and accepted liability to the salvors. The owners thereafter 
.'.urrenderod the ship to the salvors in di.scharge of the latter’s claim. In 
15132 the salvors sold the ship, as repaired. It was agreed that the actual 
value of the ship when so repaired was £13,000. The cost of effecting 
those repjiirs had actually exceeded that sum ; but such cost was, how- 
ever, less than the insured value of the ship which was expressed in the 
policy to be £30,000. The policy contained two of the Institute voyage 
clauses (Freight). These were clauses 4 and 5 reading as follows: — 

“4. In the event of the total loss, whether absolute or constructive, 
of the vessel the amount underwritten by this policy shall be paid in full, 
whether the vessel be fully or only partly loaded or in ballast chartered 
or unchartered. ” 

“15. In ascertaining whether the vessel is a constructive total loss 
the insured value in the policies on ship shall be taken as the repaired 
value and nothing in respect of the damaged or break-up value of the 
vessel or the wreck shall be taken into account.” 

The owners sued the underwriters for a total or a constructive total 
loss of freight. 

It was held unanimously by the Court of Appeal, reversing the decision 
of Porter, J., that there was an actual total loss of freight, and therefore 
that the freight undermiters were liable. The decision was grounded 
upon a finding that the ship could not “ make ” the cancelling date or be 
tendered aceording to contract to the charterers at Valparaiso. The 
Court upheld the doctrine that there is an actual loss of freight wljere 
the ship has become so damaged as to be incapable of performing the 
voyage for which freight could be earned, or is so damaged that to repair 
uer for such a voyage would cost more than a prudent man would incur. 
The Court, further, held that the expression “constructive total loss” 

« misleading, if applied to a loss of freight; and not the less so that 
the test where there is no actual total loss of freight would be analogous 
to that applicable to a ship-policy in deciding whether there has been a 
constructive total loss of the vessel. 

The case of the Yerro Carras was decided in 1935 smd was considered 
jy the same Court (though somewhat differently constituted) less than 
ux months later, in the case of a steamship named Mount Taygetus 
Aulukundis V. Honeich Union Fire, etc., [1936] 2 All E.R. 242). The 
■ ase turned for the most part on findings of fact ; but the doctrines of 
f'*’ it lays down are firstly, that owners are deemed to be “pre- 

^ ^ business sense” from performing the freight contract by 
penis of the sea where no prudent man, if uninsured, would incur the 
xpense of repairing the ship so as to make it possible to complete the 



204 


Inmranct in Britiah India 


oontraotod voyage; secondly, that proper cost of repairs to be taken 
into eonsMeration is the cost of sofih temporary repairs as would enable 
tbe ship to complete the contracted voyage, and not the cost of per- 
manent reparation; and, thirdly (per Greene, L.J.)i estimating 
repaired value of the ship and the general average contribution by cargo, 
the correct values to take are those at the time of the accident and not 
those when the ship, as salved, finally arrives at her destination. 

In Petros M. yomikos. Ltd. v. Jioberlson, [1938] 2 K.B. 603, the 
Court of Appeal had to adjudicate upon the eifect of the same Institute 
Time-clauses as had fallen to be considered in Carras v. London and 
Scottish Assurance Corporation (supra), but in somewhat different cir- 
cumstances. The clauses numbered 4 and 5 in the Carras jHjIioy were 
numbered 5 and 6 in the Petros yomikos policy. The plaintiffs were 
shipowners who had chartered a steamer to carry a cargo of oil from 
Venezuela to the United Kingdom. The vessel u'ent into a port for 
certain repairs and while there, was seriously damaged by an explosion 
fcdlowed by fire. The plaintiffs had taken out a number of policies in 
respect of the hull and machinery, wherein the steamer was valued at 
£28,000. The policies were for 12 months a.s from the 20th July, 1936. 
On the same date as the other policies and for a like period, plaintiffs 
took out a Lloyd’s policy on freight, chartered or otherwise. The 
estimate of consequential repairs amounted to £37,400. IVhen repaired 
she was considered to be worth £45,000. On this view of the matter 
the plaintiffs did not exorcise their option to abandon her to the hull 
undmvrriters, but repaired the vessel themselves at the estimated 
cost, and then claimed and were paid by the hull underwriters as for 
a partial loss. Meanwhile, however, the charterjiarty could not be 
performed and the plaintiffs lost the freight )»yable thereunder. 
They therefore claimed against the freight underwTiters, but their claim 
was refused. It was contended for the defendants in the action brought 
to enforce the claim that by clause 5 (corresp>onding to clause 4 in the 
Carras Case, supra) they were not liable except in the event of a total 
lose, and that the ship had neither been an alxiolute nor a constructive 
total loss. They also relied on clause 8 in their pwlicy which was ex- 
pressed in the form of a warranty and read as follows: — 

“Warranted free from any claim consequent on loss of time whether 
arising from a peril of the sea or otherwise”. 

Goddard, J., who tried the action accepted the defendant’s argu- 
ment that there having, admittedly, been neither an abandonment nor 
a notice of abandonment, there could i>e no constructive total loss and 
it was nobody’s case that there had l>een an absolute total loss, and he 
gave judgment for the freight underwriters. 

The Court of Appeal (Green, Mackinnon, and Slesser, L.JJ.) 
unanimonsly allowed the appeal. Their decision turned entirely upon 
the meaning to lie placed upon the seven words in clause 5 of the In- 
stitute Time-clause, “The constructive total loss of tbe steamer^’. “The 
truth is,” said Mackitmon, L.J.. at p. 624, “that ‘loss’ is a word of double 
import. It may mean, objectively, the disaster that has befallen the 
subject-matter of insurance; or it may mean from the underwriter’s 
pomt of view, the claim that is payable on the policy — that which the 
uad^writer has to enter in his loss book, la tke first sense, disarfer 
to the ship, constructive total loss means the ship being so damaged that 
the cost of repair Irill exceed her repaired value; in the seocmd senso. 
daim recoverable, it no doubt means that phu notice of abandoniiiaot. ’ 
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On the admitted facts the repaired value having, by virtue of clause 6, 
to be considered the value of the ship as stated in the policy on hull and 
niachinery, that sum was definitely ascertained at £28,000. Conse- 
quently, as the cost of repairing her was £37,400, the ship was 
a constructive total loss within the definition in section 60 (2) (ii) of the 
Act. That being so, there was no necessity to invoke the doctrine of 
abandonment and the absence of any notice of abandonment did not 
arise. Greer, L.J. (at p. 620), without finally deciding the point, ex- 
pressed himself as inclined to hold that abandonment and notice of 
abandonment are not part of the definition of constructive total loss, 
but are conditions subsequent which have to be performed before a 
claim can be made against underwriters on ship or goods. The Lord 
Justice, for his part, regarded the case as falling to be decided 
upon the precise agreement betw'een the freight underwriters and the 
plaintiffs, which did not (as it might have done) import as a condition 
precedent that there should, in fact, have been a claim made or met 
under any other policy as for an absolute or constructive total loss. 
Mackinnon, L.J., at p. 628, answered the underwriter’s contention as 
to the effect of the warranty expressed in clause 8 thus : “,Such a clause, ” 
he said, “will liar any claim whenever it is necessary for the assured to 
assert the lapse of time as one of the facts establishing his cause of 

action. In this case, the assured is under no such necessity 

To a claim under clause 5 the provision in clause 8 can have no application 

clause 5 is an added promise to pay total loss if either of two 

events hapijened. To that added promise, where one of the two events 
is proved to have happened, I think clause 8 can have no application. 
The claim is, in no conceivable sense, ‘consequent upon loss of time’. 
It is simply a claim for a payment which is promised on a certain event 
liy reason of the happening of that event. ’’ 


11. “ Honour" Policies. 

For a discussion of so-called “honour” policies (which include polides 
containing such a stipulation as “interest or no interest") the reader is 
referred to Chapter III of this treatise.* 


12. Assignment. 

The law in India relating to assignment of policies of insurance is 
discussed in Chapter III of this treatise and to the relevant passages 
tlierein the reader is therefore referred.* 


13. Subrogation. 

The doctrine of subrogation has been explained in Chapter III of 
this treatise ® ; and it is thought that the present chapter has afforded as 
many examples of its application to contracts of marine insurance as are 
compatible with the scale of this work. 


* 8«k! pp. 69-72, ante. 

• See pp. 72-77. onU. 


• See pp. 82-86, ante. 
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14. Measurs hf Indemnity . 

Die expression “measure of indemnity ’’ is bcurrowed from tiie 
Code. Tlie late Mr. Arthur Cohen, the author of the article on Marine 
Insurance which appeared in the original edition of Lord Halsbury’g 
Laws of England, preferred a longer though perhaps more strictly accurate 
description of this topic, which he styl^ “The measure of the loss for 
which insurers are liable Cohen’s definition will serve to remind the 
student that though marine insurance aims at obtaining from the insurer 
a perfect indemnity for the loss which has been occasioned to the assured, 
in practice that aim is not always achieved. 

Following Irving v. Manning, [1847] 1 H.L., pp. 287, 305, 307, 
the English (’ode i provides that if the jailicy be a valued policy the 
measure of indemnity- is the siiiii fi.xed by the instrument ; while in the 
case of an unvalued policy the corresiionding measure is the insurable 
value of the subject-matter insured. 

'The English Code eiuicts a number of principles for guidance in 
determining the value of the subject-matter of tlio insurance at the 
material date, and discriminates, as it must, between principles of valu- 
ation suitable in the case of claims made in respect of n vessel and of 
those concerning her cargo. It also, as it must, distinguishes principles 
applicable to cases of a total and those applicable to a partial loss. If a 
vwsaef or any part of her cargo o> eanoyeii foe tho ptrrfxise of anv such 
valuation, the surveyor's opinion, as expressed in moiH<y. may lie criticized 
in an action upon an unvalued policy, to see whether the principles which 
have been applied are, as a matter of law, correct. When a question 
of contribution arises between several persons having separate interests 
in the result of the accident to ship or cargo, then the Average Adjuster 
is called in. The work of adjustment may be in London or at that port 
where the voyage ends, or perhaps in Glasgow or .Marseilles — if one or 
other of those ports bo the place at which the venture has been broken 
up by consent or necessity, or because the vessel is thert) registered. In 
India, up to the time of writing, there are no Average .Adjusters. Nor 
indeed are there any in Burma or in Ceylon. Accordingly, though such 
a course would not at all be convenient were disputes arising upon policies 
of marine insurance to increase in India, the practice appears to be to 
agree that adjustment shall be made in London. In Burma the present 
practice is said to be to have adjustments made at the place where the 
ship is registered, unless the policy otherwise provides. An increasing 
number of policies expressly attract for purposes of a«ljustmont some 
fweign statement of average properly obtained at a foreign port, or, as 
expressly, attract the York-Antwerp Rules.^ 

It is thought that the statement of the principles above alluded to 
which have been enacted in sections 69 to 72 of the English Code, deriveil 
as they are from the settled case-law in England, may be acoepteid by the 
courts in India as applicable to valuations made in this county for the 
purpose of determining the measure of the indemnity, 'ntey are 
accordingly set ont hereunder in the language of the relative statute. 

“ 69. Partial long of tikip. — Where a ship is damaged, bat ia not 
totally lost, the measure of indemnity, subject to any express provision 
in the policy, is as follows: — 


> 6ec. 88. 

* Printed as Appendix V to this treatise. 
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(1) Where the ship hM been tepeired, the aSBured is entitled to the 
reasonable cost of the repain, lees the onstomary deductions, but not 
exceedingthe sum insured in respect of any one casualty. 

(2) Where the ship has been only partially repaint, the assured is 
entitled to the reasonable cost of such repairs, computed as above, and 
also to be indemnified for the reasonable depreciation, if any, arising 
from the unrepaired damage, provided that the aggregate amount shall 
not exceed the cost of repairing the whole damage, computed as above. 

(3) Where the ship has not been repaired, and has not been sold in 
her damaged state during the risk, the assured is entitled to he indemnified 
for the reasonable depreciation arising from the unrepaired damage, 
but not exceeding the reasonable cost of repairing such damage comput^ 
as above.” 

“ 70. Partial Iona of freight. — Subject to any express provision in 
the policy, where there is a partial loss of freight, the measure of indemnity 
is, such proportion of the sum fixed by the fiolicy, in the case of a valued 
jsolicy, or of the insurable value, in the case of an unvalued policy, as 
the projKirtion of freight lost by the assured bears to the whole freight 
at the risk of the assured under the pohey.” 

"71. Partial loaa of gooda, merchaiuiia( , etc. — Where there is a 
partial loss of goods, merchandise, or other moveables, the measure of 
indemnity, subject to any express provision in the poUcy, is os 
follows : — 

(1) Where part of the goo<ls, merchandise, or other moveables insured 
by a valued jxilicy is totally lost, the measure of indemnity is such 
proportion of the sum fixed by the policy as the insurable value of the 
part lost bears to the insurable value of the whole, ascertained as in the 
case of an unvalued policy. 

(2) Whore part of the gooda, merchandise, or other moveables insured 
by an unvalued policy is totally lost, the measure of indemnity is the 
insurable value of the part lost, ascertained ns in case of total loss. 

(3) Where the whole or any part of the goods or merchandise insured 
has been delivered damaged at its destination, the measure of indemnity 
is such proportion of the sum fixed by the policy, in the case of a valued 
policy, or of the insurable value in the case of an unvalued policy, as 
the different* bc'tween the gross sound and damaged values at the place 
of arrival bears to the gross sound value. 

(4) ‘Gross value’ means the wholesale price, or, if there be no such 
price, the estimated value, with, in either case, freight, landing charges, 
and duty paid beforehand; provided that in the case of goods or mer- 
chandise customarily sold in bond, the bonded price is deemed to be the 
gross value, ‘Gross proceeds' means the actual price obtained at a 
sale where all charges on sale are paid by the sellers.” 

"72 Apportionment of valuation . — (1) Where different species 
of property are insured under a single valuation, the valuation must be 
apportion^ over the different species in proportion to their respective 
insurable values, as in the case of an unvalued policy. The insured value 
of any part of a species is such proportion of the total insured value of 
the same as the insurable value of the part bears to the insurable value 
of the whole ascertained in both cases as provided by this Act. 

(2) Where a valuation has to be apportioned, and psutioulars of the 
prime cost of each sejMuate species, quality, or description of goods 
cannot be asoertsined, the divirion of Me valuation may be made over 
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the net errived wmiMl Tnhne of the djjfltrent speotes, qnaUtieB, or dfiBotip. 
tions of goods. ” 

“ New for Old." — In estimating the value of a repaiied vessel 
where the ship at the time of the accident was not completely new or 
St any rate was more than one year old, it was formerly the custom 
to agree to a deduction, arrived at by a mere convention, so as to avoid 
the ship-owner getting not only compensation for the supposed loss or 
damage, but possibly a ship all the better for the accident. The conven- 
tion arrived at, and which has been for a very lot»g time in use where 
wooden ships aue concerned, admitted the deduction of one-third of the 
whole expense, i.t., including materials and labour. The effect of such 
deduction is that the estimated damage stands at the remaining two- 
thirds. This is known in the law relating to shipping and in shipping 
circles as deducting “one-third, new for old”. This custom was 
recognized as far back as Da Costa v. -VeimAam, [1788] 2 Term. R. 407. 
An Indian case {Apear v. Howah Bye. [1866] 1 Ind. Jur. X.S. 237) upon a 
policy on the ship ‘ ‘ Speedy ' ' (taken out with the Reliance Marine Insurance 
OflBce in 1858) provides an early instance of the recognition in India of 
the custom to allow “one-third, new for old” in assessing damages in 
certain cases. The policy expressly attracted the practice of Llo3td’B. 
The ship was wrecked in a cyclone on the 5th October, 1864, and the 
plaintiff claimed for a constructive total loss, it having turned out that 
she was not worth repairing. The Court of first instance held that 
there was no proof of a constnictive total loss or of any due notice of 
abandonment. The damage was estimated at Rs.63,000, no deduction 
of one-third “new for old” being made, on the ground that the ship had 
in fact never been repaired. 

The rule is anyhow quite unsuitable for steamships and, in fact, it 
is usual now-a-days to provide against its application, except so far as 
concerns such parts of a modem steamship and of her equipment as 
correepiond to what was to be found in a wooden ship. A common 
provision to that end is a clause running " no thirds to be deducted except 
as regards hemp rigging and ropes, sails, and wooden deck". 

15. Liabilities to Third Parties. 

For some time past insurance against liabilities to third parties has 
been common in marine insurance. Sinoe the case of the Niobe, [1891] 
A.C. 401 ' (a case of collision), the measure of indemnity has been 
regarded as the amount actually paid by the assured, or which is legally 
payable by him in respect of third-party claims. Such a liability, to be 
covered at all, must either be the subject of a separate policy or of a 
specia] clause, and be regarded as a separate and distinct agreement, 
sHhougfa included in a policy covering other kinds of risk. In Joyce v. 
Kenned, [1871] 7 Q.B. 78, it was the liability of a lighterman, while in 
Cunard Steamship Co. v. Marten, [1902] 2 K.B. 624, it was the liability of 
a carrier which was at risk. 

Since 1836 (De Vaux v. Salvador, [1836] 4 Ad. t El. 420, which was 
the case of an ordinary marine policy), it became settled that an insurer 
was not liable for any balance whi^ one ship might have to pay the 
other where both were to blame for the collision, llten is but to apply 
the maxim in pari detitdo potior est conditio defendentis.t 


* What equally in the wrong, the de&ndaat is In the etronger pos t tie n . 
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In oonfleqtwaoe of tins deok^ ^>eeta] numing-down olaoaea were 
introduced, but have from time to lame been altered. In the reeult 
underwriters are now-a-days liable under the ordinary policy for injury 
caused to the assured ship by collision. The English Code lays down 
the measure of indemnity in such cases, in conformity with the law as 
above stated, and as to he deduced from the authorities, in section 74 of 
the Statute. A specimen of a modem running-down clause has been 
discussed earlier in this chapter.^ 

16. General Average Contribution and Salvage charges. 

The principles of the law of India relating to the circnmstances under 
-n hich a right to contribution arises have hew the subject of description 
and discussion in Chapter III of this treatise. ^ So too, more than one 
reference has been made in the present chapter to the York-Antwerp 
Rules as governing the adjustment of general average. The topic of 
contribution, in the larger sense, belongs in reality to that branch of the 
law maritime which directly concerns shipping and navigation. For a 
detailed study of the topic, therefore, the reader is referred to the standard 
works upon the subject.^ It is only to a limited extent that an under- 
writer becomes liable in respect of general average at all.* The insurer 
only takes upon himself whatever he has by his policy agreed to shoulder 
of those burdens which properly fall upon the assured, and which rank as 
general average liabilities. 

The English Code consolidate# the principles whereby general average 
costs, expenses and salvage charges become deductions from the insured 
value in order to arrive at a figim; for which a given insurer is liable by 
way of contribution. The relative section of the Statute is section 73 and 
IS in the following terms : — 

" 73. Otneral average contributions and salvage charges. — (1) Subject 
to any express provision in the policy, where the assured has paid, or is 
liable for, any general average contributiou, the measure of indemnity 
is the full amount of such contribution if the subject-matter liable to con- 
tribution is insured for its full contributory value; but if such subject- 
matter be not insured for its full contributory value, or if only part of 
it be insured, the indemnity payable by the insurer must be r^uced in 
proportion to the under-insuraiioe, and where there has been a particular 
average loss which constitutes a deduction from the contributory value, 
and for which the insurer is liable, that amount must be deduct^ from 
the insured value in order to ascertain what the insurer is liable to con- 
tribute. 

(2) Where the insurer is liable for salvage charges the extent of his 
liability must be determined on the like principle. ” 

It has been pointed out that the contributory value and the insoiable 
value may obviously be different, inasmuch as the former is generally the 
value at the port of adjustment, whereas the latter is the value at the 
commencement of the voyage.' the statutory rule above cited providing 
for the case where such difference exists. (See Balmoral Steamship Co. v. 
Marten, [igoij 2 K.B. 896, affirmed on appeal [1902] A.C. 611.) 


* See p. 182, emit. 

• Sm pp, 86, 68, ofKa. 

' B.g., Carver's Oarriaga by Sta (1817) and Kennedy’s Law o] Civil Satvagt. 
oee the discussion at this topio on pp. 103-108, ante. 
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17. Savage. 

SalragB ia a topic of no eanaU importance in maritime law. Itieonly 
of incidental importance in the law relating to marine insnranoe. The 
word is used of the work which is done by persons outside the intnnsts 
concerned in the ship or its cargo towards saving the ship or cargo, or 
in the direction of preventing further toes or damage to the same than 
may already have occurred. The word is also used of the remuneration 
which is paid to persons, other than the owners or charterers of a diip 
and who are also outside any contract of carriage in relation to the ship or 
cargo, for work rendered of the character described. Salvage of thin 
nature carries with it a right to reward, and that right is regarded as 
something independent of contract.* The law distinguishes between 
salvage properly so called, the nature of which is described above, and 
services in the nature of salvage. In common parlance and as used in 
the 'Rnglish Code the word “salvage” and services in the nature of 
salvage have reference to the saving of property. The duty of saving 
life, which is cast upon the shipowner and his servants, is the creature of 
more or less recent statutes. Expenses incidental to its performance are 
not recoverable under the gcner^ words of an ordinary marine policy, 
but must be made the subject of separate insurance. 

The place of salvage in the maritime law is thus dealt uitb in FaJeke v. 
Soattuh Imperial Insuraiux Co., [1886] 34 Ch.D. 234, 248 ; "With regard 
to salvage, general average, and contribution, the maritime law d^rs 
from the common law. That has been so from the time of the Roman 
Law downwards. The maritime law, for the purposes of public policy 
smd for the advantage of trade, imposes in these cases a liability upon the 
thin g saved* — a liability' which is a special consequence arising out of 
the character of mercantile enterprise, the nature of sea perils, and the 
fact that the thing saved was saved under great stress and exceptional 
circumstances. ” Salvage rendered by His Majesty's ships * is to a 
lawge extent regulated by special statute. 

Ab to how salvage charges paid, or expenses in the nature of salvage 
incurred, can be recovered, the English Code provides that “salvage 
chargee ” do not include the expenses of services in the nature of salvage 
rendered by the aasiued or his agent or by any person employed for hire 
by them, for the purpose of averting a peril insured against. Such ex- 
penses, where properly incurred, may be recovered as particular charges 
or as a general averam loss, according to the circumstwoes onder which 
they are incurred. Subject, however, to any express provision in the 
policy, salvage charges incurred in preventing a loss by perils insuml 
against may be recovered as a loss by those perils.* 


I In so Keying tte writer is foMowing the definition of Salvage Chaigns which 
tippears in Sec. 65 (i) of the English Code. That definition is, sUicAly speaking 
aeomte only if we are to undentaod the wolds in the iteflniUnn “rsoovenble 
under maritime law by a salvor independeoUy of contract " to mean independently 
of any common law contract. For maritiffie law places the salvor and those for 
whom be has worked in a contractual reUtimiBhip amdogoos to that whioh arose 
under the Roman Lew oontiaet wepo l io n w s paetonwn. 

X The etudent wiU note that tbs liability lalb upon "the thing”, giving a tight 
of action in rem, i.e„ against "Uie thing”. 

* by the Nhvy. See the Merchant Shipping Aet, [1864] (67 A M Vlot- 
e. 60) end the Merchaal Shipping Saivags Aet, 11616] (6 A 7 Qeo. V, o. 41). 
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The efieot of undsr-insuranoe is thus dealt with in the English Code, 
where the relative section is section 81 : — 

“Where the assured is insured for an amount less than the insurable 
value, or, in the case of a valued policy, for an amount less than the 
policy valuation, he is deemed to be his own insurer in respect of the 
uninsured balance.” 

The above gives statutory validity to principles which have been 
accepted in Scotland as well as in England: see Whitvoorth Bros. v. 
Shepherd, [1884] 12 Ct. of Sess. Cas. (4th Ser.) 204; Weslem Assurance 
Co. V. Poole, [1903] 1 K.B. 376 ; The CrmvumweaUh, [1907] p. 216. Cf. 
Angh-Califomian Bank v. London dk Provineial Marine <b General 
Insurance Co., [1904] 10 Com. Cas. 1, 8 and 9. (The Welsh Girl.) 


19. Return of premium. 

The principles governing the return of premium in the law relating 
to insurance have already bwn summarised in an earlier chapter of this 
treatise and to that summary the reader is referred.^ The premium 
may be returnable under some express term of the contract or may 
become so by operation of law. It is submitted that the Courts in 
India will follow the principle laid down in Tanjore Life Assurance Co. v. 
Kuppanna Raa, [1920] 43 Mad. 333, wherein it was stated that in general 
there are three classes of oases in which the assured can claim refund of 
the premium. The English Code puts the matter as follows, and in so 
doing illustrates and to some extent amplifies what the High Court at 
Madras in the case cited had stated : — 

“84. (1) Where the consideration for the payment of the premium 
totally fails and there has been no fraud or illegaUty on the part of the 
asBur^ or his agents, the premium is thereupon returnable to the assured.” 

(The foregoing sub-section of section 84 of the English Code introduces 
the equitable doctrine that he who asks equity must do equity.) 

“(2) Where the consideration for the payment of the premium is 
apportionable and there is a total failure of any apportionable part of 
the consideration, a proportionate part of the premium is, under the like 
conditions, thereupon returnable to the assured. ” 

It follows, however, that if the risk run is not apportionable and 
has attached, the premium is not returnable. So, too, if the subject- 
matter has bwn insured “lost or not lost” and has arrived in safety at 
the time when the contract is concluded (in the sense of being properly 
executed), there is no failure of consideration, and the insurer has taken 
upon himself the special risk of the property being lost before the 
iMt-mentioned date. But the premium is not returnable, unless at the 
time the oontrsmt was finally being executed, the insurer knew of the safe 
arrival. (Bradford v. ayrmmdaon, [1881] 7 Q.BJ). 456.) 

The Engli^ rule in the case of double insurance (where the risk 
under some of the policies attaches earlier than the risk under the later 


i Bn Oh^>t«r UI, p. 81. ante. 
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instramentt ao th«t under the ones the entire ride is run fer a 
time) is that the premium k <»)]; returnable by the underwriters of the 
later policieB. {Fiak v. Jlfoaiermaa, [1841] 8 M. & W. 165.) 

Return on reduction of risk . — In some oases premiums are made 
payable subject to reductions in specified eventualities. Where the 
eventuality contemplated in fact arises, some balance of the original 
premium paid is returnable; and, in strictness, the insurer holds that 
balance as a trustee for the assured and is bound to return it to him. 
In modem practice, however, it is treated as a mere matter of ac. 
counting between the parties, such returns being dealt with as if they 
were losses or averages. The reader will remember from what has been 
stated earlier in this chapter, that in marirte insurance the insurer looks 
to the broker for pa3ment of the premium, and, in modern usage, he 
credits the broker with payment of it in his books. So, on a claim 
arising, any part of the premium returnable for the reasons stated is 
added to whatever other lialulities the insurer has to meet under the 
policy. 

20. Settlement of losses. 

On the authorities from Xenoa v. Wickham, [1863] 14 C.B. (N.S.) 
435, 464 to Legge v. Byas, Moaley <t- Co., [1901] 18 T.L.R. 137; 7 
Com. Cas. 16, a broker who has efieeted the insurance and is still in pos- 
session of the policy has ostensible authority both to settle the loss and 
to receive payment on behalf of the assured.^ Even so, it seems that tlie 
insurer remains directly responsible to the assured both for the amount 
payable in respect of losses and in respect of returnable premiums. 
(Vnivcrao Inaurance Co. of Milan v. Merijtanta Marine inaurance Co., 
[1897] 2 Q.B. 93, 97, 98.) But from very early times the Courts in England 
would not admit that the broker had any authority to bind the assured 
by a mere settlement of loss arrived at on an account between him (the 
broker) and the underwriter. (Jell v. Pratt, [1817)2 Stark 67.) Thus the 
only settlement which could bind the principal would be one independent 
<4* any running account between the broker and the insurer, such as is 
customary in the City of London. 

There is an usage of Lloyd’s whereby sums due in respect of losses 
are payable seven days after settlement. Such an usage, whereby the 
broker only reoeives payment on a running account between himself ami 
the Uoyd’s underwriters once a quarter, cannot biml bk principal unless it 
be showm that the principal was aware of the usage and had agreed to it. 
It was said in Bartlett v. Pentland, [1830] 10 B. & C. 700, 770, that where 
the principal had expreesly instructed the broker to effect the insuranre 
with lioyd’s, the inference might be drawn that he had consented to be 
bound by Uoyd’s usages. But manifestly such an inference may be 
rebutted. Wb^, however, there is no such custom or usage, or wwre, 
even in the case of a policy effected with Uoyd’s nnderwritere, the 
assured canrmt be shown to be cognizant of it, the assured may soe the 
underwriters. In cases where the broker has, under the custom, teoeived 
the money and ^en a suffident discharge to the insurer, the assured’s 
remedy k against the broker for " money had and received to the use ” of 
hk principal. There appears to be no such custom in India, even when 
the insaranoe k e&cted with local agents of Uoyd’s underwriters. 

> This M SngUrii oomaMrekl ptaetioe. Zt is otberwiss in India (sss^> 2]>/ 

podi. 
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Acoordin^y payment of lomea u due fnua the insurer to the assured so 
soon as we claim is admitted or is agreed purausnt'to adjustment, and 
it is said that payments are efieoted with promptitude. 

21. Broker's lien. 

In general an assured is entitled not only to receive but to retain 
the policy, and not the less so that a broker may have paid the premium 
on it. In marine insurance, according to English commercial practice, 
the broker is frequently in possession of the instrument; and if in 
fact he has such possession, he may exercise his lien upon it and hold 
the instrument against his principal for so long as the latter shall not 
have repaid any sum in respect of premium which the broker may have 
paid to the insurer, or be in debt to him in respect of any other charges. 
The lien itself arises by operation of law and has been recognised since at 
any rate Fiaher v. Smith, [1878] 4 A.C. 1. It is the subject of express 
provision in the English Code of 1906.1 A broker’s right in the matter of 
lien may, of course, bo limited by express agreement, as in Fairfield 
Shipbuilding Co. v. Gardner, [1911] 27 T.L.R. 281. 

22. Commercial usage in India. 

Policies of marine insurance issued in India may well attract matters 
of practice amounting to commercial usage or custom of which the courts 
must take notice as in many ways affecting the rights of parties. 
Examples of difierenoes between English and Indian commercial practice 
arc the following • — 

The Broker. — Though the term “broker” is still freely used of 
intermediaries who introduce business upon a commission basis, many 
who 80 employ themselves are regarded as mere canvassers. It would 
not be true in the great majority of cases today in India to say that these 
gentlemen are treated as acting for the insurer. On the contrary, they 
are the agents of insurers. Again, it is the insurer in India who in the 
majority of cases of marine insurance collects the premium. In conse- 
quenc-e the recognition which obtains in the port of London of the broker’s 
lien on the instrument is already something foreign to the world of marine 
insurance in India. 

The SUp. — Largely because the part played by the broker in Ihdia 
is so different from that allotted to his counterpart in London, there is 
in India no necessity for the document known as the “slip” as the same is 
understood at Lloyd’s. Once the business has oome his way, the ordinary 
underwriter in India is prepared at once to issue a cover-note for the 
purpose of {fording ad interim protection to the insurer. The broker 
has no assigned plaoe in this transaction. 

Days of Grace. — Except in life insurance business, the practice of 
allowing with any striotness so many days of grace for the pajunent of 
premium seems to be nearly obsolete, if it evw was general in India. The 
habits of the people and the nature of competitive trading has led to 
quite a different praotioe in the msttw of credit : most insurers regarding 
themselves as at liberty to grant time for the payment of premium in 
accordance witii their own judgment of the character and st and i n g of 
any given assured. In many polioies, ejg., the one chosen for particular 


> Va* see. 5>. 
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cmuntnation in the of tiie jaA ea t ohepter, the ixnuideratioo ia 
expreaMd to he not the pajmeut of, but the promise to pay, the Bum stated 
as iraaium; and the oustom of allowing an undated period within 
which to pay pechape not cmly the first but subsequent juemiums, would 
strong suggest that in the majority of oases a sanction founded upon 
non-payment of premium could not be relied ujxm: that, in short, any 
such condition would, in such circumstances, appear to have been waived. 

23. Mutual Insurance. 

To the facts that India has no ship-building industry in a modem 
sense and that all but a negligible quantity of her overseas trade, export 
as well as import, is carried in foreign bottoms, is to be attributed the 
absence of those mutual associations or clubs which, in hlngland, bore at 
one time a substantial part of the losses incidental to marine perils : and 
did so upon principles which brought them within the law relating to 
marine insurance. They date from the 18th centur}’, and after a some- 
what chequered career are now firmly established os part of the nation’s 
recognised machinery in aid of the country’s trade and commerce. 
They exist primarily for shipowners, and in order to cover risks wMch 
are l^fe easy or more expensive to cover in the ordinary market. Some 
such SLSsociations concern themselves solely with insurance on frei^t.’ 
inBunaoe companies exist in India and are controlled by the 
/ Insurance Act, 1038. But the objects of these local associations relate 
to personal and not to commercial insurance. 

i For a doficnption and ducuaaion of tbciae aMsociatK>n» m Oieal Britain, mm 
A roould, op cd , lltb Ed., Vol. I, pp. 111-123. 
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FIRE INSURANCE 

1, Preliminary. 2. Nature of the Contract. 3. What may be 
covered The subject of insurance — Fire Brigades— The subject* 
matter of Insurance. 4. How cover is effected : — Effect of the Indian 
Stamp Act. 6. Duration of the Risk: — Revived or renewed policies. 
(). Insurable interest; — Preliminary — Sale of Goods — Interest in 
immoveable property — Defeasible interests — Consignees — Wharfingers, 
warehousemen, etc. — Interest by virtue of entrustment — Shebaits, 
Jlohiints and Mutwallis — Manufacturers — Rents, profits and shares — 
Statement of interest — Bottomry and Bespondeniia. 7. Description: — 
Locality — Goods : genus and species — Mi^escription and no mi^escrip* 
t ion— Ownership. 8. Disclosure. 9. Alteration of risk. 10. The 
Premium. 11. The Policy;— Lightning— The Indemnity. 12. The 
Conditions. 13. Double and over-insurance. 14. Assignment. 16. 
Forfeiture. 16. What is recoverable; — Stock-in-trade — Goods in 
process of manufacture — Articles in use — Buildings — Assessment of 
damage done. 17. Subrogation and Contribution. 


1. Preliminary. 

The present chapter, though concerned with contracts of fire 
insurance properly so-called, will inevitably make mention of doctrines 
and principles which have been already discussed earlier in this treatise. 
Among such may be mentioned what has elsewhere been dealt with under 
.Average, Guarantee, Indemnity, Uberrima Fides, Insurable Interest, 
Mis representation, Breach of Warranty, Fraud, Mistake, Subrogation 
and Contribution. The student will remember that the doctrines and 
principles which fell to be considered under the above-mentioned topics 
apply to non-marine as to marine insurance; and that where a situaition 
arises under a contract of non-marine insurance not covered by direct 
authority in a non-marine case, recourse may be had to decisions in cases 
of marine insurance where a similar point has been adjudicated upon. 

2. Nature of the Contra^. 

A contract of fire insurance has, in most instances, for its object, 
the provision of compensation for the destruction of or damage to 
property by flire. As in the case of all other contracts, the parties to 
it must he capable of contracting,^ the object to be served must be 


The topic of oapaoity. allied as it is to competence, has been dealt with m 
Chapter II (np. 19-28, ante). It is thought outside the scale of this treatise to ealaiM 
^her on the subject. Ihe question of a minor’s right under a fire policy arose m 
.dtasrioau J n sur n wce Co. IM. v. Itadatdal SonuJoJ, [1836] 6 CVwp. Oas. SSS, 
Where the policy had been entered into by the guardian of tiie minor’s person and 
reoognisod by his personal law. It was established that the insuiMS knew 
^aat it waa toe miner's prepeity wbioh was the subjeot-mstter of the ins n r a nn e. 
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Javfol,^ Mid there must be eufSoie&t ooiuideratihii to support the reqiprooal 
promises. In common mth all other contracts of insnianoe it is governed 
by the doctrine of vberritm Jidea* The insurers are subrogated to any 
ri^ts which the assured may enjoy in diminution of the actual loss which 
he might otherwise sustain; and where there are more insurers than one, 
contracting with the same assured in respect of the same subject-matter 
(unless the terms of any particular policy otherwise provide) the principle 
of contribution applies. Likewise, it is as essential in fire as in all other 
classes of insurance, that the assured should have an insurable interest 
in the property at risk. 

As the object to be achieved by the contract is compensation for 
destruction or damage, the ideal contract would be one providing a 
complete indemnity ; for which reason it is sometimes said that a contract 
of fire insurance is one of indemnity. Prima facie, that is correct ; but, in 
practice, the contract may, strictly speaking, fall short of an indemnity. 
In some cases where the property at risk admits of such treatment, 
repair or reconstructioh may take the place of monetary compensation. 
Where property is reconditioned or repaired it is said in the language of 
insurance business to be “re-instated”. Again, the terms of the contract 
may expressly admit of exchange ; and where this is so, a proper exchange 
will satisfy the claim. It should be noted, however, that neither 
reinstatement nor exchange can, apart from apt words in the contract 
providing for such means of indemnification, be adopted by the insurers 
without the express consent of the assured to be so satisfied. In general, 
therefore, the claim must be met by a money payment. Money means 
cash, unless the policy by express terms otherwise provides, when, if 
allowed by those terms, insurers may meet the claim by bills of exchange 
or even by promissory notes. Upon the principle of indemnity, inde^, 
there is no limit to what the assured may choose to accept in discharge 
of the insurer’s liability, and they are their own judges as to the form in 
which they will take it. As Bramwell, B., said in Times Fire Assurance 
Co. V. Hawke, [1858] 28 L.J. Ex. 317, 318, “As between the company 

On a plea that the minor’s disability to enter into a contract rendered it void, the 
oonrt held the insuretB bound under the Contract Act and allowed the plaintiff to 
reoover. 

The student will realise that included in the notion of capacity, when applied 
to corporations, is that of the Istters' powers. In a recent case, a transit policy 
had bwn altered by endorsement so as to cover risk against fire while in transit or 
storage. The property consisted of wool, which was destroyed by fire during the 
currency of the policy. One of the insurers wae a British company in process of 
being wound up when the claim was made. The assured sought to prove for his 
loss in the winding-up proceedings. It was then found that, by the company's 
memorandum, fire insurance was excluded from its objects. It was aeooidingly 
held that the policy, being in substance a fire policy, was vUra vires the insurers ; 
and therefore the proof of the assured could not be admitted. (In re Argonaut 
Marine Insurance Co., [1932] 2 Comp. Cas. 434.) 

t Contracts void at law on the ground of illegality have been dealt with in 
Chapter II (pp. 26-29, artte), and to that the reader is referred. It has been held 
in Canada in Bruneau v. La Libsrti, [1902] 19 Q.R.S.C. 45; Dominion Fire 
Insurance Co. v. Nilcata, [1916] 62 Can. 8.C.R. 294; that a fire policy upon a brothel 
wae void for illegality. In most ports of India the oourts might not go so far, since 
brothels are in many parts actually licensed. Presumably the insurance of an 
unlicensed brothel would be at least tainted with illegality, and [irobably held void 
as against public policy. 

* It has always been well-settled that included in the ciroumstcuioes which an 
assured must ihsclose to those with whom be is negotiating for a fire policy are 
threats of arson or even mmours of such threats. This <£>otrme wae upbeld in 
India and applied in the case of Imperial Pressing Co. v. British Oroum Aeeunmoe 
Corporation Li., [1914] 41 C^. 681, and the noh-diseloeare of snoh thr o a t s was held 
to disentitle the plaintiff to snooeed. 
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and the amored tiie contract wag one of Indemnity and they might hare 
agreed to take a wall, or a load of barley, in satiefi^on,” But this right 
in the assured does not invest an agent authorised to collect pa 3 rment 
from the insurers with any implied authority to accept on behalf of his 
principal anything but cash. (Sweeting v. Pearce, [1861] 9 C.B. (N.S.) 
634.) A cheque, though in contemplation of law a bill of exchange, will, 
if duly honoured, be regarded as payment in cash; The Nether^hne, 
Hint V. Steamship Insurance Syndicate, [1896] 72 L.T. 79, 82 C.A. The 
last case also decides that there is no discharge of the insurer’s UabUity 
until the proceeds of a cheque or other bill of exchange shall have 
reached the hands of the assured. 

As already pointed out, however, the contract may often fall short 
of a complete indemnity. It may, indeed, manifestly aim far below that 
ideal. In many instances, the property at risk is essentially invaluable. 
In others, thr assured cannot afford to pay more than a certain sum by 
way of premium, and that sum may be insufficient to secure anything like 
a complete indemnity. As a matter of practice, some amount of business 
upon so-called “valued” policies is entered into upon the footing that no 
matter what the resulting loss may be, the assured agrees that he cannot 
get under any circumstances more than what he claims under the 
policy though the stated value of the property at risk may be little better 
than the subject of a guess. 


3, What may be covered. 

The layman or the student reading insurance law for the first time 
will find the verb “to cover” used in more than one sense. Sometimes 
it is said that the assured is “ covered” between one date and another; as 
often it is the risk which is “covered”; and quite as frequently a building 
or a chattel is being “covered” by the insurance effected. In strictness, 
what is “covered” by the insurance is the risk to which the property 
wherein the assured has an interest, is exposed. The interest in the case 
of fire insurance is that the property concerned shall not be destroyed or 
damaged by fire. Thus, the student must distinguish between the “sub- 
ject of insurance ”, which is the peril insured against, and the “subject- 
matter of insurance”, which is the property exposed. 

The subject of insurance. — It is the risk of destruction or damage 
by fire which has now to be discussed and explained. Many of the old 
questions as to the degree of risk covered by a contract of fire insurance 
are today little more than subjects of academic interest. The experience 
of nearly 200 years of fire insurance business the world over has resulted 
in so large a measiue of standardization of policies,^ that few questions 
now-a-days arise otherwise than upon a construction of one or more of 
the terms contained in the written instrument. The risk, then, as already 
stated, ia, one attendant upon fire. This, however, needs explanation. 
“Fire,” jn the law relating to insurance, involves ignition. The raising 
of temperature in something which is the subject-matter of insurance 
is not “fire”. To use another word, “combustion” is an essential 
feature. Yet, combustion, per se, is not enough. “Fire”, as a peril 
insured again^, means the combustion of something which ought not to 
have rgrii^d. and which would not have done so but for some circumstance 


* Intton policies often adopt British as well as local standard conditions. _ The 
printnl cojoditione in general use by tariff companies are known as the “ Uniform 
Policy Oonifitions IForeign) ". 
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infarodncing the element of lujddent ^ as one W the preduposing influences 
to dam^ done. Thus, things intended to bum in tiie place where 
they ought to bum, e.g., coal or w<^ on a domestic hearth, in the furnace 
of an engine, weeds or other refuse smouldering in the garden, the fuel 
in a domestio stove, or the combustion by which a candle or a gas-jet 
illumines domestic premises, are not within the perils insured against. 
On the other hand, the same elements in a state of combustion, when 
misplaced, are eminently within the scope of such insurance. Once 
burning embers fall from the grate on to a carpet, or are blown from 
the fiimace of a locomotive engine on to the thatched roof of a building ; 
or, by a like agency, when burning refuse is borne on the wind into a 
dom^tio building or a store-house, the situation created is precisely 
within the perils sought to be provided against by a policy of fire 
insurance. 

It is also important to note that the risk ordinarily insured against 
under the words “by fire” is not confined to damage to property which 
actually catches fire. Thus, loss occasioned by cracking, scorching, or any 
form of disintegration, such as melting, is, unless expressly excepted by 
the terms of the policy, always recoverable when damage of this character 
is the result of something else catching fire which in the ordinary course 
of events should not have caught fire. On the other hand, property 
which may become scorched or otherwise damaged by proximity to a 
domestic fire maintained in the usual way, and in the recognised place for 
such a fire, wUl not be within the policy. Upon these principles, the melt- 
ing of ice in a store-house has bmn held in Canada to be a loss by fire. 
(North British and Mercantile Insurance Co. v. McLellan, [1891] 21 
Can. S.C.R. 288.) For the same reason, damage occasioned by measures 
reasonably pursued for extinguishing or minimising tbe spread of a fire, or 
for salving property endangered by tbe conflagration are regarded as 
damage done “by fire”. Thus, damage by water used towards extin- 
guishing the flames, by rain falling on salva^^ property after its removal 
from the endangered premises, or by masonry falling upon insured 
property as the result of the disintegration of the premises during the 
conflagration, are all to be regarded as damage “ by fire”. 

liio risk insured against includes ail loss caused by fire irrespective 
of the place where the fire originated. (Walker v. London and Provincial 
Insurance Co., [1 888] 22 L.R.Ir. 672, 676.) In Stanley v. Western Insnrance 
Co., [1868] 3 Ex. 71, the doctrine was thus bro^y stated by KeDy, 
C.B., at p. 74: “Any loss resulting from an apparently necessary and 
hona fide effort to put out a fire, whether it be by spoili^ the gocii^ by 
water, or throwing articles or furniture out of the window, or even the 
destroying of a neighbour’s house by an explosion for tbe purpose of 
checking the progress of the flames ; in a word, every loss that clearly and 
proximately results, whether directly or indirectly, ^m the fire, is within 
the policy. " This dictum was expressly approved by Gorell Barnes, J., 
in Knight of St. Michael, [1898] P. 30. As pointed out by the Court of 
Appeal In Re EtheringUm dk Ijancashire dk Yorkshire Accident Insurance 
Co., [1909] 1 K.B. 691, a {Hoximate cause need not necessarily be the 
last event in the chain of causation. (Samuel (P) de Co. v. Dumas, [1924] 
A.C. 431.) The chain must begin with fire in the sense contempla^ by 
the law of fire insurance, and what follows and finally culminates in tbe 
damage for which claim is made, must, in the natural course of events. 


1 “Accident”, in this context, meant aoything fortidtona, in the mum of some- 
thing “ befalling” the property, which ought not to have occurred. 
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follow from th»t fire. An intervention or interruption on the part of a 
fredi cause will break the chain of causation and remove the origii^ing 
fire into the category of the remote instead of the proxiniate cause. 

V. Fleming, [1890] 26 Q.B.D. 396. 397; Reiacher v. Sonvick, [1894] 
2 Q.B. 648; Fooks v. Smith, [1924] 2 K.B. 508.) Mere concurrency, 
however, of some other cause in itself independent of the peril insured 
against, will not take the consequent damage out of the policy, if the 
peril insured against or any inevitable consequences directly lead towards 
the damage. {Reiacher v. Borwick (aupra); Leyland Shipping Co. v. 
Norwich Union etc., [1918] A.C. 360; Lind v. Mitchell, [1928] 34 Com. 
Cas. 81 .) An Indian case decided by the Privy Council in 1912, Ahmedbhoy 
Habbibhoy v. Bombay Fire and Marine Insurance Co. Ltd., [1912] 40 I.A. 
10, provides an interesting example of how recently could be pressed, 
before the highest tribunal in the Empire, a view quite at variance with 
the foregoing principles. In that case the insurers had taken possession, 
for salvage purposes, of premises which had been seriously damaged by 
fire. Evidence was admitted (though objected to) to show that the 
damage which inevitably had been caused to machinery on the premises 
by the water used to extinguish the flames, had been materially increased 
by the insurer’s negligence while in possession of the premises in allowing 
the water to remain on and around the machinery, and by doing nothing 
to remove the rust or to lubricate the parts. It was contended for the 
insurers that the loss due to fire and water is to be determmed with 
reference to the state of things existing at the moment the fire was extin- 
guished. Their Lordships t regarded this suggestion as too unreasonable 
to necessitate a final negative from them ; and they held that the loss did 
not determine until the premises were handed back to the assured, and 
that any actual damage arising during their posseesion was the natural 
and direct consequence of the fire. In an early case, Levy v. BaiUie, [1831] 
7 Bing. 349, a claim upon goods stolen by a street crowd during the fire 
was paid without objection taken that the loss was not consequent on 
damage “ by fire ’ ’ ; and there is some authority in Canada for the view that 
the loss consequent upon goods which have disappeared or have been 
stolen in the confusion consequent upon a fire were within the words 
“loss or damage by fire” {Thompson v. Montreal Insurance, [1848] 6 
U.C, Q. B. 319), hut it is not easy to reconcile such a view with the accepted 
doctrines regarding the interposition of an independent event. 

It is said that, as a general rule, it is immaterial how a fire originates. 
This only means that once it is accepted that the damage for which a claim 
is made is directly referable to such a fire, it is no longer of interest to 
determine its origin. But it may b that without knowing the origin of 
the fire, it cannot be determined whether the risk is one which is within 
the policy. Such difficulties of course only arise when the policy contains 
spet^ “eioeptions” to what would ordinarily be risk assumed under the 
general words. 

Most modem policies include amongst such excepted perils, fires 
consequent upon earthquake ; and therefore, where a fire has broken out 
at or about the time of such a disturbance, the origin of the fire result- 
mg in damage for which claims are made may well give rise to the 
most important issue in the controversy. 

The damaican earthquake oases (1907-1910) provide first-class illus- 
trations df the respective doctrines of proximate and remote causation. 
The maidm, which has earlier been alluded to, in jure prtxdma non 


^ Lords Maonaughten and Moulton, Sir John and Mr. Ameer Ali. - 
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remola eauaa spedtdvr, appliee.^ Thiu, ‘'khere a buildiiig oontainiug 
combustible substances Ives^ into flame, because the whole or some 
it is so shaken down by eartiiquake as to mve parts of the structure or 
their contents an opportunity of catching fire, the cause of the damage 
must be held to be the fire thus accidentally engendered. 

Accordingly, where by the conditions of a policy loss or damage 
“occasioned by" or “ happening through ” the fall of any building or part 
thereof “except as a result of fire” is expressly excepted, the predisposing 
influence of an earthquake would prevent the assur^ recovering. 

So where a fire originating in an earthquake spreads from one insured 
premises to another by nothing but natural cau.se8, an earthquake 
exception in the relative policies would prevent any of the assured 
recovering. On the other hand, if someone — say, on a failure of the 
ordinary street or domestic lighting consequent upon the earthquake — 
were to seize a burning brand out of the debris of premises so ignited, 
and in his attempt to use it elsewhere for purposes of illumination Were 
accidentally to set fire to insured premises or indeed any assured property, 
the damage done would be outside the natural course of events, and 
an earthquake exception clause would not prevent the assured recovering. 
The foregoing principles are deducible from the celebrated s umming 
up of Bigham, J.,* in Toolal Broadhurst Co. Ld. v. London and Lancashire 
Fire Insurance Co.^ 

Apart, however, from controversies provoked by warranties, express 
or implied, or by conditions in the nature of exceptions to the ordinary 
perils, it remains true that the origin of a fire is for the most part immaterial 
to the assured’s right to recover. So, unless otherwise provided by the 
policy, faulty construction of a building, ignorance of the forces of nature 
which may lead to combustion, carelessness and negligence, however 
gross on the part of the assured’s servants and agents and even on the 
part of himself, will not disentitle him to recover. He does not warrant 
that he will conduct himself otherwise, or that he has any special degree 
of knowledge. And, indeed, inasmuch as careless construction and care- 
less user of property are among the most notorious causes predisposing 
to loss and damage by fire, these are the very circumstances from the 
effect of which persons interested in property seek to protect themselves 
by contracts of insurance. 

Once, however, an assured is apprised of the existence of a fire on 
the insured premises, or of the imminence of such danger to the subject- 
matter of his policy, there will devolve upon him duties, the neglect 
of which may, it seems, debar him from recovering. Immediate notice 
to the insurers is one of those duties. Assuming him to be so situated 
as to be able effectively to bear a part in putting out the fire, or in any 
manner mitigating damage actual or predictable, and he does nothing in 
those regards, such negligence will sound as a breach of duty reasonably 
to be expected of him, and may affect his right to recover. It has indeed 
been held in Canada that a plaintiff who having done nothing himself 
towards mitigation of the damage but has actually obstructed salvage, 
is not only precluded from recovering for such property as is lost by his 
own behaviour, but forfeits all benefits under the contract. {Devlin v. 
Queen Insurance Co., [1882] 46 Can. Q.B. 611.) 


* See p. 183, orUe. 

* Afie^ards Viscoimt Mersey. 

'■ Reported only in Appendix IV to Welibrd and Otter-Bany’s taw BelaUng 
$0 Fire Jntutaace (Botterworth), 3rd Ed., p. 498. 
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Fire Brigades. — ^In England and in most of the Dominions, as 
also in some of the piincapa] cities in India, there are organised and 
recognised Fire Brigades which are at once created anq protected by 
the law.i An English statute provides that all damage caused by the 
intervention of the Metropolitan Fire Brigade is to he deemed loss 
and damage by fire within the meaning of a policy of gre insurance 
Amateur Fire Brigades are not so protected in England {Carter v! 
Thomas, [1893] 1 Q.B. 673) and if they enter upon property they do so 
with no mote colour of right than may be enjoyed by any ^jrdinary citizen 
acting under the stimulus of a benevolent purpose, it so happens, 
however, that by the Common Law of England the rights enjoyed by 
the public at large in matters of this kind are considerable. And 
thus conduct which, but for the bona fide purpose and the apparent 
necessity which informs it, would be held tortuous, may be justified. 
So early as the 9th year of Edward IV, Littleton, laid it down 
that a man, in order to protect his own property from the spreading 
of a fire, might knock down a house intervening between his own and 
the burning premises. (Year Book. 9 Edw. IV, p. 35 ^ ph 10.) In 
Maleverer v. Spinke, [1538] Dyer 35 b, 36 b, the Judges said, “We will 
well agree that in some cases a man may justify the comudgsion of a tort 

and that is in some cases where it sounds for the public good ; also 

a man may justify pulling down a house on fire for th© safety of the 
neighbouring houses; for these are cases for the comipoD weal.” A 
century later in Mandy v. Scott, [1661] 1 Lev. 4, it is said “The law of 
necessity dispenses with things which otherwise are not la^irful to be done, 
as to knock down my neighbour’s house for preventing the spread of fire.” 
In Carter v. Thomas, alluded to above, a situation of some public interest 
had arisen. An urban authority had created a local Fire Brigade acting 
under powers conferred by section 171 of the Public Health Act, 1875. 
This brigade, in the ordinary course of its duties, had arrived on the scene 
of a fire, and the officer in charge had directed the respohdent, Thomas, 
not to allow any other persons to come on the premises while the brigade 
was at work. The appellant, (^rter, was an official of a Volunteer Fire 
Brigade who appear^ upon the scene in uniform apd was denied 
admission by Thomas. In attempting to force his way in he was said 
to have committed an assault upon Thomas, for which he was subse- 
quently convicted and fined. The case came before the Queen’s Bench on 
a case stated by the local justices, it being contended foi* (Ilarter that he 
was justified in what he did. In delivering a concur^ring judgment 
Kennedy, J., observed as follows: — 

“I can conceive circumstances under which such arj act might be 
justifiable ; as, for instance, if it were necessary in order to save life, or 
perhaps also if there were an insufficient force on the premises for the 
purpose of extinguishing the fire, or if the duty of the persons employed 
in doing so were being neglected, and danger to the property were the 
result. Here there is no such suggestion, and therefore there is no 
justification for what the appellant did. He can show no title except 
his good intention. If it were necessary, I should be pi-epared to hold 
that the respondent was discharging a duty involving tbe exclusion of 
unauthorized persons from the premises; but it is unnecessary to rest 
my decision on this; because, for the reasons I have given, i am of opinion 
that the magistrateis have come to a right conclusion.” 


^ B,g,, Metropolitan Fire Brigade Act, 1866 (28 & 29 Viot., 0 , 90 )^ and Bengal 
Aot I of 1808 and mos. 307-400 of Bengal Act XV of 1932. 
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The iffind^es embodied in the fiHegailltg observationa were aooepted 
in Cope v. Skarpe, [1910] 1 K.B. 168. (§Be particularly Piokford, J., 
at page 172.) ft is conoeived that the Courts in Ind^ would allow 
similar rights to the public in this regard: always assuming that what 
was done could be shown as having been done in good faith uid as neces- 
sitated by the circumstances. It is thought, moreover, that the Courts 
would hold, apart from statute, that loss or damage caused by acts in the 
nature of salvage or directed towards extinguishing or stemming a 
conflagration would be loss and damage “by fire” within the meaning 
of a policy of fire insurauice, in cases where the said acts were those of 
a Fire Brigade or even of ordinary members of the public, strangers to 
the contract. 

An example of suitable Indian legislation for the creation and protec- 
tion of Fire Brigades and their Officers, and for making their labours of 
assistance to insurers, is furnished by the provisions of Chapter V of 
the Bengal Licensed Warehouse and Fire Brigade Act (Bengal Act I of 
1893), sections 32 to 35 of which may be usefully quoted. They are in 
the following terms ; — 

“32. (1) On the occasion of a fire, the Commissioner or Deputy 
Commissioner of Police, or the Chief or other Officer in charge of the 
fire-brigade on the spot, may — 

(а) remove, or may order any member of the brigade to remove, 
any persons who by their presence interfere with the due operations of 
the brigade; 

(б) by himself or by his men break into or through, or pull down, 
any premises for the purpose of putting an end to the fire, doing as little 
damage as possible ; 

(c) cause the mains and pipes of any district to be shut off, so as 
to give greater pressure of water in the place where the fire has occurred ; 

(d) call on the Officer in charge of the Port Commissioners’ fire- 
engine to render such assistance as may be possible, in the case of any 
fire occurring near the river bank ; and 

(e) generally take such measures as may appear necessary for the 
preservation of life and property. 

(2) The Commissioner or Deputy Commissioner of Police, or the 
Chief Officer on the spot in charge of the brigade, may verbally nominate 
and depute one or more Officers of the brig^e to act at a distance ; and 
such Officer or Officers shall have for the time being the like powers as 
the Chief Officer himself possesses imder this section. 

33. Police-officers of all grades shall be authorized to aid the fire- 
brigade in the execution of its duties. They may close any street in or 
near which a fire is burning, and they may, of their own motion or 
on the request of the Chief or other Officer of the fire-brigade, remove 
any persons who interfere by their presence with the operations of the 
fire-brigade. 

34. No Officer of the police or of the fire-brigade shall be held 
liable to damages on account of any act done by him in the hona fide 
belief that such act was required in the proper execution of his duties. 

35. (1) In the case of any fire occurring within the area to which 
this Act applies, the Chief Officer of the fire-brigade shall ascertain the 
bets as to the origin and cause of such fire, and shall make a report 
thereon to the Magistrate having jurisdiction in the place in which such 
fire shall have occurred; and the said Magistrate, in any case where he 
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may see fit, shall summon witnesses and take evidence in order to the 
further ascertainment of such facte. 

(2) Oopiee of all reports and of all evidence recorded under this 
section shall be furnished on application to any Fire Assurance Company 
or other person interested, on payment of the fees payable for the copies 
of judical proceedings.” 

Provisions in many ways similar have been the subject of enactment 
in the Bombay and Madras Presidencies and in the Punjab. (Vide 
Madras Act III of 1888, section 61 ; Bombay Act III of 1888, sections 
359-364 ; and the Punjab Municipal Act, 1911, sections 93-95.) In some 
respects the powers taken under the Bombay statute cited are more 
extensive than are those conveyed under either of the Bengal Acts 
alluded to. For example, under clause (b) of section 361 of the Bombay 
Act power is taken not only to break into or through or pull down any 
premises for the purposes envisaged, but to “ take possession ” of them. 
Again, under clause (c), power is taken to utilize the water of any well 
or tank available. But the provision which is of the greatest importance, 
alike to insurers and assured, is to be found in section 363 which is thus 
worded : — 

“363. Any damage occasioned by the Fire Brigade in the due execu- 
tion of their duties or by any Police or Municipal officer or servant who 
aids the Fire Brigade shall be deemed to be damaged by fire within the 
meaning of any policy of insurance against fire.” i 

The Bombay Act contains nothing as useful as the provisions of 
section 35 (2) of the Bengal Act cited. Reports of every fire occurring m 
the city of Bombay are, however, to be submitted to the Municipal 
authorities not later than the day after the occurrence. 

The subject-matter of insurance. — ^The subject-matter of a 
contract of fire insurance is “property” in the widest sense of that word. 
Thus, it may be a ship, buildings, articles of apparel, goods in a mercantile 
sense, works of art or any document, as well as those less tangible forms 
of property such as rents and profits. It is obvious that the exigencies 
of such a contract require a sufficient description of the property at risk 
to prevent the contract being void for uncertainty or by reason of a 
mistake common to the parties. A discussion of the law relating to the 
sufficiency of description in contracts of fire insurance finds a place later 
in the present chapter. 


4. How cover is effected. 

In what follows the word “cover” is used to include the effect of the 
protection afforded by a contract of insurance. Thus, it includes “ cover ” 
by means of the finished instrument, the policy, as well as any tempo- 
rary protection otherwise secured. In the law of India there is nothing 
to prevent a contract of insurance being made verbally, save in so far 
as the provisions of the Indian Stamp Act intervene.® In practice, 
fire insurance is largely effected through agents of the insurers. Such 
agents bear no small part in the preliminary negotiations. Naturally, 
their contribution to the formation of the contract, to be effective, will 


1 Similar provisions have been made in the correspondmg legislation in 
Madras and in the Punjab. 

* As to which, see p. 225, poet. 
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depend npon the nature and extent of the al(thority exjKeesly or impliedly 
be^wed Upon them. In practice, too, proposals and acceptances are 
put into wilUng; so, too, are the terms under which some temporary 
protection may be enjoyed while the insurers are considering the proposal. 
The document securing such temporary protection is variously styled the 
“slip ”, or “ covering note ”, the “ protection note ”, the “ cover-note ”, 
and sometimes the “interim receipt”; the reason, in the latter case, 
being that the common form of the note contains a recital evidencing 
receipt of some payment by way of premium. 

In contemplation of law, however, the temporary insurance thus 
effected forms a valid contract wholly distinct from that created by the 
ultimate issue of a policy {Thompson v. Adams, [1889] 23 Q.B.D. 361), and 
not the less so that the policy ultimately issued has been antedat^ to 
the date of the cover-note, when, in contemplation of law, the temporary 
contract is merely merged in the permanent one. Thus, where a policy is 
not so antedated, the permanent contract runs from the date of the policy. 
During the currency of the temporary cover, an assured may resile from 
his proposal. {Mackie v. European Assurance Co., [1869] 21 L.T. 102.) 
Similarly, the insurers may ultimately reject the proposal. Consequently, 
the issue of a cover-note does not bind them to issue a policy. (Re Yager 
and Ouardian Assurance Co., [1912] 108 L.T. 38.) fioth contracts, 
t.e., the temporary and the permanent one, must, by an express provision, 
indite the tiate duiiag wbicb the preteetioa n-ih rtia. Otherwise, they 
would, as contracts, be void for uncertainty. As against the assured, 
the terms and conditions finally appearing in a policy are not to be read 
into the temporary insurance provided by the cover-note, unless the latter 
expressly attracts them. (Re Coleman’s Depositories Ltd,, and Life and 
Healih Assurance Associaiion, [1907] 2 K.B. 798 C.A.) As against the 
insurers, the note is to be read with reference to their ordinary form of 
policy ; and they may not set up terms inconsistent with such a policy. 
(Brouming v. Provincial Insurance Co. of Canada, [1873] 5 P.C. 263, 273.) 
Though the payment of premium is the consideration for the insurance 
given — be that for the period ultimately named in the iK)licy or for the 
Sorter period for which a separate contract, evidenced and expressed 
by a cover-note, provides — the pre-payment of premiunj is not neces- 
sarily a condition precedent to the attaching of the risk. In other words, 
an insurer may waive pre-payment, if he chooses ; in which case, on a 
loss occurring, he is as much bound by the terms of his contract to 
indemnify the assured to the extent of his cover as he would have been 
had the premium been already paid. (Thompson v. Adams (supra) 
at p. 364. See also Hart Kishan Das v. Ouardian Assurance Co., 
[19^] 56 All. 237.) “In our opinion,” said their Lordships on appeal 
in the -last-named case (at p. 240), “on the receipt by the defendant 
of the intimation by the plaintiff company that the risk was oovered, 
there was a valid contract between the parties ; and it could be enfor^ 
notwithstanding the fact that no policy in the usual form had been 
issued and no premium had been paid.” 

Usually, an insurer’s agent has himself authority to issue cover-notes; 
and if he be supplied with a book of forms for the purpose, this is evidence 
of sufficient authority to bind the insurer generally. (Mackde v. European 
Assurance Co., [1869] 21 L.T. 102.) The student must mark, however, 
that many fire insurances are effected with Lloyd’s underwriters, with 
whom th^ is a custom that the “slip” takes the place of the cover-note 
commonly issued by other classes of insurers, and that the “slip”, oaoa 
initialled, affords no mere temporaiy protection, but, by the custom of • 
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Lloyd’s, operates bo as to produce as binding a contract between the 
parties as would be effected by a policy in the usual form. 

Effect of the Indian Stamp Act. — ^In India, a policy of fire insurance 
must be stamped. The question arises, however, as to whether, if at all, 
a document purporting to provide temporary protection against fire, 
e.g., a Lloyd’s slip, or a cover-note in the usual form, is effective in India 
for the purpose intended, unless it be stamped. It is submitted that it 
is not. The provisions of the Indian Stamp Act (II of 1899) which thus 
intervene between the assured and the benefits he would otherwise derive 
under the Law Merchant, are to be found in what is styled the General 
Exemption, wliich is appended to Article 47 of the Statute. That whole 
exemption reads as follows ; — 

“General Exemption. 

Letter of cover or engagement to issue a policy of insurance ; 

Provided that, unless such letter or engagement bears the stamps 
prescribed by this Act for such policy, nothing shall be claimable there- 
under, nor shall it be available for any purpose, except to compel the 
delivery of the policy therein mentioned.” 

It will be at once apparent that what is alluded to above as negativing 
the custom of the trade are the words of the proviso to the foregoing 
exemption. Inasmuch as, in the case of fire insurance, the cover-note, 
according to the authorities cited above, does not entitle an assured to 
demand a policy i, its only use to the assured is to provide him with 
a contract upon which he can claim. It is evident that this is a use of a 
cover-note which is prohibited to him in India unless it be stamped aa a 
policy. The student, however, who has perused Chapter IV * of the present 
treatise will have learned that the law by which a contract is governed 
is, generally speaking, the law of the place where the contract is made 
{lex loci contractva). Thus, if a fire insurance be effected in England, it 
would seem .that a cover-note, though sued upon m India, need not be 
stamped. But if the actual money were payable in India, the law to be 
apphed would appear to be the law of this country, as being that of the 
land wherein the contract was to be performed (Jex loci aolutionia), iu 
which case, the cover-note, if it form part of the cause of action, would 
have to be stamped as a policy. The same principles would appear to 
apply whether the insurance be effected on moveable or immoveable 
property. “The locality of the subject-matter of insurance does not 
appear to have any bearing upon the question of what law is to be regarded 
as the proper law of the contract. The rule that where the contract 
affects mimoveables situate out of the jurisdiction, the lex loci rei sitae 
in general, at least, must be taken as the proper law of the contract, 
has no ap^cation.” * 

It is, however, open to a “holder" of a pohoy of insurance “issued 
by an insurer in respect of insurance business transacted in British India” 


I See p. 223, onie. It is otherwise m Marine Insurance, as to which see Chapter 
IV, pp, 116^129 and 213, arOt. 

• See pp. 187, 138. 

» Welford and Otter-Ba^, op. cit., 3rd Ed., p. 409, where under note (m) the 
learned authors state that “in none of the report^ cases relating to policies upon 
foreign inuaoveables has the suggestion ever been made that the lex loci rei eitae 
hae aov am>lieation”. 
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after the date when the Insuranoe Act, Idls, shall have oome into opera- 
tion “nc^withsUmding anything to the contrary contained in the policy or 
in any agreement relating thereto, ” (a) to receive payment in British India 
of the sum secured, and (6) to sue for relief in British India. JC the 
“holder” elects to sue in British India, then “any question of law artSkig 
in connection with any such policy shall he determined according to the law 
in force »« British India. ” It may be surmised, we think, that this section 
will give some amount of trouble ; more perhaps with regard to its possible 
effects upon contracts of marine, than upon those of non-marine, insur- 
ance. 


5 . Duration of the Risk. 

It has already been pointed out that every contract of insurance 
is limited by time. It is this factor which fixes the duration of the risk. 
The modern practice is to state not only the date (and often the hour) 
Irom which the risk begins to run, but the date and hour when the risk 
ceases. At the last-named hour the contract, in the language of lawyers, 
“determines by eflflux of time”. The contract may, of course, determine 
otherwise : as b}’ frustration of its object, satisfaction of the obligation to 
indemnify, insistence upon a breach of a warranty or upon an infraction 
of the rules as to disclosure and, more commonly, upon a breach on the 
part of the assured of his obligation to pay the premium. ^hen the same 
shall have fallen due. In the last-named event the jx)licy is said 
to lapse. Lapsed policies may, in the language of commerce, be 
“revived” ; while policies which have run their course, may, in the same 
language, be “renewed”. In contemplation of law the revival of a lapsed 
policy or the renewal of one that has run out is entirely a new contract ; 
and not the less so, that the terms of the new contract thus created may 
be identical with those governing the earlier contract, may cover the same 
t 3 ^ of risk, and have the same property for its subject-matter. Natur- 
ally, then, any concealment on the part of the assured of any material 
fact touching some circumstance arising or coming to his knowledge 
since the execution of the first contract would vitiate the revived or 
renewed policy, unless the insurer should consent to waive the breach. 

Revived or Renewed Policies. — It follows that a so-called revived 
or renewed policy involves a fresh proposal unequivocally accepted 
upon the basis of an agreed premium, if such an arrangement is to bind 
the parties. When, therefore, an insurer re min ds an assured that a 
policy will shortly expire, and enquires if the assured desires to renew it, 
or if the insurers state their willingness to renew it for a specified premium, 
such conduct on their part, at the highest, amounts to no more 
than the making of a fresh proposal ; and it needs an unequivocal accept- 
ance on the part of the assured to conclude the new contract. In like 
manner when an assured, desirous of effecting a renewal, tenders money 
by way of premium, he is making a proposal which must be as unequi- 
vocally accepted by the insurers, before it can be said that the latter 
are anywise bound. Even the fact that a premium so tendered has 
readied the hands of insurers does not, per se, bind them to issue a renewed 
policy or to revive a lapsed one. too; neither a demand by their 
agent for a particular sum by way of renewal premium, nor the latter’s 
acceptance of what toe assui^ may tender in that regard, will bind his 
principals, unless he has definite authority to settle the terms on whidi 
the policy may be “renewed" or “revived", as the case may be. 
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lime modern deoisions of the Courts in India well illustrate the 
foregoii^ principles. 

In Kvoa Hai v. Northern Assurance Co^ Ld., [1924] 2 Ran. 158, the 
material facts were that an agent employed merely to introduce business 
to the insurers had purported to accept a premium from a proposer 
desirous of insuring his premises, including a retail shop, against fire. 
The premium was ultimately held to have been insufficient under the 
insurer’s scales ; and it was found, as of fact, that the agent had no autho- 
rity to accept that or any other proposal. The premises having been, 
shortly after, burnt down without any acceptance by the insurers of the 
proposal thus made, the plaintiff was held disentitled to recover. In 
1932 the Court of Appeal in Calcutta (Rankin, C.J., and C. C. Ghose, J.), 
in Bam Sin^h v. Century Insurance Co. Lid., [1932] 60 Cal. 332, held 
the renewal of a fire policy not to operate as a continuing contract relating 
back to the original policy, but to be a fresh contract and, even if 
antedated to the date of expiry of the former policy, would not cover Ihe 
risk of fire occurring before the acceptance of the renewal. In UniverM 
Fire and tJeneral Insurance Co. Ld. v. Shup Sin Htai, [1934] 4 Comp. Gas. 
428, the material facts were that a certain fire policy in favour of the 
plaintiff had expired in June 1931. A month later a canvassing agent 
of the insurers took from the plaintiff a certain sum for the purp) 08 e 
of effecting a new insurance. This agent gave the plaintiff a receipt 
for the amount paid and told him that a formal receipt, as also a policy, 
would be issued in due course. The agent did not forward the premium 
to the insurers, nor did he communicate any proposal from the plaintiff 
to them. Naturally, therefore, neither a policy nor a covering-note 
had been issued to the plaintiff when, six weeks later, the plaintiff’s 
property was destroyed by fire. The Court of Appeal of Rangoon (Page, 
C.J., and Das, J.), held that as the canvassing agent had no authority to 
accept proposals or to renew policies, there was, at the material date, no 
contract of insurance between the parties, and the company was not liable. 


6. Insurable Interest. 

Preliminary. — An insurable interest in property at risk under a fire 
policy may arise from the natural relationship between the assured and 
that property or by operation of law. The distinction is perhaps not 
so important in India as it is in England, where in certain cases there 
is a statutory obligation to insure. In India, however, certain persons 
may be required, by virtue of a statute, to insure if so directed. i Apart 
from statute, an obligation to insure against fire may be created by will 
or may arise ex contractu. It is not only the legal, but the beneficial 
owner of property who possesses an insurable interest therein and it 


* E.g., by sec. 17 of tho Trustoes' eind Mortgagees’ Powera Act (XXVIII of 

1866), whereby a Receiver is required (if so directed in writing by the person 
ontitl^ to money seoured by a charge upon property) “to insure and keep insured 
from loss or damage by fire. . . . the whole or any part of the property .... which is 
in its nature insurable.” o • 

* Probably merepossession is sufiioient to give an insurable interest : Stirling v. 
t'aughan, [1809] 11 EcMt 619, 629; even wrongful possession : Marks v. Hamilton, 
[18S2] 7 Ex. 323 ; and see Williams v. Baltie Insurance Association of London, [1924] 
2 K.B. 282, 290 as to temporary posBession of a chattel (motor oar insurance). It is 
doubtful whether mere use and enjoyment imder a revocable licence confers an 
insurable interest unless coupled with physical possession or dominion pursuant 
to such licence (see Macgillivray, op, cit., 2nd Ed., p. 234, and cases cited). 
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has been held in England that a bankrupt)^ as the ostensible owner of 
property, may himself insure it, althongh upon adjudication the property . 
has vested in the statutory authority under the Bankruptcy Acts. AU 
Receivers, as well official as otherwise, Official Assignees under the Presi- 
dency Towns Insolvency Act, Executors and Trustees, as also bailees 
whether gratuitous or for reward, are entitled to insure any property, 
itself insurable, which may be in their charge. Though they be not 
necessarily compellable to insure, persons in such fiduciary positions 
may often find themselves answerable in damages for not so doing; 
the doctrine being that all persons so placed with regard to property 
must protect it with as much care as they would devote to their own. 
It is thus a question of fact in each case, whether a failure to insure or 
to keep up a policy of fire insurance would, in the prevailing circumstances, 
and on the destruction of or injury to the property by fii-e, sound as 
negligence for which damages might be recovered. 

In ascertaining whether a particular person has or has not a sufficient 
interest to claim benefits under a policy of fire insurance nice questions 
often arise. 

Sale of goods.- — In Brij Coomaree v. Salamander Fire Insurance Co., 
[1905] 32 Cal. 816, and the cross appeal (a case before the Indian Sale 
of Groods Act *), it was decided under the Contract Act that where the 
sale is of unascertained goods and there has been no subsequent ascertain- 
ment or appropriation, there could be no effective sale so as to pass the 
property to the buyer, who, accordingly, could have no insurable interest 
therein. In the other appeal, disposed of at the same time, it was decided 
that where the parties to a sale of ascertained goods have agreed that 
payment and delivery are to be postponed, the property in the goods 
passes by operation of law to the buyer so soon as the proposal for sale 
is accepted, whereafter, the buyer has an insurable interest in the goods. 
In that case the well-known decision in Inglis v. Stock, [1885] 10 A.C. 263 
was cited. There a vendor shipped certain goods f.o.b. for satisfying 
two contracts with two different purchasers. The purchasers had made 
no allotment of these goods as between themselves. The Court treated 
the position of these two purchasers in the matter of their interest in 
the total consignment as that of tenants-in-common. Lord Selbourne 
pointed out (at p. 267) that “the appropriation necessary as between 
vendor and purchaser and the division as between purchaser and pur- 
chaser, of specific goods, actually appropriated to the aggregate of two 
contracts, are two very different things.” Each purchaser in the case 
was held to have an insurable interest in the goods. 

The passing of property in goods in India by sale is now governed by 
the provisions of Chapter III of the Indian Sale of Qoods Act, which 
comprises sections 18 to 30; but the incidence of foreign law relating to 
such contrcmts cannot be disregarded by students of the law relating to 
insurance, inasmuch as the question of a claimant having an insurable 
interest in goods the subject-matter of a policy may well have to be 
determined by the foreign law governing the particular contract of sale. 
In an American Case, Anderson v. Crisp, 5 Wash. 178, the contract was 
for the sale of “ merchantable bricks ”, which, however, the buyer was 
compelled by the terms of the contract to .sort out for himself at the 
brick-kiln. The Court held that the property could not pass imtil this 


r Marks v. HamiUon (•upra) at p. 324. 
* A«t m of 1930. 




Fire Insurance 


220 , 

<qi>eration had been concluded: it being impossible earlier to determine 
either what bricks or what portion of the kiln were sold. The doctrine 
of ownership in common is recognised, and the sale of an undivided share 
thereof is provided for by section 6 (2) of the American Sales Act which 
is in the following terms : — “In the case of goods of uniform quality and 
character (i.e., goods of which any unit is from its nature or by mercantile 
usage treated as the equivalent of any other unit), there may be a sale 
of an undivided share of a specific mass, though the seller purports to sell 
and the buyer to buy a definite number, weight, or measure of the goods 
in the mass, and though the number, weight or measure of the goods in 
the mass is undetermined. By such a sale the buyer becomes owner 
in common of such a share of the mass as the number, weight, or measure 
bought bears to the number, weight or measure of the mass.” 

By the law of England, where the property of several owners has 
been reduced by a fire into an indistinguishable mass, they are tenants- 
in-common of that mass. (BtuMey v. Gross, [1863] 3 B. & S. 566.) In 
Spence v. Union Marine Insurance Co., [1868] 3 C.P. 427, cotton, the 
property of several owners, had been shipped in bales, sufficiently marked 
by the respective owners. Consequent upon the vTeck of the ship, much 
of the consignment was lost. Salvage operations, however, had saved 
a portion of the goods; but in the property thus saved the marks had 
become obliterated, and the goods so mixed up that individual ownership 
on the basis of the original marks could not be established. The 
owners were held tenants-in-common of the goods saved. ^ In Abdul 
Aziz Bepari v. Jogendra Krishna Roy, [1916] 44 Cal. 98, the defendants 
had effected two insurances against fire on jute stored in certain godowns. 
Neither the application for insurance nor the policies were produced, but 
the Court considered that sufficient evidence existed to show that the 
defendants in effecting these insurances had described the jute as their 
property. The question between the parties to the suit was whether 
at the time of the fire which destroyed the property at risk, that property 
had, in fact, passed to the defendants or was still vested in the plaintiffs 
as the sellers. The defendants as buyers had made certain advances, 
and the Court treated the transaction in suit as governed by a local 
custom of trade at Chandpur, whereby the buyer is entitled to the custody 
of the jute as security for his advances, and that while, by the custom, 
the weighment is carried out by the buyers (the defendants), the latter 
would be obliged to buy as much of the jute they had contracted to buy 
as came up to the requisite standard, and that unless and until any of the 
jute tendered under the contract were rejected by the buyers, the sellers 
could not sell to others. The point for determination was whether the 
defendants, who had not yet weighed all the goods upon which they had 
advanced money, had such a property in them as entitled them to the 
benefits of the insurance, or whether the property still vested in the 
unpaid sellers. The insurance did not cover the entire quantity of the 
jute destroyed by the fire. It was held on appeal that the defendants 
had an insurable interest in the goods, and had effected such insurance 
for the protection of their own interest, and not for that of the sellers 
for whom they were not bound to insure. The defendants, therefore. 


1 Xho principle applied here is borrowed from the Roman Law. The jus civile 
usee tbe word oommixio of objeots dry or solid which have become intermingled with 
one another. It usee the word confusio of things liquid which have become merged. 
If property thus intermingled could be separated, oommixio or confusio did not 
aOi^ ownership. Where, however, separation could not be effected, owners were 
regarded as jointH>wners of the whole. 
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were entitled to apply the whole of the amSont they received under the 
pcdicies to indemidfy themselves, and were not bound to apply any 
portion of it for the benefit of the plaintiffs. 

Interest in immoveable property. — In Onana Sundaram and Ors. 
V. T?te Ytilcan Insurance Co. Ld., [1931] 9 Rang. 462; [1931] 1 C!omp. Cas. 
366, the material facts were that the plaintiffs had insured a certain 
house with the defendant company against fire. During the year foUow- 
ing they sold the house to another defendant in the suit, and on the same 
day by a further contract in wTiting agreed to repurchase the same 
property before a certain date (about 10 months later). In the meantime, 
and before such re-purchase had been effected, the property was destroyed 
by fire. There were concurrent findings of fact by the original and the 
appellate courts that there had been an out-and-out sale to the defendant 
purchaser, and a mere contract to buy back the property by the plaintiff, 
and that there was nothing the plaintiff had in the nature of an interest 
in or charge upon the property within the meaning of section 64 of the 
Transfer of Property Act. But the Court of Appeal (Page, C..T., and Mya 
Bu, J.), applying principles stated in Imeena v. Craufurd, [1806] 2 B. 
& P.N.S. 269 (see p. 67, ante) and C astellain v. Presto n. [1883] 11 Q.B.D. 
380, dissented from the view that an “insurable” interest was synony- 
mous with a “legal ” interest in the law relating to real property.! “The 
plaintiffs were possessed of something more than a mere option to purchase 

the premises. The agreement was a concluded contract and at the 

time of the fire, plaintiffs were in a position to obtain specific per- 
formance of the agreement.” “In those circumstances” the Chief 
Justice was of opinion that “the plaintiffs possessed an insurable interest 
at the date when the fire took place. ” 

Defeasible Interests. — In America, the doctrine — as old as Idrcena 
V. Craufurd {supra ) — that an interest is nonetheless insurable because it is 
defeasible on the happening of a future event, has been extended, and it is 
there held that the property under a contract or title which is not void, 
but voidable, gives an insurable interest in the property until the contract 
or title is set aside ; and the Canadian courts have doubted “ whether in 

a case where the assured’s title has never been challenged or disputed 

the insurer can set up the title of a stranger as a defence to an action on 
their contract In more modem times in England, it has been held that 
a right (not a bare expectation of acquiring one) affords an insurable 
interest in property, oven if the chance of the assured coming into posses- 
sion be extremely remote. (Moran, Oalknvay Co. v. Uzidli, [1906] 2 
K.B. 555; Chaplin v. Hicks, [1911] 27 T.L.R. 458.) 

Consignees. — A “bare” consignee may be described as one to whom 
goods have been forwarded, but who has not yet obtained possession 
and who has neither the legal title nor any lien on the goods for advances 
made. It was decided so far back as Seagrave v. Union Marine etc., 
[1866] 1 C.P. 305, that a person so positioned has no insurable interest.’ 


! The Indian stadent will remember that the word “real” is here used in the 
technical sense developed in the law of England relating to what may be roughly 
classed as property in land and in things physically attached to the land . 
t Macgillivray, op. eit., 2nd Ed., p. 201, note (l)r and the oases cited. 

* The student must mark tiiat though such a person has no insurable interest 
in the goods themselves, he may have an insurable interest in some commission or 
profit which he may expect to make as agent, finch an interest cannot be based 
opon a mere expectation of such employment. Buchanan v. Faber, [1894] 4 Com. 
Cas. 223. 
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It is othenrise if he be a consignee to whom the document of title i has 
been endorsed. {StUherland v. PraM, [1843] 11 M. & W. 296 ; EbstooHh v. 
AUiance Marine, [1873] 8 C.P. 696.) -So, too, if he has a lien on the goods 
as security for repa3mient 'of advances, his insurable interest is co-eztensive 
with the amount he has advanced, and not the less so that he may not 
have obtained either possession of the goods or any legal title to them. 
(Wolff V. Homcastle, [1798] 1 B. & P. 316; Robertson v. Hamilton, 
[1811] 14 East 622; Parker v. Beasley, [1814] 2 M. & S. 423; Carruthers 
V. Sbeddon, [1816] 6 Taunt. 14.) It has been held in America that a 
commission agent may insure goods in his own name and may recover not 
merely any advances which he may have made together with interest 
and all other charges by way of commission and whatever else may be 
allowable by mercantile usage, but can recover for the full damage 
sustained. (De Forest v. Fulton Fire Co., [1828] 1 Hall (N.Y.) 94.) The 
topic of insurable interest in profits and gains and the like is expressly 
dealt with later in this chapter.* 

Wharfingers, warehousemen, etc. — By the Common Law of 
England, a wharfinger is not responsible for goods casually burnt on his 
premises. He may, however, be liable under a local custom. This 
was the case in North British and Mercantile Insurance Co. v. London 
Liverpool and Globe etc., [1877] 5 Ch. D. 569. In India, and apart from 
custom, he is in the position of a bailee.® It was decided in North British 
and Mercantile Insurance Co., v. Moffatt, [1871] 41 L.J. C.P. 1, that 
where a wharfinger has given delivery warrants in respect of goods sold 
while in his keeping, such goods cease to be at his risk, and his insurable 
interest therein determines from the date of the relative delivery warrant. 
This doctrine is accepted in America. (Lockhart v. Cooper, [1882] 42 Am. 
Rep. 514.) Wharfingers and other warehousemen may, in their own 
names, insure goods on their premises, and in case of loss may indemnify 
themselves first ; but though they may recover the full amount under the 
policy, they must hold the balance for the owner or owners of the goods. 
(Waters V. Monarch Fire and Life Assurance Co., [1856] 25 L.J. Q.B. 102: 
London and North Western, Railvoay v. Olyn, [1859] 28 L.J. Q.B. 188.) 
Agents as well as warehousemen may sometimes secure margins, uninsured 
by other policies, by means of floating, or (as they are sometimes known) 
by “blaiiket” policies. The practice is well known in America. 

Interest by virtue of entrustment. — As already stated, one 
who is a trustee within the meaning of the law of trusts has, in India, 
an insurable interest in the subject-matter of the trust, and this is true 
no matter how the trust may have been created. But entrustment as 
used in the law relating to insurance, and as expressed in such a phrase 
as “goods in trust or on commission” — one commonly employed in fire 
and other policies ever since the beginning of last century — ^has not the 
limited meaning which it might, at first sight, seem to possess. In an 
early Scottish case (Donaldson v. Manchester Insurance Go., [1836] 14 
Shaw (Ct. of Sees.) Ist series, 601), the Court had to construe the words 
“goods in trust” in a policy against fire taken out by a wharfinger and 
warehouseman upon goods deposited with him, on which he had a lien for 
rent and other charges. On the burning down of his warehouse with aU 
it contained, the insurers refused to pay him anything more than the 


* E.g., a railway receipt. 

' Aa to which eee p. 189, onto. 


* See p. 236, j> 08 i. 
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value of his own propwtyand what he wdi entitled to in respeot ^ oWms 
seoured by bis lien. "What” said Lord Campbell “is meant in these 
poli<^ by goods ‘in trost’! I think it means goods with which the 
assured was entrusted, not goods held in trust in the strict technical 
sense.” North Britiah and Mercantile Insurance Co. v. Moffatt (p. 231 , ante) 
was an example of a policy wherein tire insurers had sought and succeeded 
in marking their responsibility co-extensive with that of the assured by 
accepting lial^ty only on “goods in trust or on commission, for which 
they (the assured) are responsible”. Upon the facts it turned out that 
the assured was not responsible for the goods destroyed, and consequently 
could derive no benefit from the policy. See also Engel v. Lancashire 
and Oeneral Assurance Co., [1926'| 41 T.L.R. 408. 

Cochran and Son v. Leckie’s Trustee, [1906] 8 Ct. Sess. {5th series) 
976, was a case in which a miller, by name Leckie, had effected a fire 
insurance in his own name covering “stock-in-trade, the property of 
the insured or held by him in trust or on commission for which he is 
responsible ”. Cochran and Son, the plaintiffs in the action, had delivered 
hay to Leckie to be chopped, and had received from him a communication 
stating “all goods held in trust covered by insurance against fire”. The 
Court of Session in Scotland held Leckie to have contracted to insure 
Cochran and Son’s hay on the latters’ behalf, and that, even assuming 
the policy not to cover customer’s risks, the insurers having paid the value 
of the plaintiffs’ hay to Leckie’s trustee, the former were entitled to rank 
preferentially in respect of any money recovered under the policy. 

The cases upon the topic of entnistment for the purpose of construing 
the phrase “in trust or on commission” — one common in commercial 
insurance — and which were decided prior to 1927, must now be read 
subject to the decision of the House of Lords in Lake v. Simmons, [1927] 
A.C. 487. The last-named case raised questions of great importance to 
commercial insurers generally, questions which, we feel, need some 
special discussion having regard to the peculiarities of the law in India. 
Such a discussion will be found later in the present chapter, where certain 
exceptions commonly found in modern fire policies are considered. 

Sbebaits, Mobunts and Mutwallls. — ^The position of Shehaits and 
Mohunts in relation to Hindu debutter property of which they have 
charge, and of Mutioallis in the matter of estates which have been dedicated 
as voakf under the Mohamedan law, has often raised difficulties, when an 
attempt has been made to describe their respective positions in terms of 
the law of England concerning trusts : the truth being that the structure 
of English social life does not present anything precisely similar to that 
prevailing in India, while the piart played by religion in the social systems 
thus contrasted has always bmn, and still is, different, since it is based 
upon widely different fundamental conceptions. In the English Law of 
trusts, property made the subject of a trust vests in the trustee or trustees, 
in the sense t^t the trustees are conceived as having the legal estate, 
the beneficial estate being regarded as devolving upon those who are 
to enjoy the fimits thereof. These doctrines apply as much to trusts 
in their nature charitable or rel^ous, as to those which may be designated 
private. In India the personal law of the Hindus as well as that of the 
Mohame^ns contains corresponding machinery designed to preserve 
property dedicated to pious porpMes; but that design has been evolved 
from another or^r of ideas. In Hindu law, property dedicated to a 
religious purpose is conceived as having been set apart for the use of the 
GoSiead. To achieve that purpose, the relative law regards the property 
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so dedi^ted as aotuaDy owned by the idol named in the instrument as 
the dedicatee* It follows that m any htigation respecting the property, 
the idol (to which a name must be given) is a necessary party to the 
proceedings. It follows further that the Shebait or MohurU of the shrine, 
who has the duty of maintaining the same, and usually the ancillary 
duty of maintaining the proper ritual observances in the matter of private 
and public worship thereat, is also regarded as the manager and custodian 
of the property {d^tiUer), the income of which is to be spent on the require- 
ments of such maintenance and ritual observances. It is usual for the 
fihebait or Mohnnl to have his own maintenance out of the same property, 
when, to that extent, he is to be regarded a beneficiary. But in all 
other respects ho is a manager who is also a trustee. It has been said 
that in respect of the idol he occupies a position not unlike that of the 
guardian of an infant. For the aforesaid reasons he is obliged, in all 
his dealings with the property committed to his care, to exercise the 
utmost good faith. Since one of his primary duties is to maintain the 
property so far as possible intact, and so to hand it on to his successors 
in the trust thus created, his dealings with the property may be controlled 
by a court of law, which will judge of the propriety of his conduct by the 
rules of Hindu law applicable to such matters. As he may be amenable 
to actions at law founded upon the notion of a breach of trust, as also for 
negligence, the Shebait or Mohunf has an insurable interest in that of 
which he is the custodian; and, though not for all purposes a trustee 
in the English technical sense, what he holds as manager, or as guardian 
of the idol, is property so “entrusted” to him as to be within the general 
law of entrustment as the same is understood in British India. 

Dedications of property for pious purposes under the Mohamedan law 
are now-a-days largely controlled by the Wakf Act (VI of 1913), read with 
the Mussalman Wakf Validating Act (XXXII of 1930): the effect of 
the latter enactment being to make the provisions of the earlier statute 
retrospective. Prior to the above-named legislation, doubts had arisen 
as to whether the dedication of property for the maintenance and support, 
wholly or partially, of a family, was anything more than a family trust : 
in other words, whether the mere mention of some residual pious purpose 
brought it within the conception of such a pious dedic.ation of property 
as entitled the grant to be classed as wakf within the Islamic law. Those 
doubts have now been removed by the following provisions of tlie 
Mussalman Wakf Validating Act (VI of 1913) : — 

“3. It shall be lawful for any person professing the Mussalman 
faith to create a wakf which in all other respects is in accordance with the 
provisions-of Mussalman law, for the following among other purposes : — 

(o) for the maintenance and support wholly or partially of his 
family, children or descendants, and 

(6) where the person creating a wakf is a Hanafi Mussalman, also 
for his own maintenance and support during his lifetime or for the payment 
of his debts out of the rents and profits of the property dedicated; 

Provided that the ultimate benefit is in such cases expressly or 
impliedly reserved for the poor or for any other purpose recognised by 
the Mussalman law as a religious, pious or charitable purpose ot a perma- 
nent character. 

4. No such wakf shall be deemed to be invaUd merely because 
the benefit reserved therein for the poor or other religious, pious or chari- 
table purpose of a permanent nature is postponed until after the extinc- 
tion of the family, children or descendants of the person creating the wakf. 
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5. Nothing in this Act shall afieot :4ny onstom or usage whether 
local or prevalent among Mussalmans of any particular class or sect.” 

In basic conception, the toakf is like the Hindu dedication to an 
idol in this, that the gift is thought of as one to Gkid Himself. In this 
respect, again like the Hindu dedication, and unlike the English religious 
or charitable trust, the legal estate is not thought of as vesting in the 
trustees. The latter in the law of toakf is styled the Muttvalli. 

The duties and liabilities of a MvJtwalU are not the creatures of the 
recent statutes to which attention is drawn above, but have been long 
settled by Islamic law; and the Courts in India give effect to every 
principle of Islamic law not inconsistent with any special enactment 
passed for the benefit of the Mussalman population of India. Indeed, 
all such legislation proceeds upon the basis that it is intended to imple- 
ment, rather than depart from, the basic principles of such law. One 
of those principles, of which insurers should take note, is that property 
falling within the category of toakf cannot be alienated or mortgaged or 
in any way charged, unless there is power in the relative instrument 
creating the grant so to deal with the property ; or unless, for a necessity 
connected with the preservation of the property, leave of the kazi shall 
have been obtained. It has been held in British India that a High 
Court in its Original Jurisdiction, and a District Judge in his, is to be 
deemed the kazi for the purpose of the requisite superintendence 
mentioned. In some provinces there has recently appeared local legis- 
lation creating a functionary styled a “Commissioner of toakf", upon 
whom notice of litigation affecting wakf property in the province should 
ordinarily be served, so as to enable him to be made a party (if so advised, 
or where the statute insists) for the purpose of intervening in any matter 
of principle. 

Though the Mutwalli, like the Shebait or Mohunt, is not a trustee 
in the full technical sense of that word as understood in the corresponding 
law of England, but is rather a manager- trustee who under certain forms 
of instrument may be also a beneficiary, the property with whose care 
and maintenance he is charged is, nonetheless, “ entrusted ” to him within 
the general law of entrustment as the same is understood in British India. 
(See Vidya Varuthi Thirtha v. Balusami Ayyar, [1921] 48 I.A. 302; and 
Sailendra Nath Palit v. Syed Hade Kaza, [1931] 36 C.W.N. 193.) For 
the reasons stated above in the case of Shebaits and Mohunta, a MtUwalli 
has an insurable interest, whether as a trustee or as a beneficiary or both, 
in the property which is the subject-matter of the dedication. 

Both the Hindu and the Mussalman trustees of the nature under 
discussion, do not, by entering into contracts, even where the same be 
for the benefit, as subserving the objects, of the dedication, ipso facto 
bind the debvtter or the wot/ property in the matter of pajrment, whether 
the same be for the price of goods sold and delivered, work or labour done, 
or for the discharge of such a liability as the payment of premium. A 
power limited to the strict necessities of the case is conferred by Hindu 
law on Shebaits-, but in the law of wakf, the trust property cannot be 
charged even for the purposes aforesaid except with leave of the Court, 
which, however, may in a proper case act with a retrospective effect. 
(See Nimai Chand v. Oolam Hossein, [1909] 37 Cal. 179; approved in 
Saikndra Nath Palit’s case (supra) at p. 211.) Consequently, he who 
contracts with a Shebait, M^unt or Mutwalli must look to Uie trustee 
personally for the fulfilment of the obligation. Thus it is the personal 
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credit of the trustee which the latter pledges when he enters into a con- 
tract. (Sailmdra Nath PalU'a case (p. 234, ante) at p. 209 ; and Mahanth, 
Singh V. U Aye, [1936] 14 Bang. 336.) 

The expressions “as Shehait", “as Mutwalli", or “aw such trustee” 
have often been resorted to by such contracting parties, in the hope 
of placing themselves in a position to sue the relative estate. These 
and kindred expressions, have, however, been held to have no such 
effect, and indeed to lie without any legal significance. (See the observa- 
tions of Braund, J., in Mahanth Singh v. U Aye {supra), at p. 339, and of 
Ameer Ali, J., in Zubaida Sultan v. Dawood Ismail Makra, [1937] 1 
Cal. 99.) 

It follows that, in order to bind such an estate as we are now consider- 
ing, the party seeking so to affect it with a contractual obligation arising 
out of a transaction between himself and the relative trustee, must either 
have obtained a charge upon the property by virtue of some clause in the 
instrument of dedication, or through the instrumentality of the Court, 
or must be so placed as to be able to have recourse to the doctrine of 
subrogation. But that doctrine only avails where the circumstances are 
such as would entitle the trustee to an indemnity out of the estate in 
respect of the particular transaction. (Sailendra Nath Palit's case 
{supra) at p. 209; Mahahir Prosad Marwari v. Syed Shah Mahomed Yehia, 
[1935] 15 Pat. 88.) The reader will see in this but another example of 
the principle, much earlier stated in this treatise, that the relationship 
of an indemnifier and the person to be indemnified may give rise to a 
claim through the latter person to be subrogated to that latter person’s 
right to the indemnity sought. Such a claim to be so subrogated may 
arise where what the creditor has supplied or done has been something 
enjoyed by the estate, though delivered or carried out, as the case may 
be, at the instance of the trustee. Speaking of this principle as available 
to creditors, both of trustees or executors, Braund, J., at p. 342 of the 
case above cited put the matter thus: “I have said that a creditor’s 
remedy is against the executor or the trustee personally and not against 
the estate. The right of a creditor to be subrogated to the executor’s 
or the trustee’s right of indemnity constitutes no exception to this. 
Indee<l, it is the logical outcome of this principle, because it is not until 
the personal liability of the executor or the trustee has been recognised, 
that any right of indemnity can arise on which the doctrine of subrogation 
can operate.” 

Manufacturers. — Upon general principles it would seem that a 
person who has contracted to “ make ” something has an insurable interest 
in the thing he is constructing, to the extent, at any rate, of the value 
of the work, labour and materials expended. It is said by some writers 
that his interest may extend to the mercantile value of the thing made, 
and that such an interest does not determine until it passes to him to 
whose order it is being made.* At any rate, in America a builder has 
been held to have an insurable interest in the house he is building for 
a stipulated price, and not the less so that he may have received part 
payment therefor. {Commercial Fire Insurance Co. v. Capital City Insnr- 
anee Co., [1886] 60 Am. Rep. 162.) An American Court has also decided 
that an insurable interest is created in a factory itself by a right to a 
royalty from the manufacturing business conducted there. {National 


* Porter, Laws of Insurance, 8th Ed., p. 65. 
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Filterinff Oil Co. v. CUizena' Inaurtmce Qo. of Miaaouri, [1887] 60 Am. 

Rep. 473.) 

Rents, profits, shares. — From the decision in Palmer v. Pratt, 
[1824] 2 Bing. 185, has been drawn the inference that where the assured’s 
interest lies not in a right legal or equitable in the property itself, but 
arises incidentally, or from some contract concerning the property, 
what may be assured is not the property but the risk of losing something 
which the preservation of the property would enable the assured to enjoy. 
He must then state what it is that is reallj' at risk so far as he is concerned, 
and must insure whatever that is eo nomine. {M ’ Su-iney v. Boyal Exchange, 
[1850] 14 Q.B. 634; Halhead v. Young, [1850] 6 E. & B. 312.) To 
assure at all on profits, if a person have no legal or equitable title to the 
property, he must at least have a valid and subsisting contract relating 
to it. (Knox V. Wood, [1808] 1 Camp. 544; Stockdah v. Dunlop, [1840] 
6 M. & W. 224.) So an insurance merely on property will not, per ae, 
cover loss of profits. (Grant v.ParHmon, [1781] 3 Doug. 16; Eyre v. Glover, 
[1812] 16 East 218; Anderson v. Morice, [1875] 10 C.P. 609, 622, 624.) 
Similar principles govern the insurance of the rent of any species of pro- 
perty, and a shipowner's or charterer’s freight. Likewise an agent 
insuring his commission must do eo eo nomine, A man may always 
insure against the loss of profits to be expected from some adventure 
or undertaking, or from his ordinary business or profession, but express 
description is necessary and a reasonable expectancy, in a business sense, 
must be shown. (Wright v. Pole, [1834] 1 Ad. & E. 621; Macaura v. 
Northern Assurance, [1925] A.C. 619.) 

The English and American Courts have taken widely different views 
as to the capacity of a shareholder to insure. They are, however, agreed 
that he can insure his own shares and his dividends thereon ; the English 
Courts applying the principles noticed above in regard to analogous 
interests by laying it down that he must specify the nature of his interest 
and insure it eo nomine. (Paterson v. Harris, [1861] 1 B. & S. 354, 356; 
Wilson V. Jones, [1867] 2 Ex. 139; Macaura v. Northern Assurance Co. 
(supra).) The divergence has occurred with regard to a shareholder’s 
capacity to insure the property of the company. The last-named case 
decided that neither a shareholder nor a simple creditor could insure 
either the property as a whole or any particular asset of the company, 
and that this was the true view of the matter even if the company be a 
one-man concern and he be its sole shareholder. The contrary view has 
been maintained in America, where, in Riggs v. Commercial Mutual Insur- 
ance Co., [1890] 21 Am. St. Bep. 716, it was held that a stock-holder has 
an insurable interest in the corporate property, and that when he so 
effects an insurance on it he ne^ not specify his interest. Though, in 
one case, an obstacle to his so doing appeared in the form of a condition 
in the policy whereby the assured was required to have “an unencumbered 
fee” simple in the property insured, and that the policy was void for 
breach of that conetition. (See Mannheim Insurance v. Hollander, [1901] 
112 Fed. Rep. 549; PhiUips v. Knox County Insurance, [1870] 20 Ohio 
174; IFarren v. Davenport Fire, [1871] 31 Iowa 44.) In Canada there 
has been exhibited a tendency to accept the American view-point. (A.O. 
Peuchen Co. v. City Mutual Fire, [1891] 18 Ont. A.R. 446.) The Courts 
in India would appear to be free to adopt either opinion. Should they 
feel disposed to follow in the path of the trans-Atlantic decisions thw 
would, after all, be doing no more than expressing an inclination towards 
finding in favour of an insurable interest, and to that extent at any rate, 
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they TFOuld be thus lesning in a direction towards which the Courts in 
England hare long inoIined:i 

Statement of Interest. — ^It is constantly said by text-book writers 
that as a general rule an assured is not required to state the nature of 
his interest in the subject-niatter of insurance. The reader will, however, 
bare observed that proposers whose property at risk consists of rents, 
profits and shares are obliged by circumstances to distinguish the profits 
or shares (as the case may be) from the house property or from assets 
of the company which provide the subject-matter they desire to protect. 
But these circumstances do not in reality amount to an exception to the 
rule as ordinarily stated, inasmuch as proposers so circumstanced are 
not really stating the nature of their interest but are merely, like all other 
proposers, describing with sufficient jiarticularity the property at risk. 

Bottomry and Respondentia. — Lenders on bottomry or respond- 
entia bonds have manifestly an insurable interest in the ship or merchan- 
dise the subject-matter of these transactions. In a previous chapter 
the nature of these transactions has been described and two Indian 
cases cited, in one of which a Bombay custom akin to a transaction 
in the nature of a respondentia was held to create an insurable interest, 
both in ship and goods.* 


7. Description. 

There is probably no branch of insurance business in which accuracy 
in describing the subject-matter of the proposed insurance is more 
necessary than it is in fire insurance. It is plain enough that where 
the object of the contract is, amongst other things, to afford the basis 
for a possible claim, the thing whose loss or damage by fire would give 
rise to such a claim should bo identified with certainty as coming within 
the scope of the contract. It should require no decisions of the courts — 
though there are many — to support so obvious a proposition. But 
in fire insurance, as in some other forms of insurance, a description, 
adequate for the purposes of identifying the property injured, may 
be insufficient for other reasons. Plainly, there may well be manj" 
matters which should be included in the description, if the insurers are 
to appreciate the extent of the risks they are asked to cover. (Qwn v. 
National Assurance Co., [1839] Jones & Car. 316, 331.) The following 
circumstances are of this latter order : — 

(а) In the case of buildings : occupancy ; trade or business carried 

on; any other particular user; the presence of specified 
objects either on the premises or sufficiently near to affect 
the risk; the user of any such object; the absence from 
the building or its neighbourhood of a specified object or 
objects. 

(б) In respect of goods and dtatfels (where the goods or any other 

kind of moveable property be housed or stored) : under 
what supervision or personal protection; the proximity 
or otherwise of any other form of moveable property, 
whose propinquity might endanger them ; whether, in the 
ease of goods, they be held in trust or on commission. 


» See the oases ooUooted at p. 26, note («) of Welford and Otter-Bany, op. ( 
SidEd. 

• See the oases cited and the disouasion thereon in Chapter IV , p. 109, ante. 
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It is a matter for the parties to deoid^ prior to the issue of the policy, 
how far the description necessary both for identifying the subjeot-mattw 
of the insurance and for the other purposes named above should go. 
In practice, insurers indicate often by questions put during the stage 
of negotiation, and always by printed matter, what it is they desire 
to know about the property they are asked to cover. On the part of 
the assured (who during the period of negotiation is the “ proposer ”) 
the law expects not only that he will meet the requisitions of the insurer 
with accurate information, but that he will display the utmost good 
faith to the extent of supplying a description sufficient to enable the other 
party to appreciate the true risks. Thus, he should not omit from his 
description anything which he knows, or must be taken to know, would 
affect the mind of the insurer either towards accepting the risk at all 
or in fixing the premium. So it is that the duty of providing a sufficient 
description belongs to the doctrine of disclosure, which, in turn, is itself 
comprehended in the doctrine of uberrima fides. 

The student must not suppose, however, that the provision of an 
adequate description necessarily involves anything elaborate in that 
regard. It is a question of fact in every case whether, for the object 
contemplated by the contract, the description given is sufficient to en- 
able the insurer to identify the property and to appreciate the risk. {Birrell 
V. Dryer, [1884] 9 A.C. 345, 352 ; Hare v. Barstow, [1844] 8 Jur. 928, 929.) 

In practice, insurers frequently inspect premises which are the 
subject-matter of a proposal for fire insurance, whether the policy sought 
is intended to cover the premises, or only certain moveables therein, 
or both. Where, on contest, it turns out that such an inspection was 
made prior to the issue of the policy, nice questions sometimes arise 
as to how far the applicant need have supplied information concerning 
matters which he might reasonably suppose that the insurers in the course 
of such inspection would have obtain^. {Re Universal Non-Tariff Fire, 
Forbes <4; Co.'s claim, [1875] L.R. 19 Eq. 485.) Wliere an agent thus 
obtains information for the insurer, and the description based upon 
such information turns out to be inaccurate or inadequate, the insurers 
are generally estopped from relying upon any such inaccuracy as may 
find its way into the policy ultimately issued. {Biggar v. Rock Life, [1902] 
1 K.B. 516; Re Universal Non-Tariff Fire {supra), following Parsons 
V. Bignold, [1846] 15 L.J. Ch. 379.) In Oolding v. Royal London Auxi- 
liary Inmrance Co., [1914] 30 T.L.R. 350, the facts were that on a 
proposal by the plaintiff to insure his shop and residence against fire, 
the insurance agent himself filled up the form with answers to questions 
which the plaintiff did not read before signing it. Later, however, he read 
a duplicate which had been left with him. When eventually the plaintiff 
claimed on the policy, the insurers set up as a defence the incorrectitude 
of a number of answers in the proposal form, pleaded that the same 
were warranties, and, alternatively, that they constituted misrepresen- 
tations of material facts. It was held that the duty of the agent 
was to convey the answers to his employers, and any corrections to the 
answers came within his duty. The plaintiff succeeded. In Ayrey v. 
British Legal <Ss United Provident Assurance Co., [1918] 1 K.B. 136, the 
material facts were that the questions in the proposal form had 
been correctly answered. Certain additional information of a material 
character not mentioned in the proposal had been communicated to 
the insurer’s agent who, in turn, communicated them to the insurer’s 
manc^r of a district office. Premiums were duly paid until the 
assured’s death. In the County Court, the insurers had succeeded on the 
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plea of non-disoloaure of material information. The Divisional Court, 
on app^ from the County Court, held the omission not to invalidate 
the policy: one Judge (Lawrence, J.) holding that the knowledge of 
their District Manager must be imputed to the insurers, and secondly 
that by acceptance of the premiums, they must be taken to have waived 
any objection to the validity of the policy; the other Judge (Atkin, J.) 
adding that the defendants, by accepting the premiums, were estopped 
from taking advantage of any breach of the conditions, and in so holding 
relied upon Bentaen v. Taylor, [1893] 2 Q.B. 274, 283. 

If, however, the ageq^ of the insurers be employed merely to transmit 
unchecked information furnished by the proposer or the latter’s servants, 
he is treated as the agent of the proposer and not of the insurer. In such 
a case, if the description of the property so transmitted be inaccurate or 
insufficient, the eifect of such inaccuracy or insufficiency, whatever 
that effect may be, must be borne by the assured, who is concluded 
by the description he has thus furnished. The onus, however, of proving 
the inaccuracy lies with the insurers. {Baxendale v. Harvey, [1859] 4 
H. &N. 445,461.) 

The facts in Dunn v. Ocean Accident & Guaraniee Corporation, 
[1933] 50 T.L.R. 32, afford a good example of how an insurer’s repre- 
sentative maj' so act as to be treated entirely as the claimant’s agent, 
and his knowledge not to be imputed to the insurers. A Mr. Hunt had 
been secretly married to a Mrs. Dunn (the plaintiff); and he had given 
her, as a present, a motor-car which eventually became the subject- 
matter of the policy sued upon. Hunt was an agent of the insurers, and 
submitted the proposal form for Mrs. Dunn. Hunt was killed in an 
accident to the insured car. It then transpired that Hunt had been 
married to the plaintiff; and that he himself had been involved in a 
number of accidents. Avory, J., held Hunt to have acted as the plain- 
tiff’s agent, and not as the agent of the insurers. The insurers succeeded 
in the action. The Court of Appeal upheld this decision. In the 
course of his judgment. Lord Hanworth, M.K., observed that “it was 
difficult to see how Mr. Hunt, by acting in defiance of his duty to the 
defendants, was able to authorize the plaintiff to forego her duty to 
disclose such very material facts”. 

The extent to which incorrect answers to questions when taken 
down by the insurer’s agent should, in fairness, be held to bind the 
insurers, was specially considered by the Court of Appeal in Newsholme 
Bros. V. Road Transport and General, etc., [1929] 2 K.B. 356. The pohcy 
was one for a motor-car insurance; the subject-matter being a motor 
omnibus. In the proposal form the answers to specific questions had 
been filled in by the insurers’ agent; the proposal ivas made the basis 
of the contract; and the answers were warranted as true. In fact, 
however, many of them were incorrect. On action brought, the insurers 
sought to avoid the policy on the ground of misstatement and non- 
disclosure. Arbitration proceedings followed: the arbitrator finding, 
inter alia, that many of the answers were untrue ; that the agent was told 
the true facts; and that it did not appear why he did not write the 
answers down correctly. The arbitrator also found as a fact that the agent 
had authority to procure insurances, to obtain duly fiUed-in and signed 
proposal forms, and to receive premiums ; but that he had no authority 
to fill in proposal forms himself. On the matter con^g into court, 
Rowlatt, J., dismissed the claim. On appeal, the decision of Bowlat^ 
J., was upheld. Scrutton, L.J., in the course of his judgment pointed 
out, that, on the findings of the arbitrator, the agent was not actmg 
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within the scope of his &uthority, and owfeequently that, when writing 
down the answers, he was aoting wholly as an agent of the assured, and 
that it was iherefore immaterial whether he had written down inoorreet 
answers intentionally or whether the inaoourebcies were the result of his 
misunderstanding the questions or the answers, or arose from forgetful- 
ness of what he was told. On the question of liability for incorrectitude 
where the insurer’s agent at a proposer’s request fills up the answers 
to questions in purported conformity with information supplied by 
the proposer, the Lord Justice presented his view in the form of a dilemma. 
If the insurer’s agent when so conducting himself knows the answers 
which he is writing down to be untrue, he is committing a fraud which 
prevents his knowledge being imputed to the company; while, if he 
does nU know that the answers are untrue, there is no knowledge to 
be imputed. 

Locality. — Locality often has an important bearing upon the pro- 
priety of a description. In the case of buildings, a description will be 
inadequate which does not sufficiently identify the locality. It may be 
otherwise in the case of goods, though the topic may be of the greatest 
importance with regard to the propinquity of something which may 
place the goods at a hazard which would either not be contemplated 
by the insurers without an added premium, or which, if not properly 
described, may involve a breach of warranty or at least a breach of a 
condition. 

In fire insurance, conditions designed to exclude risks of a parti- 
cular character in relation to measured distances are not infrequently 
met with. Thus, for example, in Canadian and American fire policies, 
conditions such as that there should be no railway passing through or 
within a prescribed distance from a particular property at risk, or that 
the property should be entirely surrounded by arable land, or again that 
no standing wood, scrub or forest should be within a specified distance, 
are common. 

Goods : genus and species. — Insurance of goods and of any other 
moveables in general terms will, unless the intention of the parties is 
otherwise to be gathered by the policy read as a whole, cover any other 
goods or moveables of that kind and quantity. In other words the 
identical moveables covered at the time the policy attaches may whollj' 
or partly have been removed and their place taken by others, in which 
case Ihc moveables so substituted will be fuUy covered by the words 
of general description. Were it otherwise, perishable goods or expand- 
able stores could never be insured except Tinder conditions intolerable 
to commercial life and dealings. 

On the other hand, where, by the terms of the pmlicy, spiecifilo goods 
or other spiecific moveables are so described as pilainly to identify and 
to refer to those identical things and none other, anything substituted 
therefor will not be covered, though, in a general sense, they answer 
the description. 

Misdescription and no n^sdescription. — In what follows, the 
reader is pnesented with a number of examples where the Clourts, in the 
case of premises and goods, have held that there has been material misdes- 
cripition. These examples may usefully be compared with others, suni* 
larly arranged, whore the Courts have held the description oompdained of 
not to amount to sudi a misdesoription as would vitiate tiie' relative 
pcdioy. 
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Mimkacription : — Pnmiaea. 

(i) Address not of the premises but of the person effecting the 
insurance, inadequate, {drover <Se drover v. Maihewa, fl9io] 15 Com. 
Cas. 249.) 

(ii) House described as “in course of construction”. In fact, work 
abandoned before proposal and not resumed. Description held to 
imply “in process of construction”, and so a misdescription. {Dodge v. 
Weatem Canada Fire Iriaurance Co., [1912] 20 W.L.R. 658.) 

(iii) Building described as “two-storeyed”; when, at the date of the 
policy, which was retrospective, it was three-storeyed. {Sillem v. Thornton, 
[1854] 3 E. & B. 868.) 

(iv) “Constructed of brick walls in the ground storey”; where, in 
fact, the walls on that floor consisted of one wooden waU, two brick 
walls and two walls so constructed as to be one-third of brick and two- 
thirds of timber. {Dawson’s Bank Ltd. v. Vulcan Insurance Co., [1934] 39 
C.W.N. 270 P.C., affirming a decision of the Court of Appeal in Rangoon.) 

(v) Premises described as “a dwelling house occupied by a care- 
taker”, which, in fact, was unfinished and unoccupied except by a car- 
penter, who worked there by day only. {Quin v. National Assurance Co., 
[1839] Jones & Car. 316 (see p. 237, ante).) 

(vi) A warranty may affect a description ; as where a mill was held 
not to be of the class warranted. {Newcastle Fire Insurance Co. v. 
Maemorran <fc Co., [1816] 3 Dow. 255 (H.L.).) 

Misdescription : — doods. 

(i) Stock-in-trade consisting of “com, seed, etc.,” held not sufficient 
to include “hops”. {Joel v. Harvey, [1857] 6 W.R. 488.) 

(ii) Stock of Linen Drapery not described by the word “ stock-in- 
trade ”, where the insured was not a Linen Draper. ( tVatchom v. Langford, 
[1813] 3 Camp. 422.) 

(iii) Linen Drapery not within the words “Household furniture, 
linen, and wearing apparel”, where the context showed the word linen 
to be household linen. {Scott v. Globe Marine Insurance Co., [1896] 
1 Com. Cas. 370.) 

(iv) “Tools”, of a flour mill, would not include paper bags. 
{Hvtchiaon v. Niagara Dt. Mutual Fire Insurance Co., [1876] 39 Can. Q.B. 
483.) 

(v) “General merchandise” would not include stock of valuable 
fur. {Herman v. Phoenix Assurance Co., [1924] 18 LI. L.L.R. 371 C.A.) 

(vi) “Goods” does not include wearing apparel or personal effects. 

{Boss V. Thwaites, [1776] 1 Park 23 ; Brown v. Stapyllon, [1827] 4 Bing. 
119.) 

No Misdescription : — Premises. 

(i) The word “barn” not the best description, but held to give 

insurers substantially the nature of the premises at risk. {Dobson v. 
Sotheby, [1827] M. & M. 90, 92.) * . . » i. 

(ii) House reasonably described as a “private residence tnougn 

only occupied for a part of the year. {Mathys v . Strathcona Fire Insurance 
Co., [1920] 68 Q.R.S.C. 199.) , , „ , , , 

(iii) A description of a mill as "worked by day only was held 
accurate where the mill proper was so worked, although it was fou^ 
th^. a steam en ginn in the mill premises was worked during the night. 

16 
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( WhUduad y. Price, [1836] 2 C.M. & B. 44!if .) This case Vu approrad in 
MayM v. MUford, [1837] 6 A. ft £. 670. 

[iv) A building was unfinished and was lathed on the outside only. 
Specific questions had been put, whose scope did not include any matter 
of this kind. The policy was not avoided. (Laidlaw v. Liverpool, London 
Je Olobe Insurance Co., [1867] 13 Grant (U.C.) 377.) 

[v) Building described as “built of brick and slated”. One of the 
h nilding a, however, was roofed not with slate, but with tarred felt. 
Misdescription held immaterial. The ratio of this decision (which 
naturally applies only to the facts of the case) depended upon the 
circumstances that everything was roofed with slate except one very small 
building, and that the insurer’s agent had inspected the premises and no 
objection had been taken to the inaccuracy subsequently relied upon. 
{Re Universal Non-Tariff Fire Insurance Co., Forbes & Co.'s claim, [1875] 
L.R. 19£q.485.) 

No Misdescription. : — Goods. 

(i) Described as “in the assured’s dwelling house”. They were 
in a room wherein assured was lessee of that room only. {Friedlander 
V. London Assurance Co., [1832] 1 M. ft Rob. 171.) 

(ii) In the absence of an exception, “money” would be included 
in "goods”. (Do Costa v. Firth, [1766] 4 Burr. 1966.) 

(iii) Stock of groceries may include liquor. {Nicholson v. Phoenix, 
etc., [1880] 45 Can. Q.B. 359.) 

(iv) “All Church furniture and fixtures” will include a chime of 
beUs. incidentally, the latter held no part of the fabric of the Church. 
{Fredericton {Bishop) v. Union Assurance Co., [1911] 10 E.L.R. 243.) 

(v) All fixed and moveable machinery held included in the descrip- 
tive words “ Grist mill ”. {Shannon v. Gore District Mutual Fire Insurance 
Co., [1878] 2 Tupper’s R. (U.C.) 396.) 

Ownership. — A husband describing himself as the “owner” of 
property which is in fact his wife’s, is guilty of a misdescription. In 
some two recent cases the question had arisen as to whether one who 
is acquiring something under a contract of hire-purchase can rightly 
describe himself as the “owner” for the purpose of effecting an insurance 
upon it. Apparently he can. See Ariel v. Lancashire ds General 
Insurance Co., [1927] 27 LI. L.L.R. 454, and the unreported decision of 
the Court of Appeal in England of the 6th of July, 1921, reversing the 
decision of Bailhache, J., in Banfon v. Home and Colonial Insuratux 
Co., [1921] {The Times, 27th of April). 

8. Disclosure. 

As already pointed out, a proper disclosure is, in large measure, 
an apifiication of the rule of go(^ faith, a breach of which entitles the 
insurer to avoid the policy. The incidence of that rule has been more 
than once referred to in the foregoing chapters of this treatise.^ But 
it is obvious that the discharge of the duty itself must to a large extent 
be conditioned by the nature of the contract. Contracts of fire 
insurance are today mitered into by persons for the most part sufficiently 
well acquainted with the dangerous nature of fire to be well able to judge 
what a potential insurer sho^d be told. True, there may be instances. 


> See pp. 18, 89-91, 
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etpeoially in dom^ic insuranoe, when a proposer will find himnAlf in some 
doubt as to the significance or otherwise of a particular fact. Likewise, 
there may be oooasioiu when he will forget a material circumstance’, 
or perhaps not recognise it for what it is. Modem insurance under* 
tokings, however, guard themselves and their proposers against un- 
intentional non-disclosure, by the framing of a number of apt questions 
in writing, the answers to which, if intelligently and honestly given, should 
place the insurer in possesion of what he wants to know.i 

The following are instances of circumstances sufficient to avoid a 
policy if left undisclosed : — 

In an insurance of a motor car against fire, the structure and locality 
of the garage {Dawson Ltd. v. Bannin (p. 90, ante) at p. 429); in the case 
of moveables, that some portion of the building where they are stored 
is used as a kitchen or is adjacent to a furnace ; that the assured had 
made previous claims in respect of loss by fire, or even that his property 
had previously sustained damage by fire (Rozanes v. Bowen, [1928] 32 
LI. L.L.R. 98 C.A. per Scrutton, L.J.) ; that other insurers had refused 
to renew fire policies for him (Re Yager and Ovardian Assurance Co., 
[1912] 108 L.T. 38) ; or that a previous policy had been cancelled (Fine 
v. General Accident Fire Life Assurance Corp., [1915] S.A.R. (A.D.) 
213). Suspicion as to the conduct of anyone in whose charge or control 
the property at risk is left must be disclosed. (Milcher v. Kingwilliams- 
town Fire Marine Insurance Co., [1883] 3 Buchanan (East. Dist. 
C.T. Cape.) 271.) So, too, in the case of goods entrusted to a carrier, 
it is material that the assured has entered into a special contract limit ing 
the latter’s liability. (ra<c v. ffysfop, [1885] 15Q.B.D. 368.) In insurance 
against loss of profits, it is material that the proposer is trading at a loss. 
(Stavers v. Mountain, [1912] The Times, 27th July, C.A.) 

The reader who has followed the topic of disclosure as the same 
has been dealt with earlier in this treatise, will have realised the dis- 
position of the Courts in India to adhere to and apply the principles 
which have commended themselves to the Courts in England in this 
regard. For the purpose of the present chapter it is thought, therefore, 
that a single instance should suffice. In Imperial Pressing Co. v. British 
Crown Assurance Corp. Ltd., [1913] 41 Cal. 581, the material facts were 
that on the 17th February, 1912, the plaintiff company had obtained 
a cover -note in respect of certain premises (in the nature of godowns) 
giving ad interim protection against losses by fire. Four days later a 
fire broke out, resulting in considerable damage to the godowns and 

^ As an examplQ of how a plain qi^stion evasively answered may vitiate a 
policy^ see the Australian case of Bradlmry v. London OvararUee tb Acoident Co., 
JAd., [1928] W.A.L.R. 38. In that case, the plaintiff had signed two separete 
proposals for Fire Insurance. Each proposal form contained the simple question, 
**Have you or your husband ever been a claimant on a fire insurance office or had 
a firoT’* On one foim the lady answered this question as follows: "Fire in 1914 
from adjoining shops, Throasell Street, Collie.”; while on the other form, the answer 
she gave was, '* known to company**. Xho material facts were that the plaintiff 
hod for many yecus lived apart from her husband, who had died in 1923. The 
husband had had one fire in 1898 when he had been convicted of arson. He had 
hod a second fire in 1917; and the insurers in that case had refused to pay him his 
claim* Although the plaintifiTs proposal had not been made till 1925, t.c., two years 
after her husband’s d^th, the Court held the untrue nature of her answers to 
dis^entitle her to succeed. See, also, Looker and Woolf Ltd. v. WosUm Australian 
Ine. Co., [1987] 7 Comp. Cae. 13. where the question was “ Has this or any other 
insurance of yours been declined by any other company ? The policy was m 
fespect of stock and fixtures. The policy was avoided because the assured answered 
the qnc^ion in the negative, although he h»^ refused a nohcv for another 

type of insurance.' 
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the jute which they contained. As a dej^oe to the claim subsequentljr 
made upon the baw of the said cover-note, non-disolosure was pleaded 
in reejtect of a number of alleged material oiroumstanoes. It was said 
that toe property at risk was in use and occupation of a firm whose name 
had not been disclosed; that the said firm enjoyed an unenviable re- 
putation in that they were rumoured to be inclined towards acts of 
incendiarism for dishonest purposes; and that the firm’s said reputation 
had not been disclosed; and, finally, that the plaintiff company had 
been specifically warned by reputable persons of the probability of 
an incendiary fire being started at or near the insured premises; that 
toe sniri warning had reached them prior to the plaintiff company’s 
application for cover, and that they had not communicated it to toe 
insurers. The Court found, as facts, that the insurers themselves were 
at all material times aware of the user pleaded and of the said firm’s 
undesirable reputation, and consequently it applied the principle that 
no grievance could l)e made of non-disclosure of information which 
insurers themselves possessed. On the other hand, the Court regarded 
toe non-disclosure of the warning, which it found as a fact the assured to 
have received, as entitling the insurers to avoid the policy. In the course 
of the hearing certain Canadian cases were cited to the Court ; Greet v. 
Citizens Insurance Co., [1880] 5 Tupper’s R. (U.C.) 596, C.A., which was 
a case of threats undisclosed to the insurers, and Kelly v. Hochelaga 
Fire Insurance Co., [1880] 24 L.C.J. 298 which the Court distinguished 
on the facts ; for, in the latter case, it had been considered that the threats 
were of an idle nature which need not have been taken seriously. Ob- 
viously, if the plaintiff company in the Calcutta case under discussion 
had faiown of the reputation enjoyed by the firm using the insured 
premises and the insurers had not, such non-disclosure would have 
been a breach of the rule of good faith and on that ground also the 
insurers would have been entitled to avoid the policy. 

A recent decision of the Courts in England (though not involving a 
contract of fire insurance) affords a striking example of a principle of 
general application touching disclosure. In Holt’s Motors Ltd. v. Sou/Ji 
East Lancashire Insurance Co., [1930] 35 Com. Cas. 281 C.A., the material 
facts were, that the plaintiffs were in possession of a motor car under a hire- 
purchase agreement by which they w'ere obliged to insure it with a named 
insurer. 'The plaintiffs made use of a firm of brokers, who were told by 
the insurers that they refused to insure and giving their reasons. Instead 
of co mmuni cating this refusal to the plaintiffs the brokers told their 
clients (quite untruly) that the insurers did not cover that class of car. 
The brokers then obtained an insurance with another company, and when 
thiH insurance had expired, the latter wrote intimating that they would 
not renew. It so happened, however, that neither the plaintiffs nor their 
brokers had asked for a renewal. An insurance was then effected with 
yet a third company, in whose proposal form the question was atoed 
“whetoer any company or underwriter had dechn^ to insure”. To 
this the plaintiffs repli^ in the negative. By an action on the policy 
toe insurers pleaded that the foregoing answer was untrue and they 
claimed to avoid the policy. That defence succeeded. On appeal, 
the Court held the answer to have berni untrue and the fact that the appd- 
lants were unaware of the first refusal to be immaterial. It further held 
toat there was a refusal also on the part of the company which had dedined 
to renew, mid that tha fact that the company had not been asked to renew 
wae a raroumstanoe urdevant to toe issue. Accordingly, the judgment 
of toe Court of first instuioe was affirmed. 
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9, Alteration of risk. 

Fot more tiian a century inaurers have been striving to devise, 
by means of ingenious phraseology, methods of protecting themselves 
against such results of altered circumstances as may involve them in 
the payment of claims. The truth is that Man finds himself in an 
unstable (yet frequently contracts with his fellow man on the basis 
of a static) universe. On the one hand, from the point of view of the 
insurer, it seems unfair that he should pay a claim arising from circum- 
stances which did not exist when the parties entered into the contract, 
and which such parties would be obliged to admit in fact increased the 
risk from the moment when those circumstances first obtained. On 
the other hand, it is equally unfair to an assured if his security varies 
with the real risk; for then he has no security at all. It was Lord 
Ellenborough who in 1808 recognised it as impossible to say that every- 
thing which increa8e<l the risk would vacate an insurance. “Or,” said 
he, — thinking of the merchant ships of those days, which for the 
purposes of firing signals and not infrequently for purposes of defence had 
to sail with a certain amount of dangerous stores — “this effect would be 
produced by taking on board a cask of gun-powder or any other inflam- 
mable matter.” (Tondmin v. Inglia, [1808] 1 Camp. 421, 422.) Fifty 
years later Chief Baron Pollock put the difiiculty in even more picturesque 
language. “.4 person,” said he, “who in.sures, may light as many candles 
as he pleases in his house, though each additional candle increases the 
danger of setting the house on fire.” {Baxendale v. Harvey, [1859] 
(p. 239, ante), at p. 452.) Consequently, unless the policy by means of apt 
words expressly provides to the contrary, an alteration in circumstance, 
not sufficient to affect the original description of the property at risk, will 
not avoid the policy, even though such altered circumstances may mate- 
rially increase the risk. (Thompson v. Hopper, [1858] E.B. & E. 1038.) 
Even an alteration effected by the assured himself, if made with no 
fraudulent intent, and such that the identity of the property is not im- 
paired, will not, unless forbidden by the policy, in any way vitiate it. 
(Ibid, at p. 1049.) Willes, J., considered, however (ibid.), that where an 
alteration is so extensive as to destroy the identity of the subject-matter, 
the policy is avoided. Now, identity is determined by the description; 
and, consequently, where a particular locality is the essence of a descrip- 
tion, the removal of goods, the subject-matter of the insurance, from that 
locality, severs the attachment of the policy: nor will such attachment 
be renewed by the mere fact of returning the projxirty insured to the 
locality originally named in the policy. It is otherwise, however, where, 
from the nature of the contract of insurance, the removal from one place 
to another or through a chain of places (as in the case of samples, carried 
by commercial travellers) was something contemplated by the parties. 
For then it will be a question of interpretation whether the operation 
of the policy was intended to be suspended and renewed, or to continue 
during the passage of the property from place to place. 

In the absence, then, of some form of apt stipulation to the contrary , 
a policy of insurance against fire does not operate so as to restrict the 
assured in the use and enjoyment of his property, even though some 
particular user — not even excepting the introduction of dangero^ 
goods — may, in fact, materially increase the risk. (Pirn v. Reid, [1843] 
6 M- & G. 1, 22.) There was a time in the history of the law relai^ to 
insurance in England when diflSouIties arose over the views attributed 
to ontain judges in Barrett v. Jermy, [1849] 3 Ex. 535, and SiUem v. 
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TkonUon, [1854] 3 E. & B. 868. These «H^oultiee, if any, are little nune 
than of academic interest today, since it is the practice in modem commer- 
cial transactions of the character we are studying to insert special con- 
(Bticms limiting and safeguarding the risks which the insurers are prepared 
to accept where circumstances materially alter after the execution of the 
polioy. It is proposed to deal later in this chapter with standard con- 
ditions of the type alluded to. 

For the purposes of the present section of our work there remains only 
to point out that where an alteration of the risk is made fraudulently or in 
breach of good faith, the policy may be avoided. So, in a South African 
case, the assured who had aU along intended to use the insured premises as 
a canteen, 1 deliberately insured it as a “ store ”.® The assured really 
opened the premises as a canteen, and a fire having broken out there 
and the assured having made a claim, the policy was held avoidable and 
the insurers succeeded. (Jensaen v. Commercial Insurance Co., [1886] 
4 data’s R. (Cape) 20.) 


10. The Premium. 

The place which payment of the agreed premium occupies in a 
contract of insurance has already been discussed earlier in this treatise.^ 
An insurer, as has already been pointed out, may, if he choose, stipulate 
that no risk will attach until he shall have received the premium. Such 
a stipulation, if made, may, of course, be waived. On the other hand, once 
the contract has come into force, payment of the agreed premium has got 
to be made sooner or later ; for, otherwise, the contract would be without 
eonsideration ; and a loss, if paid, would in such circumstances be a mere 
ex gratia payment. It is not to be supposed therefore that waiver of 
pre-payments is the same thing as waiver of payment, and that an insurer 
who BO waives pre-payment is gratuitously undertaking the risk. The 
fact that no claim has been made under a policy, coupled with non- 
insistence upon pre-payment, does not extinguish the insurer’s right to 
pa3rment of the premium; for a contract of insurance is such that each 
party may compel the other to perform his allotted part thereunder. 
It is, however, possible for an insurer so to phrase a condition in a polioy 
as to disentitle himself in certain circumstances to sue upon it. Such 
was the situation in Equitable Fire and Accident Office Ltd. v. Ching 
Wo Hong, [1907] A.C. 96, where the policy contained an express stipu- 
lation that the contract did not become effective until the premium 
had been actually pcud. Thus, as the premium had not in fact been 
paid, the insurers were held to the terms of their stipulation and were 
unable to recover. See also South British Insurance Co. Ltd. v. J. R. 
Stenson, [1928] 52 Bom. 532. 

The right of an insurer to obtain payment of his premium by a 
suit was considered in two recent cases in India by the High Courts 


* A place of refreshment ; usually but not neoeesarily where intoxicants can 
be oonsuiiied, but where smoking will certainly be allowed. 

* A word used in the Unit^ States of America and in many of the British 
Dominions for what in the British Isles is called a “shop”. In the British Isles 
the word “store” or “stores” has always denoted a shop where more than one 
kind of retail trade is carried on. In the early colonial settlements all shops were 
of this type, and the word has now remained os descriptive of the busineas premises 
of any retailer. 

* See pp. SO, 81, 148, ante. 
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^ AH Ah a1>a< 1 ftnd Rah^ooii. {Son Ktshon Das v, Chtordian A-ssufoncs 
Co., [1984] 4 Oomp. Oas. 61, and V San Dun v. New Zealand Insurance Co. 
Ltd., [1934] 6 Comp. Cas. 66.) In the latter case the material facte were 
that the policy did not contain the kind of stipulation to which reference 
haa been made above ; that it contained a recital of payment of premium 
amormting to Re. 42-8-0; that, in fact, it had been issued to an inter- 
mediary, who had brought the business to the local office of the insurers 
for transmission to the appellant. The insurers alleged that, in fact* 
no premium had been received ; and they sued for payment accordingly! 
In the Court of Small Causes the assured set up a number of defences 
includi^ estoppel. He first pleaded payment to one Maung Po Kun 
(the said intermediary), as to an agent of the insurers, and contended 
that such payment was payment to the latter. In the alternative 
he pleaded that if no payment had been made, there was no contract, 
and so nothing to enforce. He also relied upon the recital of 
payment which appeared in the policy itself as estopping the insurers 
from setting up a case of “no payment”. The Court of first instance 
dismissed the suit and the defendant invoked the quasi-appellate 
jurisdiction of the High Court to “revise” the decision. Mackney, J., 
disposed of the matter by accepting the judgment of the Court of 
first instance to the effect that the assured had produced no receipt 
covering his alleged payment, and that, in any event, the person to whom 
payment was alleged to have been made had no authority to collect 
money on behalf of the insurers ; and he held that in the absence of any 
stipulation to the contrary, the contract was complete the moment the 
policy was delivered, and the company thus became entitled to payment of 
premium and to recover the same by suit. In disposing of the point 
of estoppel the Court applied the reasoning of the Privy Council in Equu 
table Fire <fc Accident etc., [1907] (p. 246, ante) at p. 100, where, on a similar 
plea in regard to the words “having paid ” which usually appear in policies 
drawn on the Lloyd’s model, it is said : “It is familiar law that in equity 
a vendor was never held to be estopped by a statement in the conveyance 
that the purchase-money had been paid, or even by an indorsed receipt 
for the money signed by him, so as to exclude the enforcement of 
the vendor’s lien. Their Lordships think that in any case the parties 
should not be held in equity to be estopped as between themselves from 
showing that the consideration had not in fact been paid”. 

The facts in the Allahabad case were simpler. The interest of that 
case lies in the circumstance that the matter in controversy was the nature 
of a contract of insurance created by a cover-note only. It was held 
that, on the receipt of the intimation given by the insurer to the assured 
that the risk was covered, there was a valid contract between the parties 
which could be enforced, notwithstanding the fact that no jwhcy in the 
usual form had been issued and no premium had been paid; and the 
insurers were therefore entitled to recover the proportionate premium. 

11. The Policy. 

Form. — As already observed earlier in this chapter the experience 
of insurers the world over has led to a considerable amount of standardiza- 
tion in the conditions which are now-a-days insisted upon by th(^ who are 
undertaking fire insurance. Most of the so-called “ standard forms are 
now in use in British India. Others, though specially designed for the 
Indian insurance market, have adopted features which have been found 
to woiic well elsewhere. 
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Hie common Englieh form ikecribei}' the written contract as mi 
Inatrument or PcHey ^ AoBuranee and as witneeaing that; — 

In contideration of (the assured) paying to (the insurers) the sum of 
Rupees for Assuring against Loss or Damage by Fire or Lightning 

as hereinafter mentioned the Property hereinafter descr^>ed in the Sum or 
several Sums foUotoing (here the sum assured is stated in figures and words 
and there follows a description of the property to be covered by the 
contract) The (insurers) hereby agree with the Assured {but subject to the 
conditions printed on the back hereof which are to be taken as part of this 
policy) that if the Properly above described shall be destroyed or damaged by 
Fire or Lightning the (insurers), out of their (funds) shall be liable to pay 
or make good unto the Assured the value at the time of the happening of such 
loss of the properly so destroyed or the amount of such damage, which shall 
or may happen between the day of 19 , and Four o’clock 

in the afternoon of the day of 19 , or before Four o’clock in 

the afternoon of the last day of any subsequent period in respect of which 
the Assured shall pay, and the (insurers) shall accept, the Sum required for 
the renetcal of this Assurance to an amount not exceeding in respect of the 
matter or matters above specified, the Sum or Sums set opposite thereto 
respectively, and not exceeding in whole the sum of Rupees 
Dated at the day of in the year One thousand Nine 

hundred and etc., and issu^ there. 

By Order (etc.) 

In the above form it will be noted that payment of the premium is 
stated to be the consideration moving from the assured to the insurers ; 
but that the policy does not follow the Lloyd’s model wherein a recital 
of actual payment is usually to be found. 

Lightning. — In this specimen policy mention is specifically made 
of lightning as a cause of loss or damage for which the insurers will be 
answerable. So far, the word “Lightning” seems to have given no 
trouble in the Courts. What constitutes injury by lightning has not, 
any more than has the word itself, been the subject of judicial definition. 
A shaft of lightning is, however, as everyone knows, capable under 
conditions favouring such a result, of setting fire to buildings or to 
particular articles forming part of their contents. If ignition is thus 
set up, damage by lightning is damage by fire. Where ignition is not 
the result, damage by lightning is not damage by fire, and must conse- 
quently be made the subject (as in the policy under examination) of a 
separate insurance. (Kenniston v. Merchants’ Mutual, [1843] 14 N.H. 
341.) The power of lightning to produce damage otherwise than by 
setting fire to the object it strikes is notorious. It will sometimes 
strip bark from a tree without igniting anything. It will split a stone 
in two. And it is known to char, and so to blacken, objects, without 
actuaDy igniting them. 

The Indemnity. — ^The student will note that the indemnity offered 
is so offered in an alternative form, the operative words being “shall he 
liable to pay or make good. . . .0>e value etc.”. It will be found from a 
Btndy of the Conditimis, to which reference will shortly be made, that 
the insarers reserve to themselves the option of making the indemnity 
in whichever of the two fomu so offered l^ppens the better to suit them. 
This provision of the oontraot attracts the notions of “ re-instatement ” 
and “exchange ”, of whidi mention has already been made earlier in tins 
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diapter. It is {Hopoaed to deal further with the subject, when Hiannaring 
the relative oonditions. 


12. The Conditions. 

Preliminary. — The real measure of the risks undertaken by the in- 
surers in a modem fire policy cannot in any degree be appreciated 
without a most careful study of those Conditions which, in most 
modem instruments of the kind alluded to, are to be found printed on 
the back thereof. It is usual expressly to attract those conditions by 
a reference to them on the face of the policy. The reader will note that 
such is the case in the specimen shown on the previous page. Among 
the considerable number of conditions which go to make up a modern 
contract of fire insurance, is usually to be found cither a general stipula- 
tion that a breach of any of them will vitiate the policy, or a number 
of particular stipulations of like intent and purpose appended to res- 
pective conditions. The observations of a learned ijord Justice of 
Appeal in England in a recent case may serve to illustrate the impor- 
tance, from the point of view of an assured, of thoroughly mastering 
the conditions in a policy before be accept them. The observations 
alluded to were made by MacKinnon, L.J., in delivering judgment 
dismissing the assured’s appeal in Welch v. Royal Exchange Assurance, 
[1938] 4 All E.R. 289, at p. 296. “The arbitrator,” he said, “has found 
that the assured ought to have produced these accounts, but that, 
when produced, they contained in fact nothing which justified, or 
tended to justify, a refusal to pay his claim. This means that the 
appellant had an honest claim for a large amount, but, by reason of 
his stupid obstinacy over an immaterial matter, he has enabled the 
respondents to refuse to pay anything. To lose any sum, however 
large, may be the proper penalty of dishonesty. To lose some £20,000 
as the result of stupidity does seem excessive, even if it be true that 
the claimant has only himself to blame for that result. Yet how many 
people are there, even among lawyers, who read through their fire 
insurance policies ? Everyone knows that he must possess such a docu- 
ment, but knows that the chance of his needing to use it is remote.” 

In a common form of fire policy, adopting the so-called “standard” 
conditions, one might expect to find those conditions grouped according 
to their subject-matter and arranged in some discernible logical order. 
But such arrangement is not always to be met with. And it not infi^e- 
quently appears that an important subject is dealt with partly under one 
condition and partly under some other or others. Such an arrangement 
is manifestly inconvenient from the as-sured’s point of view'. In modern 
fire policies one usually finds upwards of twenty more or less standard 
conditions. An examination of such a policy offered by a leading com- 
pany in India will serve to illustrate the foregoing observations. 

(i) Payment of premium. 

In the specimen before us the following clause appears as No. 2: 

“No payment in respect of any premium shall be deemed to be payment 
to the [Insurer] unless a printed form of receipt for the same signed by an 
Official or dvly appointed Agent of the [Insurer] shall have been given to fhe 
Assured. ’’ , r 

' This condition is drastic, and indicates that no receipt wdll be of any 
Value to the assured which is not over the signature of some one wdth the 
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reqpiiaite authority. Thus a proposer ma^ have obtained an ad interim 
cover and may, in fact, have paid for it; but wh«:e the cover-note, by 
an ingenious phrase, attracts conditions in tbe policy which the proposer 
has not yet seen, the latter may ultimately find himself met with the 
foregoing condition, if it should turn out that he has, in fact, paid some 
one who had not the requisite authority, or who had used an unauthorised 
form of receipt, or a receipt not sign^ by an “Official” or by a “duly 
appointed Agent” of the insurer. How, it may be asked, can a proposer 
know in advance who is a proper pwson to sign such a receipt 1 

Difficulties of this kind raise, on contest, questions of mixed law and 
fact. For an assured, in a proper case, may have recourse to the equitable 
doctrine of holding out.i This means that if the insurer has held out 
such a person, or permitted that person to hold himself out, as having 
authority to collect premiums or to sign receipts in the form offered to the 
assured, the insurer may be “estopped”® from setting up facts which 
would entitle him to make use of this particular condition in the policy.* 
Indeed in Ram Pertab v. Marshall, fl899] 26 Cal. 701, the Privy Council 
held a principal bound by a contract entered into by his agent, though in 
so doing the agent had exceeded his authority, on the ground that in the 
particular circumstances the other party to the contract might honestly 
and reasonably have believed in the existence of the authority to the 
extent apparent. 

In the clause under examination the word “Official” must be taken 
to be the same as “officer” and to include anybody at the insurer’s head 
office, and in the case of a foreign company, at his principal office in India, 
who ostensibly signs as the manager of that office, or ostensibly as 
“for” such a manager. The secretary of a corporation (but not neces- 
sarily a branch secretary) is an officer for the purposes of the condition. 
The words “duly appointed agent” will not include any agent, though 
duly appointed; the words “duly appointed” connoting, in this context, 
one whose agency extends to the collection of premiums and who has the 
power to give a valid discharge. 

(ii) Whai is not covered. 

The conditions which specify risks which the insurers do not under- 
take are styled “Exceptions”. In the policy under examination, these 
succeed one another under clauses 4-9. They cover a very wide range of 
circumstances, any of which will exempt the insurer from liability under 
the policy. It wUI be useful to treat each risk so excepted under its 
appropriate subject-matter. 

A fall. — This topic is dealt with under clause 4, which reads as 
follows : — 

“AU assurance under this Policy 

(1) on any building or part of any building, 

(2) on any properly contained in any building. 


I This doctrine, which, in ita effects, creates a liability by estoppel, is the subjeot- 
matter of sec. 237 of the Indian Contract Act. 

* At one time the inhabitants of England found it not easy to begin a word with 
a hard "s”. The same difficulty is met with in India today. Students of 
human speech are familiar with it the world over. So in England "etablish” was 
pronounced “eetaldiah'', “state” as “estate”, “squire” as “esquire" and 
"Stopped" as “estopped”. 

* As to the ostensible authority of agents, see pp. 228, 224, ante. 
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(3) on rent or other auhject-mcMer of assvrance in respect of or in 
connection with any building, shall cease immediately upon any 
faU or displacement, 

(а) of stick building or any pari thereof, 

(б) of the whole or any part of any range of buildings or of 

any structure of which such building forms part.” 

“PROVIDED that such fall or displacement is of the whole or a sub- 
stantial or important part of such building or impairs the usefulness of such 
building or any part thereof or leaves such building or any part thereof or 
any property contained therein subject to increased risk of fire or is otherwise 
material.” 

“AND PROVIDED that such fall or displacement is not caused by 
fire, loss or damage which is covered by this Policy or would be covered 
if such building, range of buildings or structure were assured under this 
PdUy." 

“In any action, suit or other proceedings, the burden of proving that 
any faU or displacement is caused by fire as aforesaid shall be upon the 
Assured.” 


It wiU be noticed that in aonie sense the subject-matter of this clause 
derives from the doctrine of Alteration. In other words, the clause 
singles out a special kind of event as nece.ssarily producing a condition 
of things wholly different from that which was originally in the mind of 
the insurer when he accepted the risk. 

The reader should note that this clause places upon the assured 
the emus of proof in a certain set of circumstances. This is the first of 
some five examples, all within these standard conditions, where the onus 
of establishing a certain set of facts, taking the event out of the exception, 
is placed on the assured. These provisions as to onus are collectively 
considered below.^ 

(iii) Alteration. 


As above remarked, most modern policies have a standard condition 
designed to exempt an insurer from liability where the risk has been 
palpably altered. The exigencies of business, however, point towards 
acceptance of the altered circumstances by irwurers upon a proper dis- 
closure of those circumstances and a re-consideration of the risk. Accord- 
ingly, we find most Alteration clauses so drawn as to provide both an 
opportunity for waiver of the stipulation, and a provision as to what shall 
be conclusive evidence of waiver. Clause 8 in the policy under review is 
an example of an Alteration clause so drawn. 

“ Under any of the following circumstances the assurance ceases to 
attach as regards the property affected unless the -Assured, before theocc^ence 
of any loss or damage, obtains the sanction of the [Insurer] signified by 

endorsement upon the Policy, by or cm behalf of the [InsMTor]. 

(a) If the trade or manufacture carried on be altered, or t/ the Tuuure 
of the occupation of or other circumstances affecting the building assured 
or containing the assured property be changed in such a way as to increase 
the risk of 1^ or damage by fire. 

(b) If the building assured or containing the assured property become 
unoccupied and so remain for a period of more than 30 days. 

(c) If properly assured he removed to any building or place other than 
that in which it is herein staled to be ctssured. 


» Bee p. 284, post. 
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id) If the interest in the property aesvSed pass from the Assured other ^ 
wise than by will or operation of law." 

On contest, it will always be a question of fact whether or not the 
changed circumstances relied upon under sub-dause (a) so operate as 
to “increase the risk of loss or damage by fire”. 

A discussion of the principles of which this clause seeks to take 
advantage, will be found in section 0 of this chapter.' 

Theft, Inherent Vice, Compulsory Destruction, Subterranean 
Fire. — In the clause under examination (which is numbered 6) several 
exceptions, covering remarkably dissimilar topics, are lumped together. 
The clause is thus worded; 

“ This assurance does not cover — 

(а) Loss by theft during or after the occurrence of afire. 

(б) Loss or damage to property occasioned by its own fermentation, 

natural heating or spontaneous combustion (except as may be 
provided in accordance with Condition 7 (/)) or by its under- 
going any healing or drying process. 

(e) Loss or damage occasioned by or through or in consequence of 

(1) The burning of property by order of any public authority. 

(2) Sulderranean Fire." 

Theft. — long chain of ca«es in England and the Dominions, from 
Thompson v. Montreal Insurance Co., [1848] 6 U.C.Q.B. 31!) — in particular 
MeOibbon v. Queen Insurance Co., [1866] 10 L.C.J. 227 ; Harris v. London 
and Lancashire Fire Insurance Co., [1866] 10 L.C.J. 269; McPherson x. 
Guardian Insurance Co., [1893] Newfound. L.R. 768 — to the Knight of 
St. Michael, [1898] P. 30, had treated as almost self-evident the view 
that the stealing of goods during a fire was something for wliich the 
insurers were liable as for a loss by fire. The clause now under discussion 
was designed to enable insurers to escape any such liability. 

It is not a little strange that so colloquial a word as “theft” should 
have found a place in any clause drawn by English lawyers for English 
purposes; for it is no term of art in the law of England.® It happens, 
however, to be a term of art in the law of India. As any exception con- 
taining this word must necessarily Ijc construed with reference to the 
one or the other system of law, some discussion of its import would appear 
neccssarj'. 

The term of art in the law of England in which is comprised what 
the man-in-the-street calls “stealing” was, until yesterday, larceny. 
And larceny is still an offence at Common Law. It was defined by the 
judges in B. v. Hammon, [1812] 2 Leach 1083, as “the felonious taking 
of property of , another without his consent, and against his will, with 
intent to convert it to the use of the taker”. 

Today, however, “stealing ” is a statutory offence by virtue of section 
1 of the Larceny Act, 1916 (6 and 7 G!eo. V, c. ^), which reads as follows : — 

“(1) A person steals who, without the consent of the owner, fraudu- 
lently and without a claim of right made in good faith, takes and carries 


I See p. 245, ante. 

* Except in bo fetr fli it formerly found a place in the archaic and now obsolete 
^ theft-bote This was the early designation of a special offence at common law now 
known as compounding of felony**, as where a person robbed, not only knows the 
felon, but upon an agremaent wiUi him not to prosecute, obtains back the thing 
stolen or receives some other amends. 
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away anything oaMblo of stolon with intent, at the time of such 
takiiig, permanently to deprive the owner thereof : 

^ovided that a person may be guilty of stealing any such thing 
notwithstanding that he has lawful possession thereof, if, being a baUS 
or part owner thereof, he fraudulently converts the same to his own use 
or the use of any person other than the owner ; ” 

In order to imderstand the full scope and extent of the statutory 
crime thus created by the present law of England, the provisions of 
the two sections which follow need to be borne in mind. 

Those sections are thus phrased ; — 

“(2) — (i) the expression ‘takes’ includes obtaining the possession — 

(a) by any trick ; 

(b) by intimidation ; 

(c) under a mistake on the part of the owner with knowledge on the 
part of the taker that possession has been so obtained ; 

(d) by finding, where at the time of the finding the finder believes 
that the owner can be discovered by taking reasonable steps; 

(ii) the expression ‘carries away’ includes any removal of anything 
from the place which it occupies, but in the case of a thing attached, 
only if it has been completely detached ; 

(iii) the expression ‘owner’ includes any part owner, or person 
having possession or control of, or a sjHJcial projRwty in,i anything capable 
of being stolen ; 

(3) Everything which has value and is the property of any person, 
and if adhering to the realty then after severance therefrom, shall be 
capable of being stolen : 

Provided that — 

(a) save as hereinafter expressly provided with respect to fixtures, 
growing things, and ore from mines, anji;hing attached to or forming 
part of the realty shall not be capable of being stolen by the jjerson who 
severs the same from the realty unless after severance he has abandoned 
possession thereof; and 

(b) the carcase of a creature wild by nature and not reduced into 
possession while living shall not be capable of being stolen by the person 
who has killed such creature, unless after killin g it he has abandoned 
possession of the carcase.” 

It is to be collected from the above sections read together, that 
“stealing”, in the colloquial sense, is larceny; and that the obtaining 
possession “by any trick” or “by intimidation” of anything capable 
of being stolen is also larceny. Thus has the present statutory offence of 
“larceny by a trick” been created. This offence happens to be highly 
technical, and much narrower than might at first sight appear. Indeed 
the student may be surprised to find that the obtaining possession of 
something capable of being stolen by means of “ a false pretence is not 
“larceny by a trick”, but is yet another special crime with which the same 
statute deals in section 32 thereof, which reads as follows : 

“Every person who by any false pretence (1) with intent to defraud, 
obtains from any other person any chattel, money, or valuable security, 
or causes or procures any money to be paid, or any chattel or valuable 


1 A pawnee, 
property ’’ in the 
pawnor. 


in the law of England and of India, is said to have “o apeoM 
thing pawned, though the ownership thereof continues m the 
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Becunty to |^4e]iv«red to himself (x to -fey otoer person for the use or 
benefit or on'MOoimt of himself or any other person ; or (2) with intent 
to defraud or injure any other person, fraudulently causes or induces 
any other person (a) to execute, make, accept, endorse, or destroy the 
whole m any part of any valuable security; or (b) to write, impress, or 
affix his name or the name of any other person, or the seal of any body 
corporate or society, upon any paper or parchment in order that the same 
may be afterwards made or converted into, or used or dealt with, as a 

valuable security; shall be guilty of a misdemeanour ” 

We shall touch upon the fine distinctions which English lawyers have 
evolved between larceny by a trick and the obtaining of money or chattels 
by false pretences, in our subsequent discussion of the case of Lai;e v. 
Simmons, decided by the House of Lords in 1927.1 For the moment, 
it will be sufficient to point out that the word “theft”, so far as any 
construction of this clause in terms of the law of England be concerned, 
is ^gularly unhappy, because ambiguous. As appearing in the present 
exception its construction must be strictly contra proferentes, i.e., against 
the interest of the insurers, as the persons hoping to escape liability 
thereunder. So construed it would include “stealing” whether actual 
(under section 1 of the Larceny Act) or constructive (under section 2). 
It would not include the obtaining possession of goods during a fire by 
a false pretence. For the practical purpose aimed at by our present 
discussion, the reader will lose little by thus postponing further discussion 
of the English law, since the matters to which his attention will now be 
directed, in order to construe the word “theft” as the same is used in the 
law of crime in British India, wiU fiilly illustrate the difficulties. 

The law in India has avoided the English classification of crimes, 
as felonies or misdemeanours, by simply styling all crimes within the 
mischief of the Penal Code “offences”.* 

The “ offence ” of theft under the Indian Penal Code,* is much 
narrower than the crime of larceny either at Common Law or under the 
present English Larceny Act. The relative definition in the Indian 
Penal Code is in section 378, which reads as follows: — 

"378. Whoever, intending to take dishonestly any moveable 
property out of the possession of any person without that person’s 
consent, moves that property in order to such taking, is said to commit 
theft. 

Explanation 1. — A thing so long as it is attached to the earth, not 
being moveable property, is not the subject of theft; but it becomes 
capable of being the subject of theft as soon as it is severed from the earth. 

Explanation 2. — moving effected by the same act which effects 
the severance may be a theft. 

Explanation 3. — ^A person is said to cause a thing to move by remov- 
ing an obstacle which prevented it from moving or by separating it from 
any other thing, as weU as by actually moving it. 


1 As to which see pp. 262, tl mq., post. 

* Meaning tliat which is opposed to such domestic legislation as aims at 
the preservation of the King's peace. The word “offence” comes to us from the 
Latin, and literally means something which “strikes against”. The old indictments 
in England for crimes which were the creatures of statute, contained the all^ation 
that ue thing charged was something “against the Form of the Statute in that 
case made and provided and against the Peace of our Lord the King his Crown 
aikd Dignity ”. (The italica ore the author’s.) 

* Act XLV of 1860. 
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EiplaneUion 4 . — A person, who by any means catisee an Aninml to 
move, 18 said to move that animal, and to move everyfliing which, in 
consequence of the motion so caused, is moved by that animal. 

Explaruxtion 6. — ^The consent mentioned in the definition may be 
express or implied, and may be given either by the person in posseMion 
or by any person having for that purpose authority either express or 
implied.” 

It is to be collected from the foregoing definition that the necessary 
ingredients of the offence of “theft” under the law of India are (a) move- 
ment by the thief, (6) of moveable property, (c) out of someone’s possession 
(d) without that person’s consent, (e) with the dishonest intention of taking 
that property and (/) the movement of it being in pursuance of that 
dishonest intention. 

It is now to be noticed that, according to section 390 of the Indian 
Penal Code, theft is styled “robbery”, where “in order to the committing 
of the theft, or in committing the theft, or in carrying away or attempting 
to carry away property obtained by the theft, the offender, for that end, 
voluntarily causes or attempts to cause to any person death or hurt or 
wrongful restraint, or fear of instant death or of instant hurt, or of instant 
wron^ul restraint”. It will be at once apparent that the word “theft”, 
in the law of India, is a crime of a highly technical and of a more restricted 
nature, when compared with a law of “stealing” as the same obtains in 
England today. There is no room here for larceny by a trick; and, 
as certainly, no room within the definition for anything in the nature 
of obtaining money or chattels by false pretences. 

We may now ask ourselves, what would be the position in England 
and in India so far as the present Exception goes where, a building 
being found on fire by its owner, occupier, or custodian, some menial 
were to offer to remove any of the moveables covered by a policy of 
insurance to a place of safety, and, on the owner, occupier or custodian 
consenting, the menial makes away with them and converts them or 
their proceeds by sale to his own use ? It is submitted that in England 
this would be larceny by a trick, and so a constructive “stealing”, and 
would accordingly be covered by the present Exception. But the position, 
it is submitted, would be otherwise in British India. For there, on the 
facts posed, there would have been consent on the part of the owner, 
occupier, or custodian to the removal of the goods by the person who 
offered himself for that purpose, and the offence committed would not be 
“ theft ” as defined by section 378, but the equally technical offence of 
“cheating”, and therefore the Exception would not apply. 

We may next consider the case of a servant or any other person 
placed in possession of moveable property covered by a fire policy with 
instructions to salvo it, and who, taking it upon such instructions during 
an outbreak of fire, deliberately makes away with it and converts it to 
his own use. Here, again, the offence would not be “theft” under the 
law of India, but the special crime of “ criminal breach of trust”, and the 
Exception would not apply. 

Lastly let us suppose the following to be the state of facts. A 
stranger enters a building which is on fire and says to the owner or custo- 
dian of valuables which happen to be the subject-matter of a fire policy, 
“Give me these at once, and don’t you try to follow me, or I will tell the 
police and the insurance company that I have seen you setting fire to the 
building 1” The person so intimidated then hands over the property; 
and the criminal escapes. Assu m i n g these facts to have been proved, 
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th« crime if committed in S^land be Larceny by IntimldatMm, 
aiul so a oonstruotiTe “stealing” wiiMb section 2 of the Larceny Act, 
1916, and the Elxoeption would apply. But in India, it is submitted it 
would be wholly outside the definition of “theft”. It would constitute 
the special offmice of “Extortion” as defined in section 383 of the Indian 
Penal Code, and which is punishable under section 384 of the same; 
and thus the loss of the valuables would be outside the Exception. 

Inherent Vice. — Sub-clause (b) in the Exception we are considering 
does not purport to cover aU that is embraced by the notion of inherent 
vioe.i It is merely concerned to avoid damage from eertedn circum- 
stances in which a rise of temperature is one of the special features. The 
allusion to Condition 7 (/) suggests that the assur^ would find in the 
clause and sub-clause thus attracted an “exception to an exception”. 
But in the particular policy under examination any such supposition 
woald prove to be illusory; for the condition attracted reads “unless 
otherwise expressly stated in the policy, this aaavrance does not cover. . . . 
(/) coal, against loss or damage occasioned by its own spontaneous 
combustion'’. The latter clause would thus seem redundant and the 
reference to it misleading. 

Subterranean Fire. — What is here alluded to is, of course, such a fire 
as occasionally breaks out in colliery areas within the underground work- 
ings, which often occasions subsidences and, not infrequent]}', surface fires 
as well. It i^ conceived, however, that an outbreak of fire in a railway 
tunnel might, by means of a high wind blowing along it, set fire to premises 
adjacent to one or other of its termini, and in such a case it is submitted 
that the Exception would apply.* It might, however, be otherwise if 
a fire, originating in such a tunnel, were to ignite a train which in its turn, 
and after proceeding to the nearest railway station, were to cause an 
outbreak of fire on the station premises, or to goods stored thereon, 
whether the same were in sheds or in standing wagons. For, in the latter 
case, the chain of causation by strictly “natural” means would have been 
broken by the intervention of deliberate movement on the part of those 
in charge of the train, whereby the fire, independently of nature, would 
have been transported from the tunnel to the raUway station. 

The principles to be applied in regard to “spreading” fires have 
already been to some extent adumbrated earlier in the present chapter.* 
For a careful study of the rules to be applied, so as to be within the maxim 
in jure proxima non remota causa spectatur, the reader is referred to the 
standard treatises on fire insurance.* 

Broadly stated the rules may be thus phrased ; A fire which is trans- 
mitted from one place to another by a train of circumstances naturally (as 
distinguished from artificially) brought about, remains the originating 
cause of the consequent conflagrations. It is otherwise where there is a 
break in the chain of causation, by the intervention of some artificial 
stimaliis, or by an event itself wholly disconnected with the original fire. 
It is a question of fact, in et^h case, whether the circumstances, read as a 
whdie, fall within the first or the second of the above rules. 

1 A( to which, and the cognate pfaraoe ** latent defect ”, see Qiapter IV. 
pp. Ill, 160, 181, 182. ante. 

t The author makes this submission, though, truly, it might be argued that a 
fire spreading hcnisontalW along a railway track is not a subterranean ftre with re«^^ 
to premises wemselves wove ground and in the same plane. 

* See pp. 210, 220, ants. 

* For example, Wstfoid ft Otter-Borry, Srd Bd., p. 67. 
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Events in the nature of if acts of God ” and various forms of 
vls^ major. ^The olftuse now to bo mado the subject of commont, and 
which stands as No. 6 in the policy under review, covers a wide range 
of circumstances which experience has shown to be remarkably productive 
of loss or damage by fire. It may here be stated that for insurers specially 
to exempt themselves from risks thus occasioned does not import that 
they habitually refuse to entertain such risks, but rather represents an 
insistence upon the bounds of their liability under the particular instru- 
ment. In practice, modem insurers hold themselves out as willing to 
cover anything. But they wisely insist upon an appropriate instrument, 
as well as an appropriate premium, to cover risks of the graver sort 
against which that ordinary care and caution which is to be expected of an 
assured in dealing with his own property could avail nothing. The 
clause reads : — 

“This assurance does not cover any loss or dan'ige which either in 
origin or extent is directly or indirectly, proximalely or remotely, occasioned 
by or contributed to by any of the following occurrences, or which, either in 
origin or extent directly or indirectly, proximalely or remotely, arises out of 
or in connection xoith any of such occurrences, namely : — 

(1) Earthquake, volcanic eruption, typhoon, hurricane, tornado, 

cyclone, or other convulsion of nature or atmospheric 
disturbance. 

(2) War, invasion, act of foreign enemy, hostilities or warlike 

operations (whether u<ar be declared or not), mutiny, riot, civil 
commotion, insurrection, rebellion, revolution, conspiracy, 
military, naval or usurped power, martial law or state of 
siege, or any of the events or causes which determine the pro- 
clamation or maihtenance of martial law or state of siege. 

Any loss or damage happening during the existence of abnormal condi- 
tions (whether physical or otherwise), directly or indirectly, proximalely or 
remotely, occasioned by or contributed to by or arising out, of or in connection 
with ctjiy of the said occurrences shall be deemed to be loss or damage which 
is not covered by this assurance, except to the extent that the Assured shall 
prove that such loss or damage happened independently of the existence of 
such abnormal conditions. 

Jn any action, suit or other proceeding, where the [Insurer] alleges that 
by reason of the provisions of this condition any loss or damage is not covered 
by this assurance the burden of proving that such loss or damage is covered 
shall be upon the Assured. ” 

It is thought that the circumstances stated under sub-clause (1) 
above speak for themselves. The words “typhoon”, “tornado” and 
“cyclone” are, in reality, more or less local expressions for wind storms 
of hurricane force but which have the characteristic of changing their 
direction, and whose path on the horizontal plane is circular, or, if con- 
sidered in three dimensional space, describes a spiral. 

War, etc. — To describe what amounts to a “state of war” may at 
first sight appear none too easy, in view of modern developments. Older 
authorities on International Law tended to lay down a number of hard- 
and-fast rules by which the matter was to be judged ; the burden of their 
opinions, broadly stated, being that apart from the actualities of con- 
flict, there were formalities to be observed, or at least the rupture of 

17 
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pre-ezietiag formftl relatiooB, before one could hold, ex cathedra,^ that 
a “state ctf war” had arisen. One attempt at desoribing the essential 
features of a state of war has, howevo?, twice found favour with the Courts 
in England. “When differences between states reach a point at which 
both parties resort to force, or one of them does acts of violence, which 
the other chooses to look upon as a breach of the peace, the relation of 
war is set up, in which the combatants may use regulated violence against 
each other, until one of the two has been brought to accept such terms 
as his enemy is willing to grant.” * In a recent case {Kawasaki Kiaen 
Kabuahiki Kaisha of Kobe v. Baniham S. S. Company, Ltd., [1938] 64 T.L.R. 
901 ; All E.R. 80), a charterporty contained a clause giving liberty to the 
charterers and owners to cancel the charterparty “if war breaks out, 
involving Japan”. The question to be determined u'as whether in fact 
“war” had broken out, involving Japan, on or before the 18th of 
September, 1937, when the owners had purported to cancel the charter- 
party under and by virtue of this clause. The umpire in certain arbitra- 
tion proceedings had found in favour of the contention that “war” 
had broken out within the meaning of the clause. Goddard, J., in up- 
holding the award, invoked the principle enunciated by Pickford, J., 
in Repvblit of Bolivia v. Indemnity etc. Co., [1909] 1 K.B. 785, namely, 
that in a document used by business-men for business purposes, the lan- 
guage used must be given the meaning which would be given to it by 
ordinary persons, rather than the meaning to which it might be extended 
by writers on International Law. He thought that parties did not intend 
to become involved in the nice distinctions drawn by writers on Interna- 
tional Law (writing long ago, when conditions were different) between 
reprisals, intervention, peaceful blockade, peaceful penetration, and war. 
He thought that the parties intended the word “war” in this clause to 
have the meaning which ordinary conunercial men, or, say, the captain 
of a tramp steamer, would give to it. They meant that, if an armed 
conflict broke out between Japan and some other nation, that would 
justify putting an end to the charter. 

Riot, etc. — The words “riot” and “civil commotion” have been 
the subject of observation in the preceding chapter of this treatise.® 

It is, however, always the border-line case which gives trouble. 
The disturbances in Ireland immediately after the European w'ar of 
1914-1918 provided many such cases, &om one of which the judgment 
of Roche, J., well illustrates how what may begin as a civil conuuotion 
may attain quite different proportions, and assume quite another meaning. 
“I am satisfied that Easter week in Dublin was a week not of mere riot, 
but of civil strife amounting to warfare waged between military and 
usurped powers and involving bombardment." {Curtis and Sons v. 
Mathews, [1918] 2 K.B. 826, 828, 829.) 

The words “insurrection” and “rebellion” connote scarcely distin- 
guishable ideas. Both have more or less the meaning of the French word 
“rivoUe”, and are narrower than the word “revolution”,* which, indeed, 


* Heaaina, “iiein the chair”; in this instance, the professorial chair. 

* HoU'a Intematioaal Law, 4tb Ed., p. 63, approved by Mathew, J., in 
Drie/ontein Camolidattd Gold Mines v. Jansm, [1900J 2 Q.B. 339, 343; and by 
Qoddsird, J., in Kamtsaki Risen, etc. v. Baniham S. S. Co, (supra). 

* See TO. 170, 111, ante. 

4 ‘Mats’ 01 ^ poor Louis, 'e’est une rtvolie, why, that is a revolt’. ‘ Sire,’ 
answered Lianoourt, ‘ it is not a revolt, — it is a revolution.’ ” Carlyle, The Fmoch 
Revolution, Ch. VII. 
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has come to mean such a social or political upheaval as brings the form 
of the pre-existing government to an end. 

In this context, the word “conspiracy” carmot point to the well- 
known misdemeanour at Common Law of which all are gujlty who agree 
together to commit a crime, and where it is immaterial whether the crime be 
in fact committed ornot (R. v. ll^AiteWc^,[1890] 24Q.B.D.420),butmust, 
it is submitted, rather relate to a confederation which has for its object 
the overthrow of the government or of some lawful authority created by 
government; in two words, to a treasonable conspiracy .1 In a similar 
context the word “conspiracy” is coupled with the word “rebellion” 
in an old Litany * still in use in the Church of England, wherein prayer 
is offered for deliverance from “privy conspiracy and rebellion”. 

There remains to offer some commentary on the exceptions which 
relate to “mutiny”, “martial law” and to a “state of siege”. 

Mutiny. — “Mutiny” seems hardly to have attained to the dignity of 
a term of art.® Its derivation is by no means clear, and its use in England 
appears no earlier than the 16th century. In the official Manual of 
Military Law, the word “mutiny”, as used in the Mutiny Acts, in the 
Annual Army Act (which took their place) and in the Articles of War, 
is said to imply “collective insubordination, or a combination of two or 
more persons to resist or to induce others to resist lawful military au- 
thority”. The foregoing suggested definition has been incorporated into 
the Manual of Indian Military Law, and has been adopted, iotidem verbis, 
by Sir Hari Singh Gour in his commentary on Chapter VII of the Indian 
Penal Code, which deals with offences relating to the Army and Navy.* 
The words “mihtary authority” are wide enough to include all naval 
ranks and ratings, as also the authority of the Admiralty and all other 
authorities towards whom obedience is enjoined by the Articles of War. 
Similar provisions to those found in the Army Act and the Articles of 
War have now been made for the Royal Air Force. There is also an 
Indian Army Act and an Auxiliary Force Act, which apply to those 
armed forces of the Crown which are raised in India. 

The word “mutiny”, as commonly used, would seem to apply to 
conduct of a like character if and when pursued by the subordinate ranks 
of a Police Force against the higher command of that force; or by the 
warders of a prison against the jailor, constable, superintendent or 
governor thereof ; as also of the convicts themselves when combining to 
resist the authority of those who have charge of them. It is used of 
collective insubordination in the merchant service. 


Martial Law. — Around the expression “Martial Law” as used by 
writers upon English constitutional history, there has grown up much 
controversy. In consequence of this state of things it may often be a 
matter of some diffi culty to determine whether, for the purpose of the 
Exception, and in a given state of circumstances, martial law may or 
may not properly be said to prevail. 


1 A oriminal conspiracy is defined in sec. I20A of the Pen^ Code. 

Treasonable conspiracy (a phrase not used in the code) is punishable under sec. 

121 A thereof. , , , . . , j 1 .u ■ 

• A public formal prayer in which each subject-matter is stated by the priest 

and the supplication made by the people. * 

* The word “mutiny ” appears in the Army Act, and the corresponding statutes 
relating to the discipline of other Armed Forces of the Crown, but is nowhere defined 
in those enactments. It figures, too, in the Indian Penal Code which, by rec. 135, 
makee the ab^ment of mutiny an offence punishable by unpnsonment up to 10 years. 
But the oode nowhere provides a definition of the word. 

« 3rd Ed., Art. 1209, p. 737. 
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A definition of martial law upon wkioh English judicial opinion 
is agreed has not yet emerged. The complaint of those who sign^ the 
celebrated Petition of Bights upon which so much of the liberties of the 
citizens of England is said to depend, expressly referred to “Martial 
Law” as being misused and applied to those subjects of the King who were 
not amenable to it; while others were let go upon pretence that they 
could only be dealt with under martial law; and that, in so acting the 
militajy commissioners were doing violence to the laws and statutes of 
the reailm. It is said that since the Petition of Rights, martial law, in 
tie strict sense of the words, caaaot beapplied in England witbout riolenoe 
to the constitution. It is otherwise in a state of war. In the British 
Dependencies, martial law is usually made the subject of a special 
Proclamation; but it is doubtful if the right of the military to establish 
military courts and otherwi.se to assume all the executive governmental 
functions which the Commander may t hink neces 8 ar 3 ' depends, in any 
way, upon the Proclamation, which, properly speaking, does but give 
notice of a de facto condition of things which the military authorities 
have determined to set in being. The better opinion would seem to be 
that in the law of England the de facto assumption of military power 
confers no right de jure, witbout an act of Parliament to support it. In 
cases where the assumption of such power is grounded upon an alleged 
grave necessity, the situation is met by the subsequent passage through 
the legislatures of one or more special statutes expressly styled Acts of 
Indemnity. 

On the other hand it must be remembered that in contemplation of 
the law of England, a soldier or other lawdullj' enlisted or commissioned 
man-at-arms is no more than an armed citizen. As Lord Haldane put 
it, “The soldier is different from an ordinary citizen only in this, that 
he is armed with a deadly weapon ^ and he comes out in military formation 

We (i.e., the arm}' council) are in control of a number of people 

who are citizens as well as soldiers, and if they are requisitioned to assist 
the Civil Authorities, then, if it be necessary they should assist and if 
they are required and cannot be done without, they will have to go.” * 

In the theory which informs the foregoing observations of Lord 
Haldane, the mihtary, when going to the aid of the civil power even to 
the extent of applying its own special sanctions, namely, by force of arms, 
only exemplifies in a manner imusual today, the right which everyone may 
exercise at Common Law, not only to protect his own life and property, 
but the life and property of others. That same right is, in India, conferr^ 
by the Indian Penal Code. But when the military are thus called upon 
to aid the civil power, there is in reality no usurpation of that power. 
Consequently, the mere taking ovw of the administration of some area 
by the military does not ipso facto permit of rule by martial law nor is 
it an example of such rule. For martial law presupposes a complete 
abdication or deposition of the civil administration. Thus, in such a 
situation, where the civil power no longer exists, military courts most 
take the place of the ordinary courts, and martial law must take the place 
of the ordinary law of the land. This is the view which was enunciated 
by the Supreme Court of the United States in ex parte Milligan, [1866] 
4 Wallace U.S. Rep. 2, 137. 


1 Till the beginning of the loth century in Europe all noblemen and gentlemen 
not only had the right to bear arma, but ^bitualiy appeared in the pubUc streets 
flworded. Society was divided into those who had and those who had not this 
ri^t. £very noblaraan and gontleioaD was reaUy an amateur soldier. 

* ParliaxDentaiy Pi^>er, 1908, N.O. 296. 
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The law relating to the use of military forces in aid of the ciril power 
in India is embodied in sections 128 to 132 of the Code of Criminal Pro- 
cedure ^ct V of 1898). 

It is submitted that martial law, for the purposes of this Exception, 
should be construed strictly contra proferentes,^ and that it would, 
therefore, not apply to a situation where the civil power was not deposed, 
but was merely making use of the military in aid of its own duties to 
preserve law and order. 

State of Siege. — The expression “state of siege” is derived from 
continental law, and, for the purposes of this Exception, may be regarded 
as the equivalent of martial law as the same is understood in England. 
That law knows nothing of a state of siege ; and the state of siege has no 
place in the law of India. 

(iv) Miscellaneous Goods and Chatlels. 


The 7th condition imports a number of other Exceptions into the 
policy. It enumerates six classes of gotnls and chattels ^ as not covered 
by the policy, and then follow two Exceptions in gross, and of a different 
order. The clause reads as follows : — 

“ Urdess otherwise expressly staled in the Policy this assurance does not 
cover — 

(a) Goods held in trust or on commission. 

(b) Bidlion or unset precious stones. 

(c) Any curiosity or work of art for an amount exceeding £20. 

(d) Manuscripts, plans, drawings, or designs, patterns, models or 

moulds. 

(e) Securities, obligations, or documents of any kind, stamps, coined 

or paper money, cheques, books of account or other business 
books. 

(/) Coal, against loss or damage occasioned by its own spontaneous 
combustion. 

(g) Explosive.'i. 

(A) Any loss or damage occasioned by or through or in consequence 
of explosion ; but loss or damage by explosion of gas used for 
illuminating or domestic purposes in a building hi which gas 
is not generated and which does not form part of any gas works, 
will be deemed to be loss by fire toilhin the meaning of this 


Policy. 

1 Against the persons ‘'proffering”, i-c., putting forward, the exception (for 

the purpose of oscoping liability). nnd 

* In the law of England property m ordinardy ihvidod into real and 
‘‘pereonal”. ‘■Gooiis" belong to the latter category. “Chattels may be^rsonal 
property, or may bo so closely connected or assoemted with tod, 
of oM.timo lawyers, to “savour” of it, when they are styled chattels 
chattols being rogftrdetl as rhatbols “person®^ ■ Originally g 

{bona el cotX). though commonly coupled together m P^^^f^XtlX rf^d 

something Butin course of time certain species of property might nghtly to ol^ 

r^'ohatteU”, which would not normally be referrod to as " goods ■ 

In the above hat money m coin is not to to eWd as '^hattek but m 
stances might be goods. Securities phattels. Cool' in most 

properly apooking, goods, but may justi^biy ® r-hattols real Th© word 
drc?^tences would be goods, and in othero ‘"Ijch in that to U 

yet provided no substitute. 
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(i) Antf has or damoffo oeeaaiontd ^ or through or in cantequenee. 
of the burning, uhethtr accidental or otherwise, of forests, 
bush, prairie, pampas or jungle, and the clearing of lands by 
fire." 

Goods. — The reader will need some guidance as to the meaning to he 
attached to the first Exception figuring in the clause under review : “ Groods 
held in trust or on commission”. The word “Goods” (except perhaps 
in a policy covering wholesale or retail stock-in-trade) here means more 
than merchantable articles in the commercial sense. It is first to be 
observed of the next two words “in trust” that the same do not 
import goods necessarily the subject of an express or implied trust in the 
te<fimical sense; e.g., a person in possession of goods need not necessarily 
be a trustee in that sense. (Waters v. Monarch Fire etc. Assurance Co., 
[1866] 5 £. & B. 870, 880; South Australian Insurance, v. Randell, [1869] 
3 P.C. 101, 107; Lake v. Simmotis, [1927] A.C. 489.) On the contrary, 
what are sought to be excepted are goods in the possession of anyone 
who is not the owner of them, and whose possession is therefore, in contem- 
plation of law, that of a bailee ; whether gratuitously or for reward is 
immaterial. {London X.W.Rly. v. Olyn, [18.59] 1. E. & E. 6.52; Oennv. 
Winkel, [1912] 107 L.T. 434.) The last-named case is an authority for 
the further proposition that the Exception will extend to goods of which 
the assured has custody, though he himself may have parted with the 
charge or care of them to someone else. 

The Exception, it will be noted, extends to goods “on commission”. 
It is well-settled that in this context the phrase is to be construed as 
referring to goods placed in the hands of someone for the purposes of 
sale. But so used, the word “ conunission ” means no more than that the 
person in possession of the goods has had them “committed ” to him for 
that purpose. Thus, to bring the goods within the Exception, it is not 
necessary that the terms of such a commission should include a reward 
for the services so rendered * . ( Waters v. Monarch Fire etc. (supra) ; North 

British d; Mercantile Insurance Co. v. Mqffatt, [1871] 7 C.P. 25.) 

“ In trust ”. — It is here that a discussion of what was decided by the 
House of Lords in Lake v. Simmons (supra), would appear useful. In 
that case, the policy sued upon was a Lloyd’s policj’, providing insurance 
against fire, burglarj’, rob^ry, theft and accident; the period covered 
being 26th December, 1922, to 25th December, 1923, and the property at 
risk being the stock-in-trade, “The property of [the plaintiffs] their own, 
in trust or on commission, or for which the. assured are held to be responsible 
while in their own custody, or in the custody of any person or persons to whom 
they may have entrusted the same, on the. conditirm of sale or return, for 
valuation or inspection, or for any other purpose whatsoever." 

The policy contained certain Exceptions of which the first read : — 

“(1) Loss by theft or dishonesty committed by any servant or traveller 
or messenger in exclusive employment of the assured (except when conveying 
goods to the post) or by any cusUnne.r or broker or broker’s customer in respe^ 
of goods entrusted to them by the assured, their servants or agents, unless such 
loss arise when the goods are deposited for safe custody by the assured, their 
servants or agents with such broker or customer or broker's customer." 

The matter in controversy involved the proper construction to be 
pnt upon the following words appearing in the above Exception, namely,. 


> That ia, by payment of money oommercially etyled a “commisaion ”. 
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“loss hy theft or dishonesty eommiUed by any cuMomer in respect 

of goods entrusted to [her] hy the assured”. 

The materisil facts wer© as foUows. A woman, E., obtained the eon- 
fidenoe of the plaintiff by making a number of purchases for which she 
paid by cheques. Her cheques were duly honoured. She had casually 
represented herself as the wife of one B. Some weeks later she visited 
the plaintiff’s premises again and asked to see certain necklaces. To show 
her what she wanted to see, the plaintiff obtained two necklaces on trade 
terms from another retail jeweller, and in these she appeared to be inter- 
ested, Ojo the pretaTt ihai har husband and a family friend, referred to as 
Commander D,, would like to see these necklaces with a view to buying 
one or both of them, she induced the plaintiff, who believed her representa- 
tions, to allow her to take them away. The transaction was entered by 
the plaintiff in his books as goods sent to B. and to Commander D. 
“on appro”. The plaintiff never saw the goods again. Nor, for the 
matter of that, did he again sae the woman till she had been arrested 
and brought to trial. It then transpired that she was the mistress and 
not the wife of B. ; while, as for Commander D., he had no existence in 
fact. Eventually E. was convicted of “larceny by a trick ”, and sentenced 
accordingly. It then became a matter of controversy between the plain- 
tiff and his insurers as to whether the event which thus occasioned his 


loss was covered by the above-quoted Exception in the policy. 

For the insurers it was Contended that the woman was, at the material 
time, a customer within the meaning of the relative Exception and that, 
as contemplated by the same, there had been on the part of the assured an 
“entrustment” of those goods to that “customer”. For the plaintiff, 
on the other hand, it was argued that E. was not a customer for the 
purposes of the Exception; and that, since she had obtained the goods 
by deceit, there could be no entrustment on his part ; and he claimed a 
proper indemnity from his insurers accordingly. 

In the Court of first instance McCardie, J. (see [1926] 1 K.B. 366), 
construed the Exception as applying “to a customer qua customer, and 
for the purposes of that customer as such, with respect, for example, 
to the purchase by that customer of goods delivered on sale or return 
to him or her. A customer tnay be a customer with respect to one transac- 
tien ftnd s metv agent or messenger or carrier nitb resp^t to another 
proposed transaction The Court held E. to have received the goods 
“as a mere agent or messenger for the purpose of showing them to others 
who might or might not be(3ome customers”. 

Upon the question of “entrustment” the learned Judge had the 
duty of approaching the question regardless of the woman’s conviction 
for a specific criminal offeuce. But this did not relieve him from the 
necessity of examining the principles of the law relating to larceny undei 
the Act of 1916, for the purpose of seeing whether it threw any light upon 
the matters in controversy between the parties. Citing, anwngst owners, 
the didum of Fletcher Moulton, L.J., in Oppenheimer v. Frazer, [1907] 
2 K.B. 60, 72, to the effect that “the law recognizes a form of larceny m 
which the apparent delivery of the possession of goods by the owner ot 
them, which has been obta;ined by a trick ammo fwandi,^ does not in 
law import consent to that possession, so that the ^rson who obtemed 
that possession may be treated as having takeri the 8° ® 

the owner’s consent”; and a passage from the judgment of Colmdg , 
C.J., in Reg. v. Russeit, [18t)2] 2 Q.B. 312, 314, wherem it was held that 


‘ “ With the mind of » thief. 
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“if the pofisesBion of the monej or goods s^d to have been stolen has been 
par^ with, but the owner did not intend to part with the property in 
them, so that part of the transaction is incomplete and the parting with 
the possession has been obtained by fraud — that is larceny”; the Court 
held that there was no consent on the part of the plaintiff to any transfer 
of possession from himself to the woman E., and consequently no entrust- 
ment. Accordingly the defence failed and judgment was given for the 
plaintiff for £1,450 and costs. 

The insurers appealed ([1926] 2 K.B. 61) and obtained a reversal 
of the judgment of McCardie, J., by a majority, Atkin, L.J., being of 
opinion that McCardie, J., was right upon both the questions raised. 
The last-named Lord Justice regarded the words of the clause as in some 
degree lacking in precision though not ambiguous. On any construction 
ho regarded the words as plainly “not including all larceny by a customer ; 
for if the customer were secretly to purloin jewellery from the counter, 
the theft would not be wnthin the Exception”. 

From the foregoing judgment the plaintiff appealed to the House of 
Lords ([1927] A.C. 487); where the judgment of the Court of Appeal was 
unanimously reversed and that of McCardie, J., restored with costs there 
and below. 1 The ratio decidendi was that consent to a transference of 
possession of the thing entrusted was an essential ingredient of such an 
entrustment as was contemplated by the Exception. In the course of his 
advice tendered to the House in this case. Viscount Sumner observed as 
follows . — 

“Every one must agree that commercial contracts are to be inter- 
preted with regard to the circumstances of commerce with which they 
deal, the language used by those who are parties to them, and the objects 
which they are intended to secure. This, however, is not a case in which 
the appellants propose to read the policy as if they were arguing an old- 
fashioned indictment, nor do I think it fair to discuss their contention 
as if it involved ‘technicalities of the criminal law’. Even if it were the 
case that the occasion, on which the doctrine of larceny by a trick at 
common law was first developed, was one in which a thief would otherwise 
have escaped conviction, where ho had called in fraud to the assistance 
of his nim ble fingers, the doctrine is now statutory under the Larceny 
Act, but I do not think the doctrine over w'as one, which could W described 
as being an artificial view of the facts as opposed to the actual facts of the 
case. It was not merely ‘invented by judges’ to prevent a thief from 
taking advantage of his own wrong and relying upon a possession which 
he obtained unlawfully. Before this ‘ invention ’ an accused person, who 
contended that there was no sufficient evidence of a ‘taking ’, was not 
relying on a possession unlawfully obtained ; he wa.s relying on the law 
and was taking proper advantage— -if that is the word — of being in the 
right at any rate as to the law of evidence. I dissent from the view that 
criminal law should be treated as irrelevant merely because a document 
is commercial. After all, criminal law is still law and so are its definitions 
and rules. Besides, the distinction between a real consent, obtained by 
deceit, and an unreal consent, extracted by a trick, is equally applicable to 
civil disputes. As Mr. Justice Story says (Equity Jurisprudence, § 222): 
‘ consent is an act of reason accompanied with deliberation . . . . ’ (Irotius 
has added that what is not done with a deliberate mind does not come 


' The effect of this judgment is unaccountably misstated in Porter’s Laws of 
Insurance, 8th Ed. (1933), at p. 64, where it is said "therefore, the insurers were 
not hable ”. 
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under the class of perfect obligation, and hence it is true, if consent is 
obtained by meditated imposition, circumvention, surprise, or undue 
influence, it is to be treated as a delusion and not as a deliberate and free 
act of the mind.” 

As in^the case of the word theft”, so in the case of the expression 
“in trust”, it becomes necessary to see how far, if at all, the rights of the 
parties in the matter of such an Exception as we are now considering 
are aifected by the law applicable to the question in India. As already 
pointed out earlier in tliis chapter i the law of India clearly distinguishes 
between theft and other forms of dishonest conduct whereby the property 
of one person finds its way into the possession of another and by that 
other is converted to his own use. A recent decision of a High Court 
in India has, it is submitted, arrived at a correct conclusion as to what 
constitutes an “entrustmcnt”, at any rate, in the law of crime in British 
India. In this case {Emperor v. John Mclver, [1936] 37 Cr. L.J. 637) a 
majority of a Bench of the Madras High Court 2 held that what amounted 
to “I.,arceny by a trick” in England was, under the Indian Penal Code, 
the offence of Cheating, — an offence defined in section 405, and complete 
the moment the object which the cheat had in view was achieved, i.e., 
when he had gained possession of the money or the thing wanted. Follow- 
ing the views expressed in Lake v. Eimnions (p. 262, ante), which were con- 
sidered and oit^ by the Bench, the Court held that whatever was sub- 
sequently done with the money or the thing thus obtained, there was no 
room for the notion of criminal breach of trust, because where possession 
had apparently been parted with, but, owing to the deception practised, 
the consensus of the owner or custodian to a parting of possession had not 
accompanied the mere physical transfer, there could be no entrustment. 
It is submitted that where, as in the Exception under discussion, it is 
no technical trust in the strict sense to which the parties mean to limit 
this Exception — though, truly, a technical trust would of necessity be 
included — the doctrine so laid down by the Madras High Court enunciates 
a principle which is as applicable to the law of commercial contracts as 
to that of crime. If this view of the matter be sound, such an Exception 
as the one we are considering will not serve to relieve insurers from 
liability either under the law of England or of India, where an assured 
has been the victim of such a deception as to part with the physical, 
as distinct from the legal, possession of property covered by a policy of 
insurance. 

Explosion. — The subject-matter under heads (h) and (*’) in this 
clause may need a short commentary. Clauses framed to except risks 
consequent upon explosion have given a certain amount of difficulty. The 
clause would not be necessary at all if it sought merely to avoid liability 
for loss by an explosion as such, for an event of that character is 
not within the contract. (He Hooify Hill Rubber <fj Chemical Co. and 
Royal Insurance Co., [1920] 1 K.B. 257, 273, C.A.) So, too, the clause is 
irrelevant where an explosion is wholly disconnected from the fire. So 
much is obvious. The same case is an authority for the proposition that 
the cause of the explosion is immaterial, since the Exception covers all 
such happenings as occur while the fire is raging. And where t e 
explosion is itself the predisposing influence, and thus oct^sions the 
fire, the consequent loss and damage are palpably within the Excep ion. 


' See pp. 2S4 et »eq., ante. ^ , 

» Cornish and Mookott, JJ. (Lakehman Rao, J.. dissenting) 
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(Cwrtia't and Harwy {Canada) Ltd, v. Worth Britiah <b Mercantile 
Insurance Co., [1921j A.C. 303, P.C.) Lastly it should be noted that 
where destruction by explosive materials is resorted to for the purpose of 
fighting the fire, the Exception has no application. (Stanley v. Western 
Insurance Co., [1868] 3 Ex. 71, 74; Re EtheringUm Lancashire de 
Yorkshire Insurance Co., [1909] 1 K.B. 691, 599.) 

Forest, etc., fires. — The Exceptions enumerated under item (») of 
the clause are designed to protect the insurer under this particular 
insfcrumervt trom the results ol any fire which does not ori^'nate from 
the premises described in the policy. In many of the British Dominions 
fires originating in a forest or upon prairie land often lead to the 
complete destruction of business or domestic premises, which the flames 
surround with astonishing rapidity. Of recent years the system of clear- 
ing lands by burning has proved particularly dangerous as a predisposing 
influence to the destruction of house property or farm buildings. The 
practice is common in certain parts of India. 

EfiTect of Marine Policy. — Provision is made for overlapping of a 
fire policy and a marine policy which includes fire as one of the risks 
covered. In the policy commented upon, this Exception stands as the 
9th condition and it reads as follows: — 

“This assurance does not cover any loss or damage to property which, 
at the time of the happening of such loss or damage, is assured by or would, 
but for the existence of this Policy, be assured by any Marine Policy or 
Policies except in respect of any excess beyond the amount which would have 
been payable under the Marine Policy or Policies had this assurance not 
been effected. ” 

For principles by which a policy in the form of a marine policy is 
to be cdnstrued when it purports to include fire amongst the perils insured 
against, the reader is referred to the observations offered in the previous 
chapter of this treatise.i The clause set out above in some measure 
fixes the insurer’s contribution to the total indemnity which may be 
claimed by virtue of all the marine and fire policies which the assured 
may have taken out. 

(v) Avoidance on special grounds. 

Misdescription, Misrepresentation, Non-disclosure and 
Fraud. — In the form under examination these topics are included in 
what is dealt with under conditions 1 and 13. These read as follows : — 
“1. If there be any material misdescription of any of the property 
hereby assured, or of any budding or place in which such property is contained, 
or any misrepresentation as to any fact material to be known for estimating 
the risk, or any omission to state such fact, the [Insurer] shall not be liable 
upon this Policy so far as it relates to property affected by any such mis- 
description, misrepresentation or omission. ” 

“13. If the claim be in any respect fraudulent, or if any false declara- 
tion be made or used in support thereof, or if any fraudulent means or devices 
are used by the Assured or any one acting on his behalf to obtain any benefit 
under this Policy ; or, if the loss or damage he occasioned by the wilful act, 
or with the connivance (f the Assured, or, if the claim be made and rejected 
and an action or suit be not commenced within three months after such 
rejection, or (in case of an arbitration taking place in pursuance of the 18th 


> See p. IBS. ante. 
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conditim qf this Pdiey) within three months after the arbitrator or arbitrators 
or umpire shall have made their award, all benefit under this Policy shall 
be forfeited." 

The topics of misdescription, misrepresentation and fraud have, 
it is thought, been as fully dealt with earlier in this treatise as is consistent 
with the scale of the work.i Thus the first of the conditions above set 
out needs, it is hop€)d, but little further comment. A recent case in 
England illustrates, however, the lengths to which insurers may be 
advised to go in the direction of repudiating policies (not to mention 
claims thereunder) upon the ground of non-disclosure and fraud. 
The case (Ewer v. National Employers’ Mutual General Insurance 
Association, [1937] 2 All E.R. 193) was a peculiar one in many 
respects: not the least interesting feature being one of practice. The 
material facts were that the plaintiff was the proprietor of a number of 
charabancs and lorries, and carried on his business at a certain garage 
of which at the material date he was the proprietor. From 1920 to 
1928 he carried on his business in partnership with his father-in-law, 
S. In strictness, though the partnership was dissolved in 1928, the 
garage premises remained the joint property of the plaintiff and his 
father-in-law. The plaintiff insured these premises as also trade fixtures, 
fittings, utensils, and tools in 1930 again.st fire. He had made a claim in 
1931 which was settled for £76. The policy which covered the whole 
of the aforesaid property was valued at £6,000 : it was from year to year 
renewed, and in May 1936 a second claim was made thereunder in respeet 
of a fire which it was not suggested was anything but accidental. On 
notice of the fire having been given, the insurers sent down a representa- 
tive of their assessors. The plaintiff was told to forward a claim and did 
so. During the negotiations the insurers’ solicitors wrote repudiating 
liability, and stating “generally the grounds on which the liability is 
dispute are breaches by you of conditions 1 and 5”. These read as 
follows : — 

“1. This policy shall be voidable in the event of misrepresentation, 
misdescription or non-disclosure in any material particular." 

“ 5. If the claim be in any respect fraudulent . . . .all benefit under this 
policy shall be forfeited. ’’ 

The reader will note that in the conditions under examination, 
non-disclosure is relied upon under the words "omission to state such fact ’’ : 
the words "such fact ’’ attracting the words "any fact material to be known 
for estimating the risk", appearing immediately before. The reader will 
also note that the first words in condition No. 13 in the policy under 
examination are identical with the first words of condition No. 5 in the 
policy sued upon. 

By reason of an arbitration clause the insurers were able to demur 
to the claim which the plaintiff sought to establish in terms of money. 
The plaintiff, however, obtained leave to amend so as to ask a declaration 
that the series of policies of insurance “were valid and subsisting and of 
full force and effect”. This raised the only issue which, having regard 
to the arbitration clause, the judge had jurisdiction to decide. 

It appeared that the plaintiff had effected an earlier policy with 
other insurers, not upon the same subject-matter, but upon goods which 


^ For what constitutes misdescription, see pp. 237-242. ante ; and for a discuMion 
of the doctrines of misrepreftentation and fraud, see Chapter II, pp- 36—38 and 41—43 

respectively, ante. 
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he had been transporting as a carrier; tiilt he had made a number of 
claims upon them; and that in December 1929 the XJoyd’s underwriter, 
who had been underwriting this all-risks transit policy, had said that 
he did not want to go on with it. The insurers relied not only upon the 
non-disoloBure of all the aforesaid facts concerning this other policy, 
but also upon the discovery of policies taken out by the plaintiff’s errt- 
while partner, S., so far back as 1912 (a matter of 24 years before the 
plaintifr’s renewal policy sued upon) which had not been disclosed when 
effecting the original policy in 1930, or even subsequently. Upon these 
grounds, taken together, the insurers claimed to be entitled to repudiate 
the policj' of 1930 and every subsequent renewal of it. It is material to 
notice that the plaintiff had effected the original insurance through brokers 
who had submitted to the insurers a document which they styled “an 
order” for a fire policy. It gave the name of the plaintiff and his place 
of residence, the description of the property, and the relative sums to 
be insured. A surveyor had been sent to inspect the property and he had 
reported the proposal as a desirable risk. Xo questionnaire had been 
issued to the plaintiffs, either by the brokers, the insurers themselves or 
the surveyor. 

The defence of fraud was based upon the allegation that the claim 
made was so exaggerated as to be fraudulent. The material facts, 
however, were that the plaintiff had based his claim in respect of fixtures, 
tools, etc., destroyed or damaged upon the current catalogue prices of 
aU such articles when new. It was not suggested that he had put a 
fictitious valuation upon anything. 

In a considered judgment, MacKinnon, J., characterised the 

contentions put forward by the msurers as “of great gravity and 

of complete novelty”. In support of the contention that a proposer for 
a fire policy must disclose any claim he has ever had on any insurance 
policy, his lordship found no authority whatever. Dealitig with the 
second contention, namely, that there should have been a disclosure of 
the refusal to renew quite another kind of policy with a different insurer, 
his lordship observed, “I was told by one of the gentlemen who was 
called as an expert that there is some subtle difference between what 
he was pleased to call a declinature of a policy and its refusal. If a risk 
has been only ‘refused’, that, he says, need not be disclosed, but, if it 
has been ‘declined’, then it must be disclosed. I made strenuous efforts 
to try to get some explanation from him, and from the other gentleman 
who was called, as to what was the difference between declining 
and refusing a risk, and I am still in a state of complete ignorance as to 
what the difference is. It only adds to the gravity of the task which 
appears to be set before the would-be assured, that he has, first of all, 
to understand the difference between refusing and declining a risk, and 
then to bear in mind that, if the risk has been refused, he need not disclose 
it, and if it has been declined, he must. I think that the defendant 
company has failed to establish that there was any concealment of material 
facts by the plaintiff or his brokers.” Upon the allegations of fraud, 
the Court held that the basis of claim was not fraudulent but amounted 
to no more than a bargaining figure arrived at in a perfectly open manner. 

A condition similar to the second of the two now under discussion 
was relied upon in a recent Indian case {Central Bank of India Lid. 
V. Guardian Assurance Co. Ltd. <t Anr., [1936] 6 Comp. Cas. 161 
P.C.). There the assured had put in a clium which all the Courts 
invoked concurred in regarding os grossly exaggerated to the 
knowledge of the assured. This exaggeration, coupled with the assured’s 
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bdiaviour at the time of the fire and afterwards, combined to establish 
a case of fraud against him. In those circumstances the claim failed. 

In the first sub-clause of this condition, the expression “wilful act” 
would seem to stand in need of some commentary. But for judicial 
interpretation, it might be supposed that a fire which took its origin 
from something done by the assured, which he intended or meant to 
do, would deprive him of all benefits under the policy, even if what he 
intended to do was in itself innocent and no disastrous effect was foreseen 
by him. Happily, tlie expression lias been held only to cover conduct 
on the part of the assured which he must be taken to know would, 
ipao facto, produce at least damage by fire, and that such damage by 
reatson of his act was the result he intended to produce. 

In general, what is aimed at is incendiarism on the part of the assured, 
t.e., the deliberate act of setting fire to property, or what in the particular 
context would have the same result, e.g., intentionally moving one’s 
property so that it should catch fire from something else, which either 
is on fire or which is likely to catch fire or be set fire to. 

It is immaterial that, in fact, most forms of incendiarism are crimes. 
In the law of England the deliberate setting fire to another’s house is a 
felony at Common Law. That crime is styled “Arson”. To set fire to 
one’s own house was not arson at Common Law. If, however, such an 
act endangered the house of another, it was a high misdemeanour. The 
setting fire to any premises maliciously has, however, for long been a 
felony by statute in England. The setting fire to any of His Majesty’s 
slups, dockyards, or arsenals, and to any ship lying in the port of London 
is a felony punishable with death by public execution, which penalty- 
in respect of these particular crimes has not been abolished. In India, 
malicious incendiarism is the subject of special provisions enacted in the 
Penal Code, namely, sections 435^38. Where incendiarism on the part 
of an accused, or of anyone else at his instance, and with his privity, 
is relied upon for the iiurjxises of the above exception, the accusation 
must bo proved in the civil suit with the same exactitude as would be 
necessary for securing a conviction in a criminal court upon the same 
allegations. 

It makes no good reading for a layman, t.e., one who is not a lawyer, 
to find a stipulation upon the topic of limitation included in a numbered 
paragraph dealing with a wholly dissimilar subject. It is suggested as 
wiser, because fairer, at any rate in a contract for use in India, to relegate 
the topic of limitation to a separately numbered condition, which might, 
it is thought, conveniently follow the arbitration clause, if any. At any 
rate, it is proposed to deal -with all such stipulations in a later part of this 
chapter. 

(vi) Notice. 

In the policy under examination the topic of notice appears twice; 
first, in condition 3 which reads os follows: — 

“ The Assured shall give notice to the [Insurer] of any assurance or 
aseuranees already effected, or which may sv^equently be effected, covering 
any of the property hereby assured, and unless such notice be given and the 
particulars of such assurance or assurances be staled in or endorsed on this 
Policy by or on behalf of the [Insurer] before the occurrence of any loss or 
damage, aU benefit under this Policy shall be forfeited.” 

Other Assurances. — This condition speaks for itself, and yet is one 
of thw> which may easily be overlooked by a careless person. Where 
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anything in the nature of a que^ionnaire hais been sent to the proposer and 
answered before the issuing of the policy, and such questionnaire includes a 
request for the information dealt with in this condition, the condition 
itself is not likely to lead to trouble. But where the subject-matter of 
this condition has not been adumbrated at aU by the insurers, its dan- 
gerous nature may remain unsuspected by the assured till some claim 
is made and the same is sought to be avoided under its terms. 

Of Loss. — ^The second condition dealing with the subject of notice 
figures in the policy under discussion as c ondition No. 1 1. It refers to 
the necessity of an immediate notice of the^appening of any loss or 
damage. The condition needs careful study because included in it is a 
stipulation that non-compliance with its terms will disentitle the assured 
to pa3rment of the relative claim. The student should note that this 
is the only disability under which an assured who has failed to comply 
with the provisions of this condition is placed. He should accordingly 
compare the sanction thus imposed by condition 1 1 , with the forfeiture 
of “all benefits under this policy”, which is the penalty exacted for a 
breach of condition 3. With this introduction condition 11 may be 
examined more closely. It reads as follows:— 

“On the happening of any loss or damage the Assured shall forthwith 
give notice thereof to the [Insurer] and shall within 15 days after the loss or 
damage, or such further time as the [Insurer] may in writing allow in that 
behalf, deliver to the [Insurer] ; — 

(а) a claim in writing for the loss and damage containing as particular 
an account as may be reasonably practicable of all the several articles or 
items of property damaged or d^royed, and of the amount of the loss or 
damage thereto respectively, having regard to their value at the time of the 
loss or damage, not including profit of any kind, 

(б) particulars of all other assurances, if any. 

The Assured shall also at all times at his own expense produce, procure 
and give to the [Insurer] aU such further particulars, plans, specifications, 
books, vouchers, invoices, duplicates or copies thereof, documents, proofs 
and information with respect to the claim and the origin and cause of (he 
fire arid the circumstances under which the loss or damage occurred, and 
any matter touching the liability or the amount of the liability of the [Insurer] 
as may be reasonably required by or on behalf of the [Insurer] together with 
a declaration on oath or in <dher legal form of the truth of the claim and of 
any matters connected therewith. 

No claim under this Policy shall be payable unless the terms of this 
condition have been complied with.” 

Under a condition in the more usual of the standard forms the notice 
must be in writing. Apart from any such precise stipulation, a verbal 
notice, whether by the assured or by his agent, is valid. In the case of 
a firm, notice by any one of the partners is sufficient. (Davies v. National 
Fire and Marine Insurance Co. of New Zealand,^ [1801] A.C. 485, 489.) 
A condition prescribing a notice in writing may, like all other stipulations 
which are fw the benefit of but one of the contracting ptarties, be expressly 
or impliedly waived by that party, as, for instance, in the matter under 
discussion, by the acceptance of a verbal notice. Such, at any rate, has 
been the view taken in several of the Dominion courts between 1886 
and 1026 1; and that view does but apply a well-recognised principle 
of law. 


> See Welfoid it Otter-Barry, 3rd "Ed., p. 369, note (i) and cases cited. 
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The importance of some such notice is self-evident, since, without 
it, the insurers might lose not only the first opportunity of determining 
the ori^ of the fire, but of intervening in any manner to which they might 
be entitled under their contract towards mitigating the damage. The 
honest holder of a policy of fire insurance in these days, and where cir- 
cfumstances permit, would make use of the telephone, or, if far afield, 
of the telegraph, and would later confirm the information thus forwarded 
by an appropriate letter. It is submitted that telegraphic information, 
if reasonably detailed and explicit, would amount to a notice in writing 
within such a stipulation. 

But far more serious considerations arise under clause (a) of this 
condition. For if any claim the assured may be minded to make is even- 
tually to, rank for payment, he must comply with the obligations imposed 
by this clause; that is to say, he must formulate that claim in consi- 
derable detail, and must see that it reaches the insurers within 15 days, 
or within such extended period as the insurers themselves may expressly 
allow. The two-fold nature of the duty thus imposed upon him is 
imperative. If he assumes that he need not get his claim in punctually, 
t.e., within the time allowed, there may be used against him the words of 
Lord Shaw of Dunfermline, who expressed himself as unable to ‘‘com- 
prehend the elasticity of punctuality” and unaware of any method of 
construing a contract, “by way of a contradiction of it”. ^Maclaine 
V. Cf<U(y, [1931] I A.C. 376, 393.) As, in the Orient, time seems to 
move uncommonly fast and man uncommonly slow, it might be the 
path of wisdom, from the assured’s point of view, to stipulate for at 
least 21, instead of 15 days, in this clause for it must often be a 
matter of no small difficulty in India to collect all the information requisite 
for a detailed statement of claim in so short a time. 

What amounts to compliance with such a clause in this last-named 
particular will, naturally, in large measure depend upon a proper con- 
struction (in the sense of interpretation) of the clause itself. 

As to waiving the time factor, the student must note that the 
mere absence of any objection to a claim sent in late will not operate 
as a waiver of the condition. (Whyte v. Western Assurance Co., [1875] 
22 L.C.J. 216 P.C.) The same case is an authority for the proposition 
that insurers are not estopped from relying upon a breach of this condition, 
merely by reason of the fact that, in spite of the claim being sentin late, 
they have contented themselves with a general denial of liability. On 
the other hand, where the insurers have condescended to state their 
reasons for repudiating the liability, and have not included amongst 
such reasons a breach of this particular condition, they will be regarded 
as having waived it. (Kelly v. Hochelaga Fire Insurance Co., [1880] 
24 L.C.J. 298.) So, too, where insurers (in a Scottish case) after receiving 
a notice out of time, made a requisition for a post mortem examination, 
the stipulation was held waived. (Donnison v. Employers' Accident 
j and Live Stock Insurance Co., [1897] 24 R. (Ct. of Sess.) 681.) To the 
I like efifect was the decision in the Canadian case of Lalibi v. Equitable 
I JUtUtud Fire Assurance Co., [1906] 29 Q.R.S.C. 143, where the insurers 
had offered to settle the claim, though the notice sent them had been an 
I informal one. 

I A modem case shows how far conduct on the part of insurers may 
/ entitle the assured to suppose that his claim had been treated as a valid 
one, subject to minor adjustments. In that case (Yorkshire Insurance 

I 


2 In many standard forms the period is 30 days. 
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Co. V. Crame, [1922] 2 A.C. 541 P.C.) the i^urers had taJcea poBseBaion 
of the 'assured’s premiseB, and had remained in poBaession well after 
receipt of the claim. It was held that they were estopped &om disputing 
its viidity. In a recent Indian case a plea of estoppel failed.^ 

Nice questions have arisen as to the circumstances in which condi- 
tions must fall to be regarded as conditions precedent. It has been 
held that when the stipulation as to furnishing particulars is coupled 
with a sanction, such as is found in the condition we are examining, namely, 
that non-compliance will disentitle the assured to payment of his claim, 
the substance of the whole condition is to bo regarded as creating a condi- 
tion precedent. (Stoneham v. Ocean Railway and General Accident 
Inavrance Co., [1887] 19 Q.B.D. 237, 241.) It is otherwise where the 
sanction amounts to no more than that no claim will be payable until 
such time as the requisite particulars are furnished. ^ For, if the insurers 
mean more than the plain words of the sanction thus expressed would 
convey to the assured, and indeed that they mean to make the furnishing 
of particulars within a specified time a condition precedent, it is for them 
to say so in plain language. In the ease last cited, a stipulation requiring, 
notice of accident to be intimated within seven days was held not to. 
be a condition precedent. 

Turning to clause (6) of this condition, the same would seem to be 
redundant, having regard to the stipulations contained in condition 3, 
set out above. 

Following ufK)!! the two other clauses in condition 11 already 
discussed, we meet with a sub-paragraph imprvjing on the assured the 
duty of furnishing the insurer, if called upon so to do, with various other 
matters of information, including documentary evidence in support of 
any claim made, and concerning any other fact which the insurers may 
reasonably require as falling within the general purposes expressed in this 
clause. 

An example has already been given earlier in this chapter of the snare 
which awaits him who treats his contractual obligations under this clause 
in a cavalier spirit. That was the case of IVelch v. Royal Exchange 
Assurance etc.* There, a timely requisition had been made by the 
insurers upon their assured to furnish them with information as to his 
banking accounts. The requisition was repeated both before and after 
certain arbitration proceedings (pursuant to a term in the policy) had 
begun. The requisition was not met in respect of certain banking 
accounts in the name of the assured’s mother but which were operated 
by himself, until he was actually under cross-examination in the said 
proceedings. In spite of the fact that these accounts, when disclosed, 
exhibited nothing by which the validity of the claim, as such, could 
possibly be impeached, the insurers were held to be entitled to make a 
requisition to see these accounts for what they were worth; that the 
assured was bound to meet the requisition within a reasonable time; that 
to meet it so late as the assured had done was not to answer the requisition 
within a reasonable time; and that, accordingly, the insurers were 
entitled to avoid the claim on the ground of non-compliance with a condi- 
tion precedent to its validity. 

All modem contracts of fire insurance contain some provision or 
provisions «entitling the insurer to enter upon premues which are the 

1 Sheik Abdul Mt^id v. Motor Union In*. Co., [1937] 7 Comp. Cas. 309. 

* Such a condition will not entitle the asiuied indefinitely to delay the 
delivery of particulars. He rnnst, it is said, comply within a reasonable time. 

* [1938] 4 All £.B. 299 ; and see p. £49, atUe. 
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8abjeot>matter of insurance or in which such subject-matter is to be 
found. Such powers are taken for purposes which have already been 
indicated in the last sub-section of the present chapter. A condition 
with this end in view figures as No. 12, in the policy under examination. 
It is worded as follows : — 

“ 12. On the hippening of any loss or damage to any of the property 
assured by this Policy the [Insurer] may 

(o) enter and lake and keep possession of the building or premises 
where the loss or damage has happened. 

(b) take possession of or require to he delivered to it any property 

of the Assured in the building or on the premises at the time 
of the loss or damage. 

(c) keep possession of any such properly and examine, sort, arrange, 

remove, or otherwise deal with the same. 

(d) sell any such property or dispose of the same for account of whom 

it may concern. 

The powers conferred by this Condition shall be exercisable by the 
[Insurer] at any time until notice in writing is given by the Assured that he 
makes no claim under the Policy err, if any claim is made, until such claim 
is finally determined or withdrawn, and the [Insurer] shall not by any act 
done in the exercise or purported exercise of his powers hereunder, incur any 
liahilily to the Assured or diminish the [Insurer’s] right to rely upon any of 
the conditions of this Policy in answer to any claim. 

If the Assured or any person on his behalf shall not comply with the 
requirements of the [Insurer] or shall hinder or obstruct the [Insurer] in the 
exercise of his powers hereunder all benefit under this Policy shall be forfeited. 

The Assured shall not in any case be entitled to abandon any property 
to the [Insurer] whether taken possession of by the [Insurer] or not." 

The purposes to be served by the powers conferred by clauses (a) 
to (d) above are said to be for the most part those which may be com- 
prehended by the word “salvage”; but that as “all claims are not 
honest, it is of the greatest importance .not only to the insjirers them- 
selves, but also to the public, that the insurers should be placed in a 
position to make a thorough investigation both into the details of the 
claim and into the circumstances of the fire, and this involves taking and 
keeping possession of the salvage, and the premises on which the salvage 

is, until the investigation is complete In many cases, it is 

impossible for the insurers to decide whether to contest the validity of 
the claim until all the circumstances attending the loss have been 
investigated : it frequently happens that decisive evidence showing, for 
example, that the claim is fraudulent does not emerge until the close 
of a prolonged and searching examination of the salvage”.^ It seems 
at least questionable, however, whether clauses (5) and (c) do not in 
terms confer powers much wider than are requisite for the aims envisaged. 

It appears never to have been authoritatively decided whether 
complete ouster of the assured, if an owner or occupier, is necessarily 
involved. There is a reporter’s note to the early case of Oldfield v. 
Priu, [1860] 2 F. & F. 80, which suggests that exclusion of the assured 
is not connoted. There is also the suggestion of Cave, J., in Scott v. 
JHercantile Accident & Guarantee etc., [1892] 8 T.L.R. 320, that where 


1 Thus Welford * Otter-Bany, 3rd Ed., pp. 265, 266 (whore the word 
"whrage” is used of the articles undestroyed) in explanation, if not apology, for 
the Standard Form 
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on a fire poUoy the insnrera set up the di^noe that the olaim is frau- 
dulently ezoessive, the Court ou^t not to make an order directing the 
salvage to be taken from the assured and kept in safe custody till the 
trial of the action. This obiter dictum was, however, earlier than the 
standard form we are now considering, and its only value today is indica- 
tive of the view held by a great judge that the rights of an assured as 
to the user of his property ought not to be completely sacrificed, or even 
obscured, for the single interests of the insurer. 

The second paragraph of the condition now under examination was 
designed to avoid the estoppels to which reference has been made in the 
previous sub-section of this chapter. The clause also seeks to avoid 
the liabilities which the insurers were held to have incurred in the 
interesting case of Ahmedbhoy Habbibhoy v. Bombay Fire and Marine 
Intwrance Co. to which attention has earlier been drawn in the present 
chapter.^ That case, it will be remembered, made the insurers liable for 
their own neglect of valuable machinery, whereby the same had much 
depreciated in value while they were in possession of it, pursuant to the 
exercise of powers not unlike those conferred by this condition. 

It is astonishing to find parties to commercial and domestic fire 
insurance policies, who seek genuine protection thereunder, agreeing at all 
to the inclusion of a clause so worded as is the last-named. 

In some colonial policies a clause has found favour alike with 
insurers and assured, and has indeed become a statutory condition in 
Canada (Ontario) since 1897, whereby insurers undertake to bear their 
share of loss and damage consequent up>on salvage operations. The 
standard condition referred to deals also with the topic of abandonment, 
and reads as follows : — 

“ Where property insured is only partially damaged, no ahandonmemt 
of the same voiU be aUowed unless by the consent of the company or its agent, 
and in case of removal of property to escape conflagration the company 
vnU contribute to the loss and expenses attending such act of salvage pro- 
portionately to the respective interests of the company or companies and 
the assured.” 

Since, at any r&to,'Castellain v. Preston, [1883] 11 Q.B.D. 380, 403, 
C.A., it is well settled* that there is not in fire insurance an3rthing corres- 
ponding to a constructive total loss, such as may be effected in marine 
insurance by a proper notice of abandonment.* 

Nevertheless, were an insurer consciously to accept abandonment by 
his assured to him of property wholly or partially damaged by lire, he 
might find himself laiided with disagreeable liabilities to third parties. 
To avoid anything of the kind, most standard forms of condition include 
some such provision as is to be seen last in the condition we are now 
examining. As the insurer, if ho pays an indemnity, has a right to the 
salvage (for otherwise an assured, by keeping the salvage as well as the 
indemnity, would be over compensated), the effect of the last-named 
stipulation is to enable the insurer to decide for himself what he will 
retain. 

It will be noticed that the sanction for non-compliance with any of 
the stipulations included in this condition, is the drastic one of forfeiture. 


> See p. 219, ante. 

* The doctrine was le-ststed in a modem case by Lord Aticinson. (Moors v. 
Evans. [1918] A.C. 186, 194.) 

* As to which see Ch^iter TV, pp. 194-206, ante. 
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(vii) Option to reinsiate or replace. 

As already pointed out very early in the present chapter, the 
development of insurance business on modern lines showed reinstatement 
OT replacement of property damaged or destroyed by fire to have proved 
a convenient alternative to the payment of monetary compensation.^ 
Accordingly, there has been evolved and incorporated in one of the 
standard conditions a number of provisions giving insurers an unqualified 
option in this matter of compensating their assured, while providing 
themselves with a number of special safeguards. In the policy under 
examination, one of such standard conditions has been incorporated as 
number 14. It reads as follows: — 

“14. T)ie [Insurer] may at [his] option reinstate or replace the pro- 
perty damaged or destroyed, or any part thereof, instead of paying the amount 
of t^ loss or damage, or may join with any other Company or Insurers in 
so doing, but the [Insurer] shall not be bound to reinstate exactly or com- 
pletely, but only as circumstances permit, and in a reasonably sufficient 
manner, and in no case shall the [Insurer] he bound to expend more in 
reinstatement than it would have cost to reinstate such property as it was at 
the time of the occurrence of such loss or damage, nor more than the sum 
assured by the [Insurer] thereon. 

If the [Insurer] so elect to reinstate or replace any property the Assured 
shaU, at his own expense, furnish the [Insurer] with such plans, specifica- 
tions, measurements, quantities, and such other particulars as the [Insurer] 
may require, and no acts done, or caused to be done by the [Insurer] with a 
view to reinstatement or replacement shall be deemed an election by the 
[Insurer] to reinstate or replace. 

If in any case the [Insurer] shall be unable to reinstate or repair the 
property her^y assured, beeause of any municipal or other regulations in 
force affeeting the alignment of streets, or the construction of buildings, or 
otherwise, the [Insurer] shall, in every such case, only be liable to pay such 
sum as would be requisite to reinstate or repair such property if the same 
could lawfully be reinstated to its former condition.” 

As in the case of all other so-called “standard” forms, this condition 
has been designed to avoid the efibet of a number of judicial pronounce- 
ments by which the holders of policies of insurance might do bettej than 
would be at all convenient to insurers generally. For example, it had 
been decided so far back as 1863 that on an insurer exercising his option 
to reinstate, there was thenceforward no longer a contract to pay a 
sum of money, but to reinstate the property. (Brown v. Royal Insurance 
Co., [1859] 1 E. & E. 853, 858.) And in the same year it was decided 
that an insurer was liable for the consequences of his failure to perform 
it adequately. {Times Fire Insurance Co. v. Hawke, [1859] 28 L.J. 
(Ex.) 317.) The Court in the first of the two cases named had pointed 
out that the election carried with it, as a matter of law, a duty so to 
recondition the premises as at least to restore the status quo ante, and 
that if, in discharging this duty, the insurers had found it more expensive 
than they had bargained for, still “they must either perform their contract 
or pay damages for not performing it*’. It was later decided in a colonial 
case (Smith v. Colonial Mutual Fire Insurance Co., [1880] 6 Viet. L.R. 
200) that where a second fire occurred during the process of reinstatement 


1 See p. 216, ante. 
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the assured was not conoerned, and tha Insurers must be regarded as 
their own insurers in such an event. 

Again, in the second of the cases cited above it had been held that 
if, owing to bad workmanship, the assured has had to undertake the 
work over again, the insurers are liable to him for the expense to which 
he has been put, leaving them, of course, with a right of action against 
the person responsible for the original bad work. 

All the foregoing disobliging circumstances are avoided by the 
standard condition as drawn. In the first clause the expression 
“reasonably sufiScient manner” at first sight seems less advantageous to 
the assured than an obligation “to put the house substantially into the 
same state as before the fire ” — an obligation not, however, carrying with 
it Skuy necessity to pull down the old walls and rebuild them on account 
of some defect in their foundation — which was the way Channel, B., 
described the liability of an insurer who had elected to reinstate. {Times 
Fire Insurance Co. v. Hawke, supra, at p. 407.) It is submitted, however, 
that the onlj’ proper way to construe the standard obligation in the 
foregoing respect is to treat the dictum of Channel B., cited above, as the 
proper test of what is “reasonably sufficient”. 

Clause 2 of the condition seeks to avoid the incidence of the settled 
law in the following particulars. To constitute an election, in the sense 
of choosing between making a money payment or reinstating or replacing 
the property, no formal statement on the part of the insurer is necessary; 
it is sufficient if his conduct be such as w'ould entitle his assured to believe 
that the choice had been made. The point is of no small importance to 
the parties, since an election once made cannot be withdrawn. 
(Suth^land v. Sun Fire Office, [1852] 14 Dunl. (Ct. of Sess.) 775.) 
Examples of conduct held indicative of the choice having been made 
are Scottish Amicable Heritable Securities Association v. Northern Assurance, 
[1883] 11 R. (Ct. of Sess.) 287), where negotiations had all along gone 
forward on the footing that there was to be a money payment ; and 
LcUande v. Phoenix Insurance Co. of Hartford, [1918] 54 Q.R.S.C. 461, 
where the question of the amount payable had, with the consent of the 
insurers, been referred to arbitration. The effect of these decisions was 
in each case to create estoppels which the clause we are examining is 
designed to avoid. It is submitted, however, that it will afford no shelter 
to an insurer who unreasonably delays a clear indication of the exercise 
of the option he thus secures to himself, and that it does not operate in 
bar of the principle that his election once made cannot be revoked. 

The remaining clause in the condition under examination calls, it is 
thought, for no comment. 

(viii) Reinstatement by the assured. 

Bead as a whole, the condition examined above will be found to 
debar the assured from himself undertaking the work of reinstatement 
unless be has notified the insurers that be proposes to make no claim 
upon them under the policy, or unless, having made no such statement 
of his intention, the insurers shall have made their own election in the 
matter, and in so doing have indicated that they will answer the claim 
by a money-payment. For the assured may not hamjser his insurer 
in the work of reinstatement if the latter shall have ma^ his choice in 
that direction — ^indeed, we shall shortly see that an assured may (where 
an appropriate stipulation occurs in the contract) be required in some 
sense to co-operate. But where there is a clear indication that the 
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insurer will make a money-payment, there is no bar to the assured 
carrying out any work of reinstatement or replacement which he may 
consider desirable, and afterwards applying the money received towards 
the expenses so incurred. Naturally he must be responsible himself for 
any difference between the actual cost of the work he thus executes and 
the amount recoverable under the policy. He cannot charge the insurer 
for any balance. As between insurer and assured, the latter may deal 
with the indemnity paid him as he pleases, for the money so paid him 
is his own. It is otherwise as between himself and some other party to 
another contract whereby he may be obliged to apply the whole of the 
insurance money to the work of reinstatement. It is, indeed, common in 
contracts between lessors and lessees, mortgagors and mortgagees, for 
conditions to be inserted, making it obligatory on one of the parties not 
only to insure the property against fire, but to apply the proceeds of any 
money payable under the policy to the work of reinstatement. And it 
may well be that an insurer may, in some manner, be made privy to 
some undertakitig of that character. So, it has been suggested, that if for 
some reason amounting to sufficient consideration in the law of contract 
the assured has made an express promise to his insurer that he wiU 
apply the indemnity paid him towards reinstatement or replacement as 
the case may be, and the insurer has made to the assured a pajmient in 
money upon the faith of that undertaking, an action may lie against the 
assured to compel him to perform it (Qveen Insurance Co. v. Fey, 
[18fi7] L.T. 239.) As for other persona interested in the property, it 
has been held that they cannot themselves proceed with the work of 
reinstatement and then charge the costs thereof against the insurers. 
{Simpson v. Scottish Union Insurance Co., [1863] 1 Hem. & M. 618, 628.) 


(ix) Reinslalement by statute. 

In the case last cited the plaintiffs considered that they might charge 
the insurers with the cost of the work done, chiefly on the ground that it 
was a case where the insurers were bound to reinstate by virtue of the 
provisions of a special statute. That statute is the Fires Prevention 
(Metropolis) Act of 1774 (14 Geo. 3, c. 78), which has been construed as 
applicable to the whole realm of England, but not to Scotland Or Ireland. 
Anyhow there are no such nice questions in India as to whether insurers 
can, in certain instances, be compelled by mandamus to reinstate. 


(x) Losses consequent upon reinstatement. 

It may be useful to the student at this^ point in our discussion of 
the topic of reinstatement, to point out that losses arising out of the 
act of reinstatement are, of course, not covered by the polic}'. They 
must in consequence be covered by separate insurance. The state of 
things envisaged is, of course, a fit subject of insurance, and in practice 
a great deal of modern business of this character is undertaken. It is 
sometimes specifically referred to as “ consequential loss ” insurance. The 
more usual losses covered by such special contracts are loss of rents or 
profits, and the additional cost which often has to be met in order to 
keep a business going while the work of reinstatement is proceeding. In 
a recent case it has been held that the cost of partly manufactured goo(b, 
if purchased for the purpose above-named, will rank for inclusion in 
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is covered hy a policy on increai^ cost of working. {Booth v. 
‘trMRmereiai Union .daaurance Co., [1922] 14 li. L.R. 114.) 

'Cbnsequential lose policies may aim be effected to cover standing 
ohki|^ such as salaries and wages. These, and kindred “overheads”, 
are lRiyal>le otH of earnings, and it is said that what is recoverable under 
gooh heads of claim by s consequential loss policy in the usual form, is 
'cover to the extent only to which these overheads would have been 
earned if no fire had occurred. (Mount Royal Asmrancs Co. v. Cameron 
Lumber Co., [1934] A.C. 313 P.C.) The last-named case is an authority 
sklso for the proposition that in order to estimate probable earnings for 
the purpose of such cover, a Court may accept a method of valuation, if 
widely recognised in the relative industry, though such method might be 
. described as arbitrarr. 

(xi) Replacement. 

There may be said to have grown up a distinction, in the law relating 
to insurance, between reinstatement and replacement *, the latter con- 
noting the provision of something similar to an article which has become 
consumed or damaged by fire. But, in strictness, mere provision of a 
similar object is not enough ; since, in order to restore the status quo ante, 
a similar object should be placed where the original object injured or 
destroyed had stoorl. Sometimes, it may be quite possible to achieve 
this end; in which case, nothing short of a replacement in the sense 
stated will meet the obligation created by the policy. In other instances, 
so strict a re-creation of the status quo may be impossible of achievement, 
when it would seem to be the path of wisdom not to attempt it, but pro 
tanto to offer an indemnity in terms of money. It may, however, be 
quite unreasonable to insist beyond a certain point upon the element of 
locality in the replacement attempted, as where by reason of the de- 
struction of the locality in which property in the nature of chattels had 
been placed, or by reason of the assured himself being unable legally to 
return there, it was held that such circumstances would not prevent an 
insurer from exercisiirg his option to replace, and that the assured might 
require the insurers to replace the property within a reasonable distance 
of the former locality. {Anderson v. Commercial Union Assurance Co., 
[1886] 65 L.J. (Q.B.)‘l46 C.A.) 

(xii) Co-operaiion. 

The history of fire insurance has exhibited instances where the 
assured has hampered the work of salvage, or otherwise contrived to 
obstruct insurers in exercising their rights under the relative policy. 
Experience has shown that a mere negative stipulation is not enough to 
protect insurers from conduct of this character; that, apart altogether 
from the question of interference, there is much which insurers must 
need accomplish before the 3 ’ can determine their final attitude to a parti- 
cular claim; and that the assured, being in most cases on the spot, 
generally has means at his disposal of which, except through him, the 
insurers could not avail themselves. It would obviously be reasonable, 
therefore, to make provision for co-operation and assistance on the part 
of the assured. So far as any such active assistance may involve an 

* The distinction is at onoe artificial and modem. In the older oases the 
wort "ro-instatement” is often used indifferently for Teeonstruetioii or repair of 
buildings and of the replacement of similar goods and ohattela, whether the last- 
named be chattels real or chattels personal. It strikes the author, however, that 
tins distinction, if consutently applied, would be nseftiL 
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assured in expenses which he would not otherwise incur, it cannot ItKit 
be fair that the insurer agree to meet them. , '' 

Thus the more m^ern standard policies ^ntain an cmaiSnu ' 
condition, designed to meet all the aforesaid circumstancest Ih the. 
policy under examination it stands as condition No. IS and reads as 
follows : — 

“The Assured shall, at the expense of the [Insurer], do, and concur in 
doing, and permit to be done, all such acts and things as may be necessary 
or reasonably required by the [Insurer] for the purpose of enforcing any 
rights and remedies, or of obtaining relief or indemnity from other parties-^ 
to which the [Insurer] shall be or would become entitled or subrogated upon 
the [Insurer] paying for or making good any loss or damage under this Policy, 
whether such acts and things shall be or become necessary or required before, 
or after his indemnification by the [Insurer].” 


(xiii) Contribution. 

The topic of contribution has been dealt with more or less at large 
much earlier in this treatise, and again with some particularity in the 
previous chapter.' The scale of this work does not permit a re-statement 
either of the doctrine itself or of the examples of its application which 
have already been given. In the policy under examination the subject 
of contribution finds a place in some two of its conditions. These are 
16 and 17. They are drawn in accordance with a well-known standard 
form and resjieotively read as follows: — 

16. If at the time of any loss or damage happening to any property 
hereby assured, there be any other subsisting assurance or assurances, 
whether effected by the Assured or by any other person or persons, covering 
the same property, this [Insurer] shall not be liable to pay or contribute 
more than [his] rateable proportion of such loss or damage. 

17. If the property hereby assured shall, at the breaking out of any 
fire, be collectively of greater value than the sum assured thereon, then the 
Assured shall be considered as being his oun assurer for the difference, 
and shall bear a rateable proportion of the loss accordingly. Every item, 
if more than one, of the Policy shall he separately subject to this condition.’’ 


(xiv) Arbitration. 

The subject of arbitration has already been referred to in the 13th 
condition of the policy under examination.* The relative condition 
providing for a submi.ssion to arbitration is No. 18 and reads as follows; — 
“ If any difference arises as to the amount of any loss or damage such 
difference shall, independently of all other questions, be referred to the decision 
of an arbitrator, to be appointed in writing by the parties in difference, or, 
if they cannot agree upon a single arbitrator, to the decision of two disin- 
terested persons as arbitrators, of whom one shall be appointed in writing 
by each of the parties within two calendar months after Imving been required 
so to do in writing by the other party. In case either party shall refuse or. 
fail to appoint an arbitrator within two calendar months after receipt of 


I Sm pp. 65-67 and 208, anU. 
> Bee pp. 266, 267, ante. 
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noHee in i^m$r rejum^ aw appoiniment^ Ike other party ehaU le at Ubarty 
to oppoiiH a edte tMrbilrator; aitd in eaee of diaagreemmt between the 
a/rh^ratora, the difference thaU he referred to tke decision of an umpire who 
shall have been appointed by them in writing before entering on the reference 
and who shall sit teith the arbitrators and preside at their meetings. The 
deedh of any party shall not revoke or affect the authority or powers of the 
arbitrcUor, arbitrators or umpire respectively ; and in the event of the death 
of on arbitrator or umpire, another shall in each case be appointed in his 
stead by the party or arbitrators (as the case may be) by whom the arbitrator 
or umpire so dying was appointed. The costs of the reference and of the 
award shall be in the discretion of the arbitrator, arbitrators or umpire 
making the award. And it is hereby expressly stipulated and declared that 
it shall be a condition precedent to any right of action or suit upon this 
Policy that the award by such arbitrator, arbitrators or umpire of the amount 
of the loss or damage, if disputed, shall be first obtained.” 

The student should note that the right to go to arbitration being a 
'ferm of the policy caiuiot be invoked where the contract itself is repu- 
diated. The student will notice from the case-law cited below that what 
amounts to repudiation is a mixed question of law and fact. 

The clause as drawn would appear to limit the subject-matter of 
arbitration to the amount of the loss and damage. The words “indepen- 
dently of all other questions ” being of themselves, it is submitted, 
wholly insufiScient to found a submission to arbitration of any other 
matter in dispute. The limited nature of the submission contemplated 
is further evidenced by the terms of the sentence with which the condition 
concludes. 

This particular condition is one of the standard conditions, and fell 
to be considered in India in the case of Eagle Star and British Dominion 
Insurance Co. v. Dinanath Hemraj, [1923] 47 Bom. 609. The same 
Court in the same case had to consider the rights of the parties under 
standard condition 19 which (as in the policy now under examination) 
ran: — 

“ In no case whatever shall the [Insurer] he liable for any loss or damage 
after the expiration of twelve months from the happening of the loss or damage 
unless the claim is the subject of pending action or arbitration.’’ 

The Court had also to consider the corresponding rights of the 
parties under the last clause of standard condition 13 which has been 
discussed in a preceding sub-section of this chapter.^ 

In that case, the materia! facts were that the relative fire had broken 
ont on the 2l8t March 1021 . Verbal notice had been given to the insnrers 
the same day, and a notice in writing followed the day after. The 
insurers notified the plaintiff forthwith that their surveyors would look 
into the matter; but much delay then ensued, and it was not until the 
22nd September in the same year that the surveyors rendered their 
report, which the plaintiffs were not permitted to see. On the 14th 
December, the plaintiffs called on the insurers to go to arbitration. 
Xo reply was received. A reminder was sent on the 6th January 1922; 
and on the next day, the defendants wrote alleging a difference as to the 
amount of the loss or damage, and indicating vaguely that there might 
be “other questions involved”. On the 10th January 1922, the plain- 
tiffs wrote to ask what were the " other questions involved” and two 
days later, the insurers’ attorneys wrote “our clients do not agree upon 


1 See pp. ZSS. 267, ante. 
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the amonnt claimed and ........ they cannot yet admit liability upon 

the policy ” 

The plaintiffa then commenced their action against the insurers in 
which they stated that the latter’s object was to delay matters until 
they could take advantage of conditions Nos. 13 and 19; that condition 
No. 18 (arbitration) was limited to disputes concerning the amount of 
loss or damage. They contended further that the effect of the letter of 
the 12th January 1922 was to reject their claim. The suit was for a 
declaration that the insurers were not entitled to reject the plaintiff’s 
claim in toto, and were only entitled to dispute the amount of loss or 
damage ; a declaration that, in the events that had happened, the plaintiffs 
were not bound by the arbitration clause; and, in the alternative, they 
prayed that in any event all matters in dispute other than the amount 
of loss or damage might be determined by the Court. Both the Judge of' 
first instance and the Judges of the Court of Appeal held the insurer’s 
letter of the 12th January 1922 to constitute a rejection of the plaintiff’s 
claim. The last-named Court read the arbitration clause as limited in 
the manner contended for by the plaintiffs, and accordingly held that the 
plaintiffa, in any event, were entitled to sue for the purpose of determining 
the propriety or otherwise of the insurer’s rejection of their claim. The 
Court did not feel called upon to decide the further question whether the 
amount of loss or damage would have to be determined by the Court on 
the ground which had appealed to Lord Haldane in Jureidini v. National 
British and Irish Millsrs Insurance Co., [1915] A.C. 499, 506, that thej 
arbitration clause had gone with the repudiation. 

The last-named Bombay case, as also Jureidini' s case, was considered 
by the High Court of Calcutta in Bejoy Lai Mukherjee v. New India 
Assurance Co., Ltd., [1936-37 ] 41 C.W.N. 339, a case m which the rights 
of the parties under these three identical standard conditions fell also 
to be determined. 

The facts in the Calcutta case were complicated by the form in 
which the plaintiff’s claim had been rejected. The plaintiff’s claim was 
for Rs. 20,000. The defendants seemecl prepared to admit loss and/or 
damage to the extent of Rs. 8,(Hg( but alleged that the difference between 
the two figures was so great as to entitle them to stigmatise the claim as 
fraudulently excessive, and thus to say that, by virtue of the 13th condi- 
tion, all benefits under the policy were forfeited. The Court (Derbyshire, 
CJ^., and Costello, J.) were unanimous in holding that the facts were 
not within the view apparently entertained by Lords Haldane and 
Dunedin in Jureidini’ s case (supra), but were within the judgment of 
Lord Reading in Stebbing v. Liverpool A London A Olobe Insurance Co., 
[1917] 2 K.B. 433, 437, in that, so far from repudiating the contract, the 
insurers were reiving upon that contract as entitling them to reject the 
claim. The right to insist upon forfeiture was a right which accrued 
under condition 13. In the result, and as the plaintiff, in reliance upon 
the coatract, had, in fact, gone to arbitration and obtained an award, 
judgment was entered for him for Rs. 19,500. The case is unusual in that 
the insurers who contended that they had meant to repudiate the 
whme contract, and the assured who contended that the former had not 
suoceeded in doing so. The Court of Appeal accepted the plaintiff’s 
argument that the allegation of fraud, in the particular circumstances, 
did not get rid of the fact that there was an actual difference between 
the parties os to the amount of damage, and consequently that the 
aasurod was entitled to have the difference between the parties as to that 
settled by arbitration. 
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A noent case in India appUoation of strictly eqiii< 

table doctrines in determining the ns^ts of parties under a policy of fire 
insurance. {Kanahya I/U Jjokia t. Asaicuraz^i OenerdUi, [1939] 9 Comp. 
Cas. 23.) '^e material facts were that the plaintiff had taken out a 
number of policies during the months of September, October and 
November 1936 covering jute stored in certain godowns. The policies 
were issued subject to a number of local standard warranties known as 
the “ Calcutta and Howrah Jute Press Tariff Warranties of the 16th of 
June 1937 ”. These warranties bore serial letters and followed a general 
declaration in these words : “ It is warranted during the currency of this 
policy (all and each of such warranties being of the essence of the contra/^ 
and the insured forfeiting all rights and benefits under the policy by any 
breach or breaches thereof) that ...” 

The material portion of clause (M) of the local warranties so incor- 
porated read as follows 

“ The term ‘godown' in this warranty shall mean the 

following and shall be incapable of having any other meaning : 

(i) Any separate self-contained building (with or without partitions) 
situate at a distance of 14 feel or more, from any other building, or any 
separate self-contained building situate less than 14 feet from another 
building provided that every uall thereof facing any such other building 
whether directly or obliquely shall be built of brick or stone without openings 
of any kind or if containing openings such openings being protected at all 
times by approved corrugated iron doors andjor shutters, unless such wall 
in any such other building is built of brick or stone without openings of 
any kind, or 

(ii) any compartment or part of any building which complies with 
sttb-cl. (i) hereof provided that such compartment or part is separated 
from the whole of the rest of the building of which it forms part by perfect 
party walls built of brick or stone without openings of any kind or if 
containing openings such openings being protected at all times by double 
fire-proof doors andjor shutters, or 

(Hi) any two or more compartments or parts of any building which 
complies with sub-cl. (i) hereof, which are as a whole separated from aU 
other parts of the said building by such ivaUs as are described in sub-el. 
(ii) hereof, or 

(iv) any group of two or more separate self-contained buildings situate 
at a distance of less than 14 feet from each other provided that if any part 
of any wall or any building in such group shall be situate within 14 feet of 
any building not forming part of such group the whole of such wall shall he 
cotudruded in the manner described in sub-cl. (») hereof”. 

It appeared that the godowns were of the general character 
contemplated by the policy but that, with the knowledge and approval 
of the insurers a special water-sprinkling system was to be installed 
which would involve the making of a number of relatively small 
openings in the walls through which the various necessary pipes would 
have to be led. It was common case that the work of perforating the 
walls to admit the passage of these pipes had begun when, on the 1st of 
December 1936, the fire occurred which gave rise to the claim in suit. 
The evidence was confl.icting as to whether, after the outbreak, every 
such opening had been effectively closed. The findings of interest were 
(1) th^ the holes made in the walls were not “ openings ’* within the 
meaning of the terms of the contract, as those terms were meant to 
refer o^y to openings permanent in character and of substantial stse ; 
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(2) even assnming that the hoka tkrA' “ c^nings ” within the meaning of 
the oontracti the insuranoe company had, by implication, waived the 
term and acquiesced in the yrork being carried out as quickly as 
possible. In the circumstances it was inequitable for the insurers to 
rely upon their right. Lort-Williams, J., further expressed the view 
that in construing policies of insurance tbo atrictum jus, or, as it ie 
sometimes called, the apex juris, is not to be clung to, since policies are 
to be construed largely for the benefit of trade and for that of the 
insured.^ 

(xv) Limiiaiion. 

The subject of limitation, ».c., of the time within which an assured 
is given an opportunity to make his claim prevail, is the subject of some 
three provisions. These have already been touched upon in the present 
chapter, but as allusions to limitation are scattered about the various 
conditions, it seems useful both to bring them together and to summarise 
their effect. 

The claim. — The claim itself by virtue of condition 11 must be 
forwarded within lli days of the fire, or within such e.xtended time as the 
insurer may expressly permit in writing. 

Enforcement of the claim. — Tty virtue of the second clause of 
condition No. 13, if the insurers di.spute the quantum of damage or the 
way in which the loss or damage has been put forward in terms of money, 
that question must go to arbitration; in which case no suit upon the 
poUcy can be instituted after three months counted from the date when 
the arbitrator or arbitrators (or, in the case of disagreement between 
the arbitrators, the umpire) shall haye made the award. 

If, however, the quantum of the loss or damage be not in dispute, 
but the insurer rejects the claim upon auy other ground contemplated 
by the policy, e.g., insufficiency of insurable interest or breach of any of 
the conditions, etc., no such ground of rejection can be compulsorily 
agitated before the arbitrators under condition 18. 

In such an event, therefore, by virtue of the second clause of condition 
13, a suit to enforce the claim must be instituted within three months 
of the date when the claim was rejected. 

The facts of the two Indian cases cited in sub-section (xiv.) of the 
present chapter afford examples of what has been held to amount to 
a repudiation of an assured’s claim, as also of what amounts to such a 
difference between the parties upon the topic of loss and damage as 
would entitle either of them to have that difference adjudicated upon 
by arbitration. 

In a recent case in Rangoon {Universal Fire and General Insurance 
Co. V. Japan Cotton Trading Co., [1926] 5 Bang. 208) the material facts 
were that one C. had taken out two policies of insurance on certain pre- 
mises used as a g inning factory, as also upon stocks of cotton and other 
goods there. Both these policies purport^ to have been assigned to the 
Japan Cotton Trading Co. A fire having broken out on the 5th of March 
1923, claims were put in both by C. and the purported assignees. Mean- 
while C. was prosecuted both for cheating and for the crime of arson. 
In both oases C. was eventually discharged. The operative date of such 
discharge in the ease of arson was the 24th of December 1923. Three 
months later, namely on the 4th of March 1924, C. and the Japan Cotton 

* See for another broach of warranty (not to store hazardous goods) Sk . Abdul 
Majid V. Motor Union, tie., [1987] 7 Comp. Cas. 399. 
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TrtMiing Go., as joiiit plaintifEi, iast^^taJted thw suit for the reooveiy of 
Rs. 62,368-7-7 on the two pdioies. The judge of first instance decided 
that the second plaintiff had no insurable interest, but he decreed the suit 
in favour of C. for Bs. 41,468-8-8. The insurers appealed on the ground, 
inter alia, that the claim had been rejected more than three months before 
the date when the suit was filed, and that therefore, under condition 
13 of the policy, the suit was barred by limitation. In support of 
the above contention the insurers relied upon letters addressed to the 
Japan Trading Co., in which the point was taken by the insurers’ solicitors 
that their clients did not appear to be under any liability towards the 
Japan Trading Co. 

The Court held, however, that this was no clear repudiation of the 
claim on the policy, and laid it down that “ liefore so stringent a condition 
as condition 13 of the policy can be enforced, it is clear that there must 
be very definite or clear evidence of repudiation”. Upon the evidence, 
the Court found, as facta, that at the time when the correspondence relied 
upon by the insurers was taking place, the prosecution of C. was still 
proceeding, and that the appellants wished the matter of the claim to be 
kept in abeyance until those proceedings had terminated; and that it 
was not until after the conclusion of the criminal proceedings, and actually 
within three months of the institution of the suit, that the claim was 
clearly and finally repudiated. 

(xvi) Onus. 

The general rule of law is that he who admits to a contractual rela- 
tionship and to a claim being made against him in virtue of that relation- 
ship. but who takes upon himself to say that for certain reasons he may 
lawfully avoid the {^articular liability which the claimant seeks to enforce 
against him, must assume the burden of proving all material fact or facts 
on which he relies for establishing that defence. It is thus long-settled 
law that he who confesses but seeks to avoid, must take upon himself 
the onus of proving affirmatively how he avoids. ^ 

Applying that principle to wntracts of insurance, it might be expected 
that an insurer who admits the policy and admits the relationship of 
insurer and assured, but sets up the case (for example) of the breach of 
some condition, must accept the onus of proving the breach relied 
upon. We shall find that this rule prevails unless the insurer succeeds 
in contracting out of it. 

Experience shows that in many instances the rule works hardship 
on insurers. Accordingly, they have in various directions sought to 
shift the onus from themselves to the assured. This is not to say that 
they can alter the law relating to the burden of proof. On the contrary, 
it is because they cannot alter that law, that they have sought to obUdn 
the assmit of the would-be assured to a number of express conditions, the 
effect of which is, pro tanio, to deprive the latter of his right under the 
general law to have every allegation of a breach of the contract proved 
against him. The following are instances of clauses so framed as 
shift the burden of proof. The references are to the policy under 
examination : — 

(o) In condition 4, where, by the second proviso, the assured is 
shouldered writh the burden of proving that any fall or displacement is 
actually caused by the fire. 

< In temu o[ the adjectival law relating to Pleadings, a defendant who 
fainaaelf in this position is said to be putting in a plea of “Confession and Avoidaace , 
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(b) In condition 6 the assured is similarly made to bear the burden 
of prdving that the loss or damage he has sustained is outside the 
remarkably wide series of exceptions which that condition embraces. 

Look^ at more closely, this deprivation of an assured’s right in law 
to have the facts relied upon by his adversary proved against him, is, in 
many of the circumstances contemplated, rather apparent than real. 
For by the relative law of evidence in India expressed in section 106 of 
the Indian Evidence Act i where any fact is expressly within the knowledge 
of any person, the burden of proving that fact is upon him. Thus, 
although it may turn out in a particular case that the assured at the 
moment may be no better informed than his insurers as to the origin of 
the fire which led to the loss and damage for which the indemnity is 
sought, it must at least be conceded that, as between an insurer and his 
assured, it is the latter who, in the generality of cases, is more likely to 
be able to give the real answer to the material questions touching the 
circumstances which gave rise to, or immediately surrounded, the loss 
and damage involved. With this view in his mind, then, if the student 
will look at the several exceptions contemplated by conditions 4 and 6 
in the policy we are examining, he will, we think, agree that on the whole 
it is reasonable to place tlio burden of proving the material facts which 
would enable the claim to succeed upon the claimant himself, rather than 
upon the insurer who has to meet it. And in that view there would 
appear nothing unfair in making any potential claimant accept such an 
obligation as a term of his contract. 

In the result, therefore, save to the extent de.scribed above, the onus 
of establishing that the circumstances surrounding a claim are such as 
to take it out of the contract of insurance, rests upon the insurer. 

So, if an insurer seeks to avoid the policy on the ground of fraud, 
the burden is on him to prove not only fraud as such, but the particular 
fraud alleged; and to do so with the utmost exactitude. It is a trite 
saying that to succeed us a defence, fraud must l)e proved “up to the 
hilt Again, if acts of commission or omission on the part of the assured 
be relied upon as entitling the insurer to treat the former’s rights under the 
policy as forfeited, it is for the insurer himself to establish affirmatively 
the nature of the conduct he relies upon. It has indeed been held in at 
least one case (Barrett v. Jenny, [1849] 3 Ex. 535, -per Parke, B., at p. 542) 
that where an insurer is relying upon the absence of some notide on the 
part of his assured, it is for the former to prove that no notice as required 
by the particular condition or conditions relied upon was in fact received. 
In like manner, where the insurer is relying upon some alleged mis- 
description or misrepresentation, or upon an alleged concealment of a 
material fact, the emus is entirely upon him to establish the truth of the 
allegations he makes. Sometimes an over-valuation on the part of an 
assured may be such as to make the statement, however innocently made, 
80 gross a mis-statoment as to entitle the insurer to avoid the policy. 
The doctrine depends upon the insurer’s right to a truthful statement of 
every material fact; and a statement as to value may be within that 
category. This is necessarily the case where the policy happens to be a 
valued policy. In practice, such policies are rarely found in fir© insurance 


> Act I of 1872. 

* The metaphor is derived from the notion of a man defending himself by 
eounter attacking his adversary with a drawn ss'ord under oonditiona so desperate 
that, to be sucoessful, he must run that sword into the body of his enemy right up 
to the place where his hand grasps his weapon. The place where a swordsman 
grips bis sword is called the “hilt". 



Inswnntx in BrUiah India 

buBineas. iNTatarally whore such o dm^nstanoe happens to be material, 
over-valuation, if ddibrnnite, may be to gross as to amount to fraud. 
If, then, an insurer relies upon over-valuation as a ground for avoiding 
the pdicy, it is but reasonable that upon him should devolve the duty 
of establishing such over-valuation as a fact, and so it has been held in 
Canada. (Harrison v. Western Assurance Co., [1903] 1 Com. LJl. 490.) 

(xvii) Determination. 

The policy tmder examination contains a provision whereby the 
assurance may be terminated. The relative condition is N^o. 10 and is 
in the following words: — 

“This assurance may be terminated at any time at the request of the 
Assured, in which case the [Insurer] will retain the customary short period 
rate for the time the Policy has been in force. This assurance may also at 
any time be terminated at the option of the [Insurer] on notice to that effect 
beinq given to the Assured, tn which case the [Insurer] shall be liable to repay 
on demand a rateable proportion of the premium for the unexpired term from 
the date of the cancelment." 

From tlie above condition it will be seen that both sides may bring 
the contract to an end : the assured by requisition on the insurer, on terms 
of forfeiting a customary sum, by way of consideration for the risks run 
daring the time the policy has been in force; by the insurer, on notice 
to his assured, when a rateable proportion of the premium already paid 
is returnable. The condition is silent upon the factor of time. It would 
seem, therefore, that either party may, in effect, cancel the contract 
with immediate effect. 

Apart from so special a clause, such as that to which the attention 
of the reader has just been directed, the policy may bo determined by 
reason of the operation of an agreed time factor ; as where goods are 
insured till their delivery to the buyer, in which case the contract deter- 
mines if and when such delivery is made. Where no time is expressed 
within which the property covered by such an insurance is to be delivered, 
the contract remains in force for a time reasonable, in the circumstanoes, 
to effect such delivery. (AUagar Rubber Estates v. National Benefit 
Assurance Co., [1922] 12 LI. L.L.R. 110, C.A.) 

13. Double and Over-Insuranee. 

As already pointed out, the law permits a man, unless he be actuated 
by fraud, (a) to put any value he chooses upon his property, (b) to decide 
upon the amount of money which he will accept as a complete indemnity, 
and (c) to insure with whom he pleases and with as many insurers m he 
can find. Wlien the assured has placed an exaggerated value on the 
property at risk, or has covered himself on one policy in an amount 
out of all proportion to the real value of that property, he is said to be 
over-insured. So, too, where he has obtained more than one policy 
upon the same subject-matter, he is said to be doubly insured; and 
where the aggregate of the sums for which he is insured under all the 
pdicies taken together, exceeds the value of his real indemnity, he ia 
said to he over-insured by double, or multiple insurance, as the case may 
be. Under the law, no matter how many policies he may have obtained 
in respect of the same subject-matter, an assured can get no more than 
the value of the subject-matter lost to him. This is so because his 
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oontraot ia fundamentally one of indemnity ; he cannot be allowed 
to receive a siim of money exceeding that which would provide the in- 
demnity.^ It is thus of the utmost importance to an insurer that ho 
should know the extent of the cover which the assured may have obtained 
from others. And, as pointed out in National Protector Fire Inaurance 
Co. V. Nivert, [1913] A.C. 607, 611 (P.C.), a person over-insured may be 
not too careful in the protection of his property against fire. There is no 
double insurance where the policies cover different risks. Thus the 
overlapping of a fire policy upon goods in transit by rail and a marine 
policy covering them against fire in a warehouse, wiU not be an example 
of double insurance requiring notification to both the insurers concerned. 
(Australian Agricultural Co. v. Saunders, [1875] 10 C.P. 668, 674.) Simi- 
larly, the insuring of the same subject-matter by a number of policies, 
each taken out by a separate person having an individual and different in- 
terest in the property at risk, is not within the notion of double insurance. 
The classical case upon the topic of double insurance is North British and 
Mercantile Insurance Co. v. London, Liverpool db Globe Insurance Co., 
[1877] 6 Ch.D. 669, C_A. A condition against double insurance, if 
broached, must' render the policy void, for the reason that a contract 
of insurance is, unless apt words are used to produce another effect, an 
entire contract and not severable. 

14. Assignment. 

The law relating to assignment of policies has been, it is thought, as 
fully dealt with in an earlier chapter as is consistent with the scale of this 
treatise. The student of fire insurance is, therefore, referred to the fore- 
going exposition of the law alluded to.* 

15. Forjeiiure. 

The reader uill have noticed two examples of conditions appearing 
in the specimen policy which we have been examining, whore the sanction 
for any broach is forfeiture of all benefits under the policy. Like all 
other stipulations made for the exclusive l)enefit of one party to a contract, 
the party so benefited may, if ho so choose, waive the stipulation. So, 
if the insurer does not insist upon the forfeiture, the benefits to the as- 
sured conferred by the policy will subsist. What amounts to a waiver of 
any right under a contract is a mixed question of law and fact. An act of 
waiver may bo either express or implied. In the case of an unpaid 
premium, for instance, where forfeiture is the sanction imposed by the 
contract for non-payment thereof, its acceptance after breach will operate 
as a waiver of the condition. 

Allen enemies. — Rights under a policy of fire insurance are not 
forfeited by operation of law merolj'^ because one of the contracting 
parties becomes an alien enemy. The true view of the matter is that 
payment under the policy is suspended till war has been succeeded by 
peace. It has been held, however, that because payment to an alien 

> In a valued policy the value stated is conclusive between insi^ and assured,* 
eaofa being preoluaed from aaserting tl*e real value to be otherwise than w^t ia 
stated. For this reason, fire insurance business upon a valued policy basis is not 
common. 

• See Chapter III, pp. 82 et «}., ante. 
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OBBnrod may be suspended, bis ^hts payment ultimately ate pte- 
served so long as he performs his allotted duties under the oontoaot. 
If he fails in ^is, however, his policy will lapse. (Halsey v. LowemfM, 
[1916] 2 K.fi. 707 ; Seligman v. Eagle Insurance Co., [1917] 1 Oh. 619; 
Tinglty v. MvUer, [1917] 2 Ch. 144; Zinc Corporation Ltd. v. Hirsdi, 
[1916] 1 K.B. 541.) 

In the last-named case, the right of the Crown at common law 
to take possession of an alien’s property situate anywhere within the 
King’s Dominions where the common law runs, and to exercise proprietory 
rights over such property, was considered. It has l>een said that, save 
for the rights of the Crown over an ahen enemj-, there is no forfeiture 
of an alien enemy’s rights under a contract. (Halsey v. Lowenfeld 
(supra)-. Be Hilckes, [1917] 1 K.B. 48; Hugh Stevenson k* Sons, Ltd. v. 
Aktiengesellschaft . [1918] A.C. 239.) But the distinction must be observed 
between rights and remedies. It is the former which are preserved to 
the alien enemy, and the latter which are kept in abeyance. (.Janson v. 
Driefontein Con^idated, [1901] 2 K.B. 41,9 ; and on app)eal, [1902] A.C. 
484.) 

16. What is recoverable. 

What is recoverable is, in theory, compensation for the actual loss. 
As every pohcy contains a statement of the maximum sum for which 
the insurer agrees to be liable, it follows that in practice an assured can 
only get a sum covering his actual loss if and when the real indemnity 
does not exceed the agreed indemnity. Partial loss needs skilled iiMess- 
ment ; and what is payable in respect of a partial loss is a matter fer cal- 
culation based upon a skilled survey of the damage done. 

Under a valued policy both parties are concluded as to the measure 
of the indemnity in respect of a total loss; under an unvalued policy the 
amount which would csjver a total loss may well l>e a matter of dispute. 
It is for this reason that an arbitration clause is usually included in a 
modem pohcy of fire insurance; for inasmuch as what would amount 
to a proper compensation is purely a question of fact, it is obviously 
a sensible thing to leave its adjudication to commercial gentlemen familiar 
with the kind of considerations which help to solve debatable questions 
of such a character. , 

Those debatable questions are, however, limited by the appUcation of 
certain principles of law ; and it is these principles which in large measure 
govern the method of valuation to be adopted in particular circum- 
stances. The law lays it down that what is recoverable is the value — 
whatever that may be found to be — (i) at the date of the loss or damage 
(Chapman v. PoU, [1870] 22 L.T. 306, 309; CoUingridge v. Royal Exchange 
Assurance Corporation, [1877] 3 Q.B.D. 173, 176; Westminster Fire Office 
V. Olasgow Provident Investment Society, [1888] 13 A.C. 699, 704; Phoenix 
Assurance Co. v. Sjtooner, [1905] 2 K.B. 7.53, 756); and (ii) at the place 
of occurrence (Rice v. Baxendale, [1861] 7 H. A; N. 96, 101; Liverpool, 
London & OUAe Insurance Co. v. Valentine, [1898] 7 Q.R.Q.B. 400). 

It is also well settled as a matter of principle that what lawyers call 
a pretium affectionis — ^the price which sentiment or affection may put upon 
the property at risk — is not its value for the purposes of the indemnity : 
that, indeed, any such artificial value must be excluded from the estimate. 
(Re Egmont's, Earl of. Trusts: Lefroy v. Egmont, [1908] 1 Ch. 821, 826.) 
So that it is the so-called “intrinsic” value which needs to be arrived 
at. Perhaps what is here meant by “intrinsic" value needs a little 
explanation, and this is best done in this instance by illustratioii. Fat 
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ex&mple, thdn, every holograph letter consists of paper with writing upon 
it: the latter will bis either in ink or in some other substance capable of 
making the writing visible. But the intrinsic value of the letter is not 
the value of these materials, A letter from Napoleon Buonaparte will 
have a value measured by mankind’s existing interest in Napoleon the 
man, and in the historical importance of the subject-matter of the 
particular letter. On the other hand the letter of any mother to any 
son will ordinarily be of merely sentimental value to the person addressed 
or to some other near relation or friend. But, again, such a letter may, 
by its antiquity, have acquired a curiosity, and upon that basis have 
attained a value far beyond anything founded on mere sentiment. In 
like manner the intrinsic value of a work of art such as a painted portrait, 
a piece of sculpture or a simeimen of the jeweller’s handiwork will not 
depend merely uj)()n the value of the materials employed, but almost 
wholly updn contemporary opinion > as to the artistic merits of the object 
viewed as a whole. An historical interest is, of course, capable of investing 
any object with extrinsic interest, over and above any value which it may 
otherwise possess, either by reason of artistic merit, or by the nature of 
the materials which liapfien to have been employed. 

“Intrinsic” value is sometimes spoken of as synonymous with 
“market” value, and it ha.s been ob-sorved that in theory, market value 
and the cost of reinstatement slioiild prove to be the same. In practice, 
however, this is frequently not the ease. But the student must remember 
that such expressions as “market value”, “intrinsic value”, “cost of 
reinstatement” and so forth, have reference only to practical attempts 
which have to be made to ascertain the compensation which ought to be 
paid. It is not market or intrinsic value, or costs of reinstatement, 
which the insurer agrees t*) j*ay or the assured to accept. What the 
contract purports to sssure is an indemnity, however arrived at. 

As stAtorl in an earlier part of this chapter, if replacement in kind 
can achieve the aitn contcmplaterl by the parties, suc’h replacement will 
fulfil the contract, and no money iMiyment will be required. In such a 
case, if it happen that the artiile replaced be slightly better than what 
has been dostroyiKl, the assured gets something more than an indomnity ; 
but the insurer, having elected to adopt this method, caimot be heard 
to complain of some added advantage which the assured may thus 
have acquired. On the otlior hand, if comjiensatiou in money has been 
paid, and paid ujkiii tlie ba.si.s of (he I’osts of reinstatement (for example 
the cost of new niacliinerv in replacement of old) an allow’ance by way of 
deduction may jiroperly be made so as to arrive at the actual value of the 
inachinerv destroyed. {Vnnee v. Forster, [1841] Ir. Circ. R. 47, 50.) It 
is thus evident that no single basis of calculating the value is suitable 
for one and all cases of loss or damage. 

Experience, however, has shown that the following methods have 
l>een found to work fairly in the solution of the relative problems; 

Stock-in-trade. — In the case of inercantilo interests the market 
value of stock-in-trade is taken and calculated as at the date and place 
of occurreiu'e. Where there is no such market, then the value is found 
l>y taking the price at tho place of oripn plus costs of transport there- 
from, and a margin representing the importer’s profit. {O’Hanlan, v. 
<i. W. Rly. Co., [1805] 34 L.J. (Q-B.) 154.) 


' By contemporary opinion in Uiis context is meant the opinion of well-informed 
porson* at the date of the occurrenoe. 

19 
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Goods in process of manufadkire.— It seems to be genendlj 
agreed that merely to calculate upon the basis of costs of production is to 
arrive at less than the value of the thing covered by the policy. Since the 
question to be determined is the value of the article or articles in the stage 
(hey had reached at the date of occurrence, it may, on occasion, be not unfair 
to offer the price of the materials plus the cost of labour calculated to that 
date. But if the property at risk be so advanced in its process of manu- 
facture as to require but little more attention to attain to the condition 
of a finished merchantable entity, then there must at least be some addi- 
tion to the costs of materials and production. The quantum of that 
addition will aim at reaching a figure less, but not much less, than the 
price of the finished product at the factorj'. 

Articles in use. — It was decided in Grant v. Aet)M Imurnnce Co., 
[1862] 15 Moo. P.C. 516, that the assured is not indemnified for articles 
actually in use unless he be paid the cost to him of resupplying himself 
with articles similar to, and as useful as, those which he has lost. Thus 
it is not market value, but the cost of reinstatement, which will meet the 
case. An earlier Scottish decision had reached the opposite conclusion. 
(Hercules Insurartce Co. v. Hunter, [18:16] 14 Shaw (th. of Soss.) 11.^7.) 
It is submitted that the decision of the Privy Council in Grant v. Aetna 
Insurance Co. is binding upon the Courts in India, and, anyhow, represents 
the better opinion. 

Buildings. — It was pointed out in the leading case of Ctistellain v. 
Preston, [1883] 11 Q.B.D. 386, 466, 461, that even where the promises 
has an indubitable market value, such a value does not necessarily 
(i.e., in every case) represent a proper indemnity. In many instances 
such a value may well represent wholly inadequate compensation for 
loss of a building appropriately sited, e.g., a jmrticularly well-placed 
factory or school. Indeed experience shows that in most cases where a fire 
has resulted in the total destruction of a building, the cost of reinstate- 
ment is the only fair criterion of the value for purposes of the indemnity 
contemplated by the contract. 

Assessment of damage done. — The total destruction of buildings 
by fire is a type of event much less common than more damage by the 
same calamity. .\nd the real practical difiiculties fur the most part 
arise in correctly estimating the value of the damage done, where destruc- 
tion by fire has been only partially sustained. The business of survey- 
ing damage by fire for the purpose of assessing compensation is almost 
a profession in itself. A discussion of the various methods adopted in 
such matters is, however, wholly outside the scope of this treatise. 

17. Subrogation and Contribution. 

The principles of law which govern rights to bo categorized as those 
of Subrogation have alreakdy been fully discussed in an earlier chajpter of 
this treatise.! To that discussion the reader is referred. It is thought 
also that what has ^rlier been said upon the topic of Contribution* is 
equally applicable to the rights of several insurers who have issued fire 
policies in respect of one and the same prO[)erty at risk. Accordingly 
those principles need not be restated here. 


! See Chapter 111, pp. fi3, 03, 00, 72 et teg., antt. 

* See Chapter 111, pp. 06, 60 and 77 ; aa also Chapter IV, p. 200, ante. 
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INSURANCE AGAINST LOSS BY DISHONESTY 
OR NEGLIGENCE 

1. Preliminary. 2. The Policy: — Conditions, including excep- 
tions — Construction of policy — Combined policies. 3. Onus. 4. Dis- 
honesty : — Preliminary — Burglary and house-breaking in the law of 
England — House-breaking — Analogous law in India — Larceny in the law 
of England — Theft in the law of India — Robbery in English and Indian 
law — Dacoity — Blackmail and extortion — Cheating — ^Embezzlement, 
criminal misappropriation and criminal breach of trust — Non-technical 
definitions — Special risks arising from dishonesty. 5. Negligence : — 
Theories, fi. Transit Insurance ; — Carriage by water — Carriage by 
land — Railways — Indian Railways — Risk notes — Misconduct — Indian 
Railways as insurers — Railway Insurance in practice — Competitive 
insurance — Stamps — Extent of transit insurance — Discovery — Carriage 
by air — Aviation control — Carriage of goods by air — Liabilities of 
carriers b}' air — Air risks covered by ordinary insurance — Transit 
by post — Liability — Definitions — Prohibitions — Registration — Value- 
payable articles — limitation — Foreign articles, fraud — Statutory rules 
08 to insurance — Postal Insurance Rules — Summary. T. Guarantee 
Insurance : — Preliminary — Fidelity guarantee — The risk — Time factor — 
Consideration — Fidelity insurance and ordinary guarantee — Cause of 
action — Servant procuring the insurance — Duties devolving on the 
assured — Notice of loss — Modern fidelity guarantee business — Form 
of policy — An unusual stipulation — Position of Receiver or Liquidator — 
Payment under the policy — Subrogation and contribution — Other 
guarantee business. 


i. Preliminary. 

Insurance against loss of property by dishonest dealings with it or 
by conduct amounting to negligence is a branch of insurance business 
which may bo said to bo still in its infancy in India. Such business, 
however, is undoubtedly expanding. It aifoi^s, certainly, one of the most 
useful safeguards lor the merchant or tradesman — especially for him who 
traificks in gold and silver or in jewellery of any kind — for the fine art 
dealer, and the like. It is of equal importance to bankers, to lawyers in 
whoso keeping a client’s securities may 1» lodged, and to any ordinary 
householder who is accustomed to keep at his place of residence personal 
property of genuiiudy intrinsic' value.' 

A contract of insurance created to subserve any of the above 
purposes is personal in its nature, and, as in the case of all other uontraota 
so conditioned, its benefits are not assignable by merely unilateral action. 
In other words, to validate an assignment of any of such benefits the 
consent of the insurer is a pre-requisite, so as to substitute one of the 
parties to the contract by what lawyers call a novation. 

* As to the muaiiing to be put upon the pltfaae "intrinsic value ’’ in the law 
relating to the insurance of property, see the discussion in Chapter V, p. 288, emte. 
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As in the case of every other oontniict of insurance the parties are 
bound in their dealings with one another by the rule of good faith — 
uberrima fides, literally the tdtnoU good faith. The contract sooner or 
later will be embodied in an instrument styled a policy. In practice, 
there is usually a cover-note, as it is called, by which insurance is secured 
between the period when the property at risk is agreed to be covered and 
the date when the policy is forthcoming. What has earlier been said 
in this treatise upon the subject of the form and general characteristics 
of a policy, upon the effect of the issue of a cover-note, and upon the topic 
of premium — which represents the monetary consideration for the indem- 
nity offered — applies to contracts of the kind which are the subject- 
matter of the present chapter. It wore inconsistent with the scale of 
this treatise to repeat those ol>.sorvations liere. To the rights creatwl b3' 
the policy’ those principles apply which have been alreadj' set forth and 
discussed earlier in this treatise under the heads of competency’ to 
contract, indemnitj’, assignment, sjibrogation and contribution. In 
order to read the contract aright the sjime canons of construction 
are to be applied as arc requisite for doiin; justice to any other contract 
of insurance. 

Inasmuch a.s all the foregoing topics have already Iwn the subject 
of exposition earlier in this treatise, the reader is referred to the relative 
passages. t They need then no further exposition in what follows. 


2. The Policy. 

In general, policies designed to cover losses occasioned by dishone.sty 
and in any way associated with domestic or business premises are some- 
what les.s complicated than marine or fire policies. Commonly they 
recite (i) a “projiosal” as having liecn ma<le by the assureil, and (ii) an 
agreement that such pro{K»sal shall lx* the basis of the contract, and 
(iii) the paymient of premium. The instrument thus "attracts” the 
proposal and all representations which the a.ssurcd has made therein. 
fSomc insurers issue to proposers a questionnaire, and the proposal is 
often so drawn as to attract as material representations the assured’s 
answers to the questions so put to him. 

In this connection the reader is referred to tho.se discussions earber 
in this treatise which have for their subject-matter the topics of material 
representations generally, and warranties in particular, as also the legal 
effect of a misrepresentation. For the legal effect of failure to furnish 
any information which the proposer will be taken to realise as affecting 
the risk which he asks his insurer to undertake, the reader is reforrod to 
the discussion of the role of good faith which he will Gnd in Chapter III 
of this treatise.^ 

Conditions, including exceptions. — Readers of the earlier chap- 
ters of this treatise will have realised that modern policies of insurance 
rarely, if ever, consist of but a few clauses in sim{>le language. Indeed, 
the devdofmont of this special branch of the law of contract is marked 


' For th« topic of Competency, me Chapter 11, pp. 19 et ttrq., ante. For an 
«xpoiution of the pnnciploH relating to Indemnity, AAMignmcnt, Htihrt>gatlon Wfid 
Coniributiofit (tee Chapiter III, pp. arUe. For the character of Inmiranco 

Policies generally, for thoiuiture of Preaiium, and tlu) efTcc't of covor-iuiU^M, Hoe ibid^ 
pp. 78 rt »eq. ; and for canons of construction, Chapter IV, pp. 131 ft 0 tq., anU, 

* Pagea 89»91, anit. 
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by a tendency to fence the insurer’s promises behind a considerable body 
of conditions, prominent among which are what are styled “exceptions”. 
The object aimed at is precision in describing the risk to be covered. 
Thus in order to ascertain with any exactitude what it is for which the 
insurer undertakes to provide an indemnity, the so-called “operative” 
or “promissory” words must be read in conjunction with each and every 
“exception”. 

In the insurance world of today it is possible to insure against 
risk grounded in any form of dishonest dealing with property. But 
most of such risks need to be specially insured. Indeed, a general 
survey of modern insurance husinass reveals that what is an expressly 
excepted peril under one policy is the actual risk assumed under another. 
The most recent development is the possibility of biking out a policy 
“against loss from any cause whatsoever”. Before, however, saying 
more of the last-mentioned type of insurance or of any other type of 
combined policy, a brief review may be offered of the commoner Excep- 
tions in policies taken out to cover los,sea occasioned by dishonest deahngs 
with property. The usual ‘excepted” risks may lie thus grouped; — 

(1) Risks by dishonest dealings consequent upon war or any like 
state of affairs. 

(2) Prcdi.sposing influences such as riots or any other form of eiril 
commotion. 

(3) Risks which may be included in the jierils commonly accepted 
in some other tyjie of policy. 

(4) Participation or connivance in the offence occasioning the loss 
on the part of Ihe assunsl, his family, his servants, his tenants or of persons 
lawfully on his premises. 

Construction of policy. — Now it has boon said that the question 
whether a fjolicy of insurance against loss of propert y by dishonest jrersons 
imports the twlmicalitios of the criminal law in the matter of definition, is 
one of construction. In other words, it is to tlie wording of the policy itself 
that we must look for the answer, htlce v. iSimniorrs, [1926] 1 K.B. 366, is 
a case of great intorc.st in which, on construction, the policy was held to 
cover a dishonest taking such as the facts showed as having occasioned 
the loss, whether or not such taking would have amounted to larceny 
at Common larw, or larceny by a trick under the Larceny Act, 1916, or 
whether, again, the culprit would rather have lieen amenable to the law 
relating to obtaining goods by false pretences. Lake v. Siimiwm went 
to the House of Isirds, aiul in that place, as well as during its passage 
there, a great deal was said ns to how a commercial document such as a 
policy of insurance against risks to projxirty, — jiarticularly a contract 
of insurani-e against crimes such as burglary or theft, — ought to bo read. 
It is to be collected from the views expressed on that subject that the 
words ustxi to define the risks covered are not necessarily (t.c., in every 
instance) to lie read in the technical sense in w’hich they are understood 
in the criminal law.* But, after all, the doctrine thus stated is the familiar 
one, long settled as a canon of construction in the law of contract, 
namely, that the Court will strive to give to the words used the meaning 
which it considers the ]>artie8 to the contract intended those words to bear. 
Thus it is that, while it is true that words expressive of the risk to be 
covered may, in a particular context, bo interpreted in a popular rather 
than a technical sense {EquUabk. Trust Co. of Atw York v. Henderson, 
[1930] 47 T.L.R. 90), it has been held that unless a contrary intention 

> For • disruasion of this case, see pp. 202-265, ants. 
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appears in the instrument (as in JSe Qtorgt and Ooldamiths Ss Otneral 
Burglary Insurance Association, Ltd., [1899] 1 Q.6. 595, where the 
operative words exhibiting the risk were “burglary and theft, as 
hereinafter defined”) legal terms are to be given their strict legal 
meaning. [Debenhams, Ltd. v. Emxss Insurance Co., Ltd., [1912] 28 
T.L.R. 505.) In Be Calf dt Sun Insurance Office, [1920] 2 K.B. 366, C.A., 
the Court applied the technical distinctions of the criminal law as an 
aid to the interpretation of a policy covering risks by stealing where the 
policy was headed “burglary and house-breaking'’, but where the opera- 
tive words proved not easy to construe. Foi- the foregoing reasons the 
strict import of technical legal expressions whore used cannot, as a 
matter of construction of the policy, bo lightly brushed aside. Indeed, 
the importance of the matter will be even more evident when it is realised 
that, owing to the provisions of section 46 of tho Insuranco Act, 1038, a 
contract of insurance against burglary and kindred or cognate risks may 
have to be construed according to the law of India. The jirovisions of 
the section enable the holder of a policj- of insurance issued by an insurer 
in respect of insurance business transacted in Hritish India after 1st July, 
1939, to have any question of law arising in connection witli any such 
policy determined according to the law of British India. 

In these circumstances it is evident that the (jnestion of what law is 
to be attracted by the particular instrument for the purposes of inter- 
pretaffon acquires an added importance. .-Issumiug the holder of a 
policy to sue in India, the Court has no option but to deal with any matter 
of law "in connection with ” the policy "according U> tho law in force in 
British India ”. A matter of interpretation is a matter of law arising 
in coimection with the policj’. And consequently, a policy once agitated 
in on Indian Court will have to be con-strued in accordance with the law 
of the land. It foUows that foreign law, in tho sense of foreign terms of 
art, may be attracted, as a matter of interpretation under tlie law of 
India, because our law (jf contract will apply any foreign law, where 
the parties, either expressly or by necessarj' implication, have agreed 
to be bound by it. But such foreign law has to bo proved as a fact. 

In the mofussil, i.e., the countryside of India, avadablo law libraries 
are never to be found on such a scale as is possible in the Presidency 
Towns. It may be said that even for the most ordinary purposes of 
administering every-day justice, district and subordinaU? juclges are 
literally starved of books. It would bo difficult to find any such judge 
who took in the reports of the King’s Bench Division or the reports of 
cases tried by the (kmrt of Criminal Appeal. If he did, lie would do so 
entirely at his own expense. There l>eing no need hitherto to keej) 
abimst of the law of crime in England, the leading English text-books 
upon the subject are very rarelj' to bo met with ; and hardly, if ever, 
in a current edition. It would seem, therefore, that for insurance cases 
instituted in other than the three Presidency High Courts, the only way 
of establishing the foreign law in accordance with the dictates of the 
Indian Evidence Act would be by obtaining expert opinion from an 
agreed practitioner of repute in that branch of law in England, and putting 
the same upon affidavit sworn by the export himself. 

In thew circumstances it cannot be other than unfortunate if insurers 
in British India issue poheies wherein tho risk to be covered is expressed 
by direct reference to English or some other foreign legal term of art, 
without any further explanatory matter. Indeed it would seem to be 
but the path of wisdom to pursue quite other methods. And if it be 
proposed to make use of technical ten^ as describing the crimes envisage^ 
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by the policy, it is suggested that the references should be to the Indian 
Penal Code. Por, as we shall see hereafter, the attempts of commercial 
gentlemen and commercial lawyers to avoid the technicalities of the 
criminal law by the use of more general or supposedly popular terms 
have, in several instances, conspicuously failed to achieve clarity, and 
have consequently led to a deal of expensive litigation. 

In what follows an attempt will be made to indicate the several 
offences under the law of England and of India respectively, which would 
seem to represent the real risks which it is the aim of an ordinary policy 
to cover. 

To summarise what is submitted to be the effect of the law relating 
to insurance as modified by section 4G of the Insurance Act, 19.38, so far 
as concerns the construction of the relative, instrument; — 

(1) If the jK)licy be issued by an English insurer, the holder thereof 
(if it be in respect of insurance business transacted in British India after 
the statute referred to shall have come into force) has the option of suing 
in England or in India. 

It is not iieccssjiry in tliis treatise to discuss further how the policy 
will be construe<l upon action brought in England. It will be sufficient 
to say that the canon.s of construction hereinbefore outlined wiU be 
appli^. 

(2) If the holder of such a policy elects to sue upon it in British India, 
the same canons of construction will be applied. 

For example, if the words used plainly attract the definitions current 
in the English law of crime, that law will have to bo proved, and looked 
to as an aid to construction; on the other hand if the legal terminology 
made use of as plainly attracts the law of crime as set forth in the Indian 
Penal Code, it is that Code which would be looked to for a like purpose. 

(3) If the terminology bo popular, rather than strictly technical, the 
Court will not consider itself trammelled by the niceties of the criminal 
law either of England or of India, but will set itself the task of determining, 
upon the basis of the words having their more ordinary meaning, what 
sense the parties intended the phraseology to bear. 

(4) If the j)olicy be issued by a purely Indian undertaking the same 
canons of construction appear to be apphcable. 

For example, if the parties to a policy so originating, choose to make 
use of terminology known only to the English law of crime, they cannot 
complain if the Court reads the document as meaning that the}' envisaged 
events of which that law would take cognisance, and the English defini- 
tions of wbicli would meet their purposes. 

On the other hand a reasonably plain indictitioii that they meant 
no such thing would Ix) respected, and the law of England would be 
unattracted as an aid to construction. 

It becomes necessary, therefore, to look at these several crimes rather 
more closely, though the scale of this treatise renders it impossible to do 
more than reproduce the English and Indian statutory definitions, witli 
but a brief introduction. 

Combined policies. — CommerciEd opportunity has not been 
neglected in India in the matter of accepting business whose object it is 
to obtain cover for many different risks by means of one policy . Thus 
not only is it jKMwiblo now-a-days to cover losses occasioned by every 
known form of dishonest dealing with property, but losses occasioned by 
negligence can be covered with equal ease. It may indeed be said that 
between the policy oorering an extremely limited risk and one which 
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purports to cover losses hoover caused (knoim as an “all-risks” polioiy) 
almost every conceivable combination may be covered by the pa3nnent 
of a sufficient premium and the framing of an appropriate instrument. 


3. Onus. 

Where a policy of insurance becomes the subject-matter of a claim 
at law on the part of the assured, the burden is cast upon the latter 
of establishing that the loss in respect of which he claims has been 
proximately, and not remotely, occasioned by one of the perils insured 
against (A.B. v. yorthem Accident Insurance Co., [1896] 24 R. (Ct. of 
S^.) 268); while upon the insurer is cast the burden (if he so pleads) 
of showing either that the policy is void; is no longer subsisting; oris 
to be forfeited by reason of some state of facts on which the insurer 
relies; or that the events on which the assured relics are outside the 
perils accepted by the policy. Thus, if the insurer sets up such defences 
as fraud, bleach of warranty, breach of a condition precedent, or one of 
the exceptions as relieving him from liability, the onus (unless the policy 
otherwise provides) is entirely on him. (Re Coleman’s Depositories, Ltd., 
etc., [1907] 2 K.B. 798, C.A.) 

To discharge the burdfen of proof, a plaintiff has but, in the first 
instance, to establish a pritna facie case; when, if the defendant fails to 
destroy the case so made against him, the plaintiff must succeed in the 
action. In England the degree to which the notion of probability can 
gain in intensity so as to amount for all practical purposes to a certainty, 
has been the subject of many careful judicial pronouncements. But 
in England there is no codified law of evidence. It is otherwise in India, 
where the topic of “ proof ” is expressly dealt with in the Indian Evidence 
Act (I of 1872) whereof the relevant enactment is in these words; — 

“3. In this Act the following words and expressions me used in 
the following senses, unless a contrary intention appears from the 
context : — 

A fact is said to be proved when, after considering the matter before 
it, the Court either believes it to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances of the particular 
case, to act upon the supposition that it exists. 

A fact is said to be disproved when, after considering the matters 
before it, the Court either believes that it does not exist, or considers 
its non-existence so probable that a prudent man ought, under the circum- 
stances of the particular case, to act upon the supposition that it does 
not exist. 

A fact is said not to be prove*! when it is neither proved nor 
disproved. " 

In an earlier chapter t it has been pointed out with reference to 
contracts of insurance that the incidence of these burdens of proof may 
sometimes work hardship, and, in a contest upon the policy, may prove 
rather an impediment than an aid to justice being done. For which 
reason many modem contracts of insurance contain stipulations whereby 
the onus of proving certain material facts is cast upon the assured where, 
but for such stipulations, the burden would not necessarily have been 
cast upon him under the general law. In many cases, however, as the 


I Chapter V, at pp. 2S4-286, ante. 
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diBOiiasion alluded to shows, the contract by such stipulations does little 
mote than apply the well-known principle that where a state of facts may 
reasonably be supposed to be peculiarly within the knowledge of a party 
to the litigation, the law will require him, rather than his adversary, to 
establish such facts, if they be material to the case he is seeking to make. 

4. Dishonesty. 

Preliminary. — Historically, it was but natural that insurance 
against loss hy stealing should liave begun with burglary, since it may 
be conceded that, in general, })<>rtahle pr()f)ortv’ is less well guanle<l at 
night than by day ; and it is the essence of the crime of burglary, properly 
so-called, that the thieving should l)e accomplished <luring the hours of 
darkness. Insurance policies, though styled Burglary iKilicics, are in 
practice but randy limited to providing indemnities against loss so 
occasioned. 

The crime of burglary is unknown eo nomiw to the law of India. 
There is, however, as wo shall sot; hereafter, a more or less kindred crime 
punishable under the Indian I'cnal Code. At the outset the render may 
be reminthHi that tlie brunch of the law relating to crime i.s essentially 
more technical than is an_\' other. The reason i.s not far to seek. In 
other branches of law those rules of conduct which are made subject to 
legal siinctions are not. sudi as to imjieril the ordinary lilxnties of the 
citizen. It is for this rtiason that by the law of England, as also of India, 
a man is presumes! innocent of the crime witli wliich lie is charged till 
he l>e proved guilty of the same. It is said, tbcreforc, correctly enough, 
that a charge of crime must Im provesl 'eip to the hilt' .’ The. law is 
sewn os the jealous guardian of man’s lilwrties ; and courts administering 
the criminal law are> astute to see that the i.ssemtial ingredients of the 
ofTeiux) cliargesl are clearly dLsconiiblo in the facts established. It is 
for these n'ason.s that the judges of the piuft. from wtiose lips the principles 
of the Common J.siw of crime have einunate<l, stro\'c religiously to e.vpound 
that law in clear language, st> that all might know in wliat circumstance or 
set of cireumstances a man’s life or liberty might be iinj)erillcd as a breaker 
of the King's Peiiw. 

As legisluti^•c enactment dovelof)od and in largo measure began 
to replace the Common Law crimes by crimes under some statute, 
an equal precision was sought by the draughtsmen. .\nd the courts 
wdth, if anything, an added zeal, pursued a jMtIicy of insisting upon tlie 
necessity of the facts disclosing an offence within the meaning of the 
provision laid in the indictment, Isifore they would allow a verdict of 
guilty to Ixs recorded. In jury trials under the law of crime in England 
as in India, all questions of law are matters for the judge to rule upon ; 
and judges have not scrupled, in protection of the accused, to withdraw 
from the jury nltf)gether the consideration of a ease in which the 
evidence estahlishod does not, in their opinion, bring the prisoner 
within the mischief of tho statute relied upon, or (in England) within 
the mischief of the partic\ilar crime at Common Law which is charged in 
the indictment. It is, indeed, well settled that the question whether 
there is evidence Ui go to the jury at all is itself a questioii of law, and 
therefore one for the judge alone to decide. For the foregoing reasons 
the law of crime, as the same has been evolved in England, is in very 


’ This metaphor is disouased at p. 386 (note 3), antr. 
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great measure what is called case, or juilge-made, law : that is to say it 
is to be collected £rom a long chain of judicial pronouncements handed 
down from what is now almost to be regarded as the remote past ; while 
to such erpositions of the Common I^w we have now to add the series 
of judicial interpretations of the statute law of crime. Such, then, are 
the sources of our knowledge of what goes to make up the criminal law 
of England. 

Burglary and house-breaking In the law of England. — ^At 

Common Law the crime of hurglarj" is essentially an offence which can only 
be committed at night. According to the books this was not always so; 
but by the time of Edward VI it was already regarded as the better 
opinion that the crime of house-breaking by day was no burglary. By the 
early part of the 17th century at any rate the crime was regarded as not 
necessarily connected with stealing.* The essential ingredients at Com- 
mon Law are (a ) a brojiking and entering of a dwelling-house or church, (6) 
with intent to commit a felony therein, and (c) the breaking and entering 
must both take place during the hours of darkness, though not necessarily 
during one and the same night. 

The range of crimes amounting to felony at Common Law is a long 
one. There is no classification of crimes in India either as felonies or 
misdemeanours. But the distinction is of importance in England, 
inasmuch as the breaking and entering of a house or church with 
intent to commit a misdemeanour would not Ik» burglary at Common 
Law. Among the large class of crimes in England included in the 
notion of felony those connected with stealing aro numerous in them- 
selves. Ko practical purpose would be .served hero by listing them, since 
the classification is based on the value or aggregate value of the thing 
or things stolen, and that value is so low that everything worth insuring 
by a policy covering a risk of burglary would, in fact, be covered. 

By the terms of the Larceny Act, 1916,* the acts deemed felonious 
within the meaning of that act are sot forth ; and the statute in effect 
slightly extends the ambit of the law against burglary. Moreover, those 
buildings by breaking and entering which it is jiossible to commit a 
special crime under the statute, include chapels, meeting-houses, schools, 
shops, warehouses, counting-houses,® offices, stores, garages, pavilions,* 
factories, workshops, and all public or municipal buildings. This statute 
re-enacts the provisions of the Jjarceny Act, IKfd, whereby the element 
of time within which the crime of burglary can lie committed is expressed 
as between 9 p.m. in the night and 6 a..m. on the following morning. 


1 There u at least some ground for bup^x^ung that ui origin nUtaling waa the 
kind of rnme designated by the use of word ; for tho name han boon derived partly 
from the Gennatuc word meaning a township, latimscd as "*6ur(rt" when 

coupled to the lata Latin word **lo/roc«nfwm’\ thub making an exprefwion conveying 
tho idea of HteaLmg in a town. The Oxforfi Dictionary itwuHcitateH the old conti- 
nental word ‘*burgiane'*, and the Anglo Latin **burgarta** and "burger&'\ but 
regards the intruaive ** 1 ' an not to be explainod. 

s G ac 7 Oeo. \\ o. 50. aeo. 26 . 

* Tina is the old word for a place of buMtnewt. or part of a place of businms. where 
roone}’ is eotmted, t.s.. where a customor*^ luonoy ia received or made over to him. 
It thus includee the ordinary btuinerw proroiaca of a joint-stock bank or of a private 
banker or money 'lender. 

* Used in this context mostly of buildings erected as part of the local amenities 
of a pleasure rcaort. such M a public bathing >place. of buildings emcUMl upon piem 
at sea'Hide townahipe, or in any public pleasure garden. llac«'Courb<Mi, enck^ 
and football fields, and msch centres of games and sports as golf links and polo 
groundti. are often fumishad with buildings to be classified as pavilions. 
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By the Laxceny Act, 1016, the definition of burglary is thus 
extended; — 

“26. Every person who in the night — (1) breaks and enters the 
dwelling-house of another with intent to commit any felony therein; 
or (2) breaks out of the dwelling-house of another, having — (a) entered 
the said dwelling-house with intent to commit any felony therein; or 
(h) committed any felony in the said dwelling-house: shall be guilty 
of felony called burglary ” 

House-breaking. — Inoluded in the English law of crime is the 
specific crime of house-breaking, which is now-a-day.s a statutory offence 
created by section 26 of the Larceny Act. By this, the latest form of 
larceny legislation in England, the only difference between the crime of 
burglary and that of house-breaking is that the former can only be com- 
mitted botweien the hours of darkness .sjHwifiod in the statute. As the 
English conception of what amounts t.o house-breaking as the same was 
understood in the first part of the last century wa.s utilised by the 
draughtsmen of the Indian Penal (Adc, it may be useful to the student 
to say something of the meatiing of the word “breaking” as used by 
English lawyers in this particular conto.xt. 

The English Common Ijvw was and is a great respecter of property. 
The Englishman is notorious for his desire to jtroserve the individuality 
and the i)rivacy of his home and the sanctity of his belongings. The 
popular phrase “an Englishman’s home is his castle” is grounded in the 
notion, not inconsistent with the facts, that the law has provided for the 
humblest proprietor of land a fortification as strong and as well guarded 
us the genius of the military engineer had devised for the residence 
of the noble. The boundary of a man’s land was and is considered his 
“close”.! To pa.ss that boundary without the leave, license or con-struc- 
tive invitation of the owner of the close was, in the language of old time 
lawyers, a “ breaking ” of it, and as 8u<-h gave ground for an action at law.* 
The ownership of the laud was conceived as carrying with it the absolute 
dominion over the air space above it HKqw ad coelnm * (up to the heavens) ; 
while by “land” was to lie undorstoexi the earth beneath the owner’s 
feet and (to the extent of his lateral boundaries) calculated in imagination 
nsque ad inferos (to the depths below). After the world came to be 
regarded as globular in form, this meant to the centre of the earth. 
The word “break” means no more than to make a breach in. and the 
fiction is that if you have not physically broken down a man’s boundary to 
get in, you have in effect as ba^y invaded bis rights by pushing open or 
climbing his gate, or ev'en by leaping over his fence. To break, then, into 
a man’s place of rtwidonw was an even greater invasion of his right to 
privacy and exclusive user of what is his, than merely to cross his field, 
enter his park or visit (uninvited) his garden. One who so conducts 
himself with a view to the commission of a felony (a grave offence against 
the King's Peace) must bo regarded ivs, in so doing, committing a further 
act against that peace. It was thus both an invasion of a private right, — 
and so fit cause for an action of trespass, — and also a wronc done to the 
commonwealth; for it was “against the Peace of our Lord the King 


! The word today ia commonly toaerved for the land and huildiiigs appurtenant 
to a cathedral churrii. 

* The action waa one of Treapaea, guorr cUtiutum fregil ( “ because he has broken 
the close"). 

• See, as to the early oaaea in which treapasa into thi.< air apace was considered, 
p. 328, poti. 
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his Crown and Dignity and it was the bong’s Peace which guaranteed 
security to his subjects. 

Bnaking. — The following have been held to be actual “ breakings ” 
within the meaning of the law relating to house-breaking or burglary 
in England : making a hole in a wall ; forcing a door open, putting it back, 
picking, or opmung, its lock with a false key; breaking a window, taking 
out part of the glass of n window, putting back the leaf of a window, 
with an instrument ; drawing or lifting the latch of a d<M>r or gate, the 
door or gate not being otherw i.se fastened ; turning a key which ha.s lockoti 
the door from the inside . unkM)s<>ning any other fastening which the owner 
of the premises has ])rovi<letl; getting down a chimney. (This latter 
on the ground that the house was as much closed as the nature of things 
would iwrinit.) In H. v. tiricr, [lti21] Kuss. & Ry. 450. the j)risoner had 
got down a chimney but was caught before ho had actually reached the 
floor of one of the room.s hy nieansof the fin*-plat'e. The judges, with two 
dissentient.s, hehl this a " breaking and entering getting in at the top of 
the chimney on the roof was u "breaking" of the dwelling-house, and the 
lowering himself down the ehimnoj' wa.s an "entry" within it. 

In f?. V. Leififi, (1827J 2 C. & P. (i2.S, the pri.soner had made his waj’ 
through an existing aperture in a cellar window. He had not enlarged 
the aperture. This wa.s held not a siiflieient breaking. So also in H. v. 
Spriggs d- Hancock. [1834] 1 Mood. & K. 357.it was .said that "if a man 
choose to leave an opening in the wall or roof of hi.s hon.se. instead of a 
fastened window, he must take the eon8oquone.e. The entry through 
such an opening is not a breaking." 

It is, however, within tlie iniwhief of the relative law of England 
if the breaking be by means of an inner door, after the offender has entered 
through some other part of the house or through an outer dixir which he 
has found open. In the time of Chief Justice Hale the judges were divided 
on the question whether a breaking o}>en of the diKir of a eujilioard let 
into a wall wa.s, with the other surrounding cireii instances, such a " break- 
ing ’’ as would render the prisoner liable to bo connoted of burglary. 
Tile Chief Justice himself wa-s among those who thought that it was. 

In the law of England, however, it is not ncisissary that the rerpiisite 
"breaking” should actual, it may Iw constructive. So to contrive 
that an owner or occupier be hsl t<> ojieii a dtxir or a w indow, whereby 
entrance is effected, liecause of tfireats or a fraudulent trick, or liy moans 
of a conspiracy, is a sufficient "breaking” to bring the offenders within 
tie arm of the law'. 

WTiat is conduct sufficient to constitute a "breaking in" will equally 
suffice for a "breaking out ” within the ineaniiig of the Ijircony Act. 

Entry. — The law of England is equally technical upon the topic 
of “entry After a period of uncertainty in relation to this matter, 
it may now be regarded as .settled that the intrusion of any jiart of the 
hody, r.g., the hand or foot, or the intrusion of any instniiiient or weapon 
introduced for the piirfsKHi of committing a felon}', constitutes a suflicient 
"entry”. The instrument need not be inanimate: for it was long ago 
decided that if a man of full ago break a house and jiut in a child lielow 
seven or eight years old, who takes gissls out and delivers them to the 
man irho then carries tlieni away, the man has Ixien guilty of houae- 
breaking and, if at night, of burglary, though the child who made the 
entry cannot himself be guilty by reason of his infancy. 


* Thus the concluding portion of the old indictmcoiU at Common Law. 
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Dwelling-house. — Many nice questions are involved in the notion 
of a dwelling-house, as the same is understood in the law relating to house- 
breaking and burglary. To constitute a dweUing-house it is sufficient 
if the premises be in fact lived in, though only in part, and that part 
accessible at least by a covered passage. It is not necessary that the 
premises be actuaUy inhabited at the time of the offence. But there 
must have been a taking over of possession by someone who, though 
away at the moment, means to return. Ivodging accommodation over 
a stable has l>een held a dwelling-house. Sets of chambers in a coUege or in 
an Inn of Court are regarded as separate dwelling-houses ; and a perma- 
nent building of brick and mud, regularly but not permanently occupied 
for the purposes of a fair for a few days in each year, and which had doors 
and windows capable of being fastened, was hold a dwoUing-house within 
the meaning of the law relating to burglary. {R. v. Smith, [1833] 1 Mood. 
& R. 2r,f,.) 

Breaking into a booth or tent cannot be b\irglary because of the 
impermanent nature of such structures. 

Analogous law in India. — ^Thc framers of the Indian Penal 
Code had before them all tlio difficulties and technicalities of the law of 
England relating to liouse- breaking and burglary. They strove to avoid 
them, and. in lai'go ineasure, wer(< reiiiarkaljly successful. The plan they 
ndojrted has as its l)asic ctuu-eption th<« creation of a specific crime styled 
by them ‘('riminal Trespass”. Out of this all the other specific crimes 
dealt \rith between .sections 442 and 40(1 of the Code have been evolved. 

A tre.spas.s is criminal, us distinguished from one which gives rise to 
no more, than a I'ight to damages against the trespasser, when the latter 
has either entered into or ujkiii property with intention to commit an 
offence or to intimidate, insult or annoy the person in possession of it; 
or when, having come there lawfully, he remain with a like intention. 
When the property so entered upon is a building, tent or vessel used as 
a human dwolling-pluce, tir for the cust«)dy of property, or is a place of 
worsbiji, the wrongful act is designatetl house-trespass '. When an 
entrance with any of the aforesaid intentions has Ijeen made clandes- 
tinely, the offence is styled “ lurking hou8e-trcspn.s.s Conduct of this 
character between the hours of sunset and sunrise is “ lurking house- 
trespas.s by night 

If it la; ijitcnded to provide insurance against risks arising out of 
conduct falling within the misehief of any of the foregoing statutory' 
definitions, it is suggested as gocai sense that the risk so covered should 
lie defined in the policy either in terms of the appropriate section, or so 
as plainly to attract it. 

Larceny in the law of England. — It is common in England to 
find in a policy styled a “burglary policy” protection also offered against 
loss by Larceny or Theft or both. Larceny is a technical offence. Theft 
has no technical meaning in the English law of crime. It has been 
held that in its popular sense the word "theft” is a mere equivalent for 
larceny. {Pawle cb Co. v. Bttssell, [1916] 114 L.T. 80.5, 807.) Therefore, 
in an English policy purporting to include “larceny” the addition of the 
word “ theft ” adds nothing to the natvire of the protection undertaken. 


I For the relative penal seutiuus the reader ie referred to the text uf the Indian 
Fonal Code (Act XLV of 1 800) in Butterworth's Encycloptedia of the (lenerat Acts 
& Codes of India, Vol. II, at pp. 84 ct aeg. 
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It is, however, neoessary for the purposes of this present chapter 
to state that where the peril insured against is set out in the technical 
lemguage of the criminal law, the loss must be shown to have been 
occasioned by the commission of the crime so stated, and anjd^hing less 
than, or different from, the technical offence so attracted, will not support 
a claim under the policy. Thus, if larceny be the word used to express 
the risk covered, a loss by any form of dishonesty outside the law of 
larceny will not be covered. The essence of larceny is an actual or 
constructive “taking” followed by a “carrying away yet although the 
property be so dealt aith that the offender would be within the mischief of 
the statute, a recovery of the property will disentitle the assured to claim. 
For the risk covered is not an illegal, or even a criminal, handling of 
property, but the aasured's loss of it. (Saqui dk Lawrence v, Sfearm, 
[1911] 1 K.B. 426, 435 V.A.) 

Theft in the law of India. — A.s alread 3 ' ob.served, the framers 
of the Indian Penal Code have chosen to make of the word “theft ” what 
lawyers call a "term of art”. The offence is so technical that only a 
man who brings himself within the words of the ndative section (which 
is section 378) is a thief. Thus a man mav steal his own proportj’ : the 
essemtial ingredient of the offence Iteing the dishonest intention which 
lies behind the movement imparted to the proportj'. 

In the preceding chapter of this treatise the reader «ill find the 
distinction between the various offences includiHl in the term "larceny” 
in England, and the highly technical offence of "theft ” under the Indian 
Penal Code, discussed. i The scale of this work precludes a repetition of 
that discussion here. 

Robbery in English and Indian law. — Robbery at Common 
Law is an aggravated species of larceny, and has becti defined as the 
felonious taking of money or goods of anj' value from the person of another, 
or in his presence, against his wnll bj* violence or by putting him in fear. 
Thus it is sufficient if the fear induced so ojierates as to prevent the victim 
from interfering or seeking help while the offender takes and carries awaj’ 
the property. It is, however, essential that the violence used or the 
fear induced should itself precede the taking. To that extent the offence 
is technical and a violent defence of goods already taken by an offender 
would not constitute robberj- at Conunon Law. Under section 2.3 (1) 
of the Larceny Act, 1916, it is made felony to go armed with anj’ offensive 

weapon or instrument and being so armed to rob an}* person and, 

at the time of or immediately before, or immediately after such robliery, 
to use any jiersonal violence to any person. 

Robbery is a specific offence in India under section 390 of the Penal 
Code where it is thus defined : — 

“39f). In all robliery there is either theft or extortion.” 

“Theft is 'robbery' if, in order to the committing of the theft, or 
in committing the theft, or in carryii^ away or attempting to carry away 
property obtmned by the theft, the offender, for that end, voluntarily 
causes or attempts to cause to any person death or hurt or wrongful 
restraint, or fear of instant death or of instant hurt, or of instant wron^l 
restraint.” 


> See pp. 252-256, atiU, where also the relative sections of the English XjOioenjr 
Act and of the Indian Penal Cudu are set out. For a further discussion of tte 
degree to whtefa technical {hstmetions of the cmminal law may affect the construc- 
tion of a policy, see pp. iti$-2V5, ante. 
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“Extortion is ‘robbery’ if the offender, at the time of committing 
the extortion, is in the presence of the person put in fear, and commits 
the extortion by putting that person in fear of instant death, of instant 
hurt, or of instant wrongful restraint to that person, or to some other 
person, and, by so putting in fear, induces the person so put in fear then 
and there to deliver up the thing extorted.” 

“ Explanation . — The offender is said to be present if he is sufficiently 
near to put the other person in fear of instant death, of instant hurt, 
or of instant wrongful restraint.” 

Dacoity. — The same Code creates a specialised form of robbery, 
namely, by a gang of five or more persons, which is styled “Dacoity”. 
The word is of east Indian origin, and was alreadj' in use in the Bengal 
and IMadras llegulations, but not in the Bombay Regulations, which the 
Law Commissioners had before them as an aid to the framing of the 
original Penal Code. In the west of the peninsula the crime had been 
styled “gang roblwry”, and the number of persons acting in concert, 
which was sufficient to bring them within the then existing Regulations, 
was four. The offence of Dacoity is defined in section 391 of the present 
Code in these words : — 

“391. When five or more persons conjointly commit or attempt 
to commit a robber}’, or where the whole number of persons conjointly 
committing or attempting to commit a robbery, and persons present and 
aiding such commission or attempt, amount to five or more, every person 
so committing, attempting or aiding, is said to commit ‘dacoity’.” 

In order to contrast the 8i)ecific offences in the English law of 
crime mentioned above with the analogous law in India, one may cite 
the facts in Simpson’s Case (2 East P.C. c. 16, s. 131). There the leader 
of a considerable band of rioters, said to be as many as seventy in number, 
surrounded the prosecutor’s house and threatened to destroy it if he 
did not part with a golden guinea. The prosecutor temporised by 
parting with a five-shilling piece, but, under added coercion, parted 
with an additional five shillings. The rioters then entered his house, 
broached a cask of cider, and ate and drank at their pleasure and his 
expense, afterwards carrying away a piece of cheese. The}’ were all 
convicted of “ robbery in a dwelling-house’’. It would be otherwise in 
India, where, under the Code, they could only have been convicted of 
the separate offences of rioting and theft. 

Blackmail and extortion. — ^The various methods of extorting 
money by threats of putting the law in motion against the victim in 
respect of some alleged offence on his part — conduct by the extortioner 
which commonly goes by the name of ‘‘blackmail” — is robbery at Com- 
mon Law. In India the last-named crime woidd be simple ‘‘Extortion”. 
That offence is defined in section 383 of the Indian Penal Code. There 
the definition is thus set forth : — 

“383. Whoever intentionally puts any person in fear of any injury 
to that person, or to any other, and thereby dishonestly induces the person 
so put in fear to deliver to any person any property or valuable security 
or anything signed or sealed which may be converted into a valuable 
security, commits ‘extortion’.” 

It is said that the word “injury” in the foregoing section is wide 
enough to include the effect of an am«t as part of a prosecution for crime ; 
and, consequently, that to threaten anyone with a prosecution as a means 
of inducing him to part with money is to place that person in fear of such 
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an “injury”. This coupled with intention to make the viotiin 
part with something ^^ch he Would not otherwise do, implies 
“ dishonesty ” in the extortioner, and thus brings the latter finally within 
the miscbicd of the section. 

Cheating. — ^The Indian criminal law comprehends in the technical 
offence of ‘‘cheating’’, a good deal of which, in the law of England, would 
be variously described as “obtaining money or goods by false pretences”, 
“larceny by a trick”, etc. The relative section of the Penal Code thus 
defines the offence in India: — 

“415. Whoever, by deceiving any person, fraudulently or dis- 
honestly induces the person so deceived to deliver any property to any 
person, or to consent that any person shall retain any property, or inten- 
tionally induces the person so deceived to do or omit to do anything 
which he would not do or omit if he were not so deceived, and which act 
or omission causes or is likely to cause damage or harm to that person 
in body, mind, reputation or projjerty, is said to ‘cheat 

Erplanation ■ — A dishonest concealment of facts is a deception within 
the meaning of this section.” 

Embezzlement, Criminal misappropriation and Criminal 
breach of trust. — The crime of embezzlement in England is one of the 
most technical of all offences known to the existing law of crime in that 
country. The gist of it is a fraudulent misappropriation of money or secu- 
rities or conversion to his own use on the part of a clerk or servant. In 
England dishonest dealing with propert}’, if it he outside the law of 
embezzlement, must l)e brought within the law of larceny or it will be 
no crime at all. in India a dishone.st u.sage of the propetrty of another 
most fall within the law either of theft (in a simple, or aggravated form 
such as rohlsTv or extortion) or must i>e within the notion of criminal 
misappropriation, criminal breach of trust, or within the definition of 
cheating. The subjects of misappropriation and criminal breach of trust 
are dealt with in .sections 4(J3 and 405. res}H‘ctivel\ . of the Indian Pen&l 
Code. The latter section is thus wordwl ; — 

“ 405. Wlioevcr, t>eing in anj- manner entrusted with property, 
or with any dominion over property, dishonestly misappropriates or 
converts to his own use that projicrty, or dishoiu*stly uses or disposes 
•'of that property in violation of any dinietion of law pn’seribing the mode 
in which such trust is to be discharged, or of any legal contract, express 
or implied, which he has made touching the discharge of such trust, 
'or wilfully suffers any other person so to do, c<»mmit,s ‘criminal breach of 
trust’.” 

For a discussion of the te<'hnicalities with which the offences of 
cheating, criminal misappropriation and criraimil breach of trust as 
define*! in the Penal Code arc invested, wm* the cas«« of Emperor v. John 
Mclver, (1936] 37 Cr. L.J. 637, and the present author's commentary 
thereon in the next preceding chapter of this treatise.' 

Non-teehnical definitions. — The parties to a contract of insurance 
against loss by dishonest practices, are not Isxind to tie themselves to 
any technical term of art in the relative law of crime. They may, if 
they cluKsfc, adopt a non-te<'hnical meaning for any word which happens 
to have a technical meaning; but, then, they must say plainly what is 

a * 

. — . - — 

* S«o pp. 362-26r>, anU. 
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to be understood as the meaning of the word or words they employ as 
descriptive of the peril insured against. And if they thus elect to give 
a special non-technical meaning to such words, they will be held bound 
by their own definitions. Consequently, if it turn out that the non- 
technical definition they have thus chosen to employ covers less than the 
technical meaning of the word would have done, they cannot have resort 
to the protection of a technical interpretation. The classical case of 
In re Oeorge and, Goldemillia ami Ge-iwrul Burglary Insurance Association, 
Ltd., [1899] 1 Q.B. O.A., establishes the foregoing propositions. In 
that case the material facts were as follows : — 

The policy recited that one Ccorge was desirous of effecting with the 
company '‘an insurance against loss or damage by burglary and house- 
breaking as hereinafter defin<d”. The oj>crativo words in the pohey read; 
“Now tlierefon this policy wilnesseth lluti, if at any lime after the date hereof, 
and during the conliniuinee of this poUry, the property above described, or any 
jtart thereof, sludi be lost by theft following upon actual forcible and violent 
entry upon the premises, wherein the same is herein stated to be situate, then 
the association shall pay or make good to the assured such loss to the extent 
of the mluc of the property so lost, but not exceeding in the whole the sum or 
sums of money respeeJivedy insured thereon”. It appeared from the evi- 
dence that the outer door of the shop, though closed, was not bolted at the 
material time; so that all that w'as necessary for the purpose of gaining 
entrance was to turn the handle of the door. This was evidently the 
course which the thief had adopted, ju.st at the hour in the morning 
when the shopkeeper’s servant had removed the shutters and was taking 
them away to the rear of the premises. In that short space of time, 
some thief or thieves made their entrance. Once inside the shop thus un- 
attended, they dislodged a bar which gave some protection to a stock 
of jewellery in a show-caw and made off with the contents. 

On a case stated for the opinion of a Divisional (Jourt the judges 
thought that the loss was within the jsdicy and allowed the assured to 
recover. They came to that conclusion by reading the two crimes specified 
in the recital, namely, burglary and house-breaking in their teclmical 
sense. 

On appeal a strong court, consisting of Lord Russell of Killowen, 
('.if., and A. L. .Smith and Oillin.s, LA.f., reversed that decision, holding 
the IMvisional f’ourt to have missed altogether the significance of the 
three words in the recital on which the lower court had relied, namely, 
the words “ as hereinafter defined”. The gist of the deci.sion was that the 
jiarties, by deliberately giving their own dofinilion of the two words 
“burglary” and ” house-breaking” in the ojiorative part of the policy, 
must bo taken to have Inion .seeking to avoid the subtleties involved 
in the criminal law with, regard to these two offences; that conse- 
quently they <lid not mean to use any word in its technical sense, but 
intended by the operative Wmnls “to cover an entry effected by real 
violence as distinguished from an entry effected by stoalth without 
violence ”, A- L. Smith, L.J., pointed out that the parties had studiously 
avoided any use of the word “breaking” in the operative portion, so as 
to make the risk as unlike the legal definition of “burglar}’” or “house- 
breaking” as ^well could be made. He agreed with the Lord Chief 
Justice that it was impossible to regard the mere turning of a door handle 
as “actual forcible and violent entry”. Collins, L.J., in agreeing, put 
the matter thus; “They [tlfe parties] havechosen to frame for themselv^ 
a definition of burglary and ’‘house-breaking for the purposes of their 
contract, ^od by that definition their righ^ in this case must be 

s 20 
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determined. It is no part of our {nwinoe to make for the parties 
a reasonable contract; and if , as I think, they have not altogether 

succeeded in doing so for themselves, we cannot do it for them 

The construction does exclude cases within the legal definition of 
* burglary ’ and ‘house-breaking’ which, I think, the parties, if they had 
had their eyes open, would probably have desired to include.” 

The last-named learned Lord Justice ended his judgment with a 
passage worth citing as showing the difficulty of attempting to amend 
the plain words of a contract on the ground that the parties might have 
intended to include some such case as the facts presented. “ There is, ” 
said he, “another reason why it is impossible for me to speculate as to 
the intention of the parties, apart from the ordinary meaning of the words 
which they have us^. I cannot tell how it would have affected the rate 
of premium, if they had really intended to cover such cases as the present. 
The contract, as at present framed, appears to me to be inadequate for 
the protection of the assui-cd, and, probably, is a much more restrictive 
contract than he would have agreed to, if he had had his eyes open ; but, 
how can I tell what effect it would have had on the terms of the 
contract, if the respondent had insi.sted on a larger jwotection ' ” 

Special risks arising from dishonesty. — So far has the business 
of insurance advanced in modern times, that there is, in reality, no risk 
to property which cannot be covered by a policy of insurance. Bankers, 
atock-brokers, sfietual tyjies of warehousemen,' solicitors — anyone, 
indeed, whose partners, 8ervant.s or agents are commonly called ujion to 
deal with money, securities, or any other form of easily convertible 
property belonging to customers or clients — need, in the modem world, 
to be covered against loss of such property arising from any kind of 
dishonest conduct. 

In a great many cases such as burglary, hou.H*». breaking, larceny, 
theft, etc., it is the character of the crime and not the perjietrator of it, 
which is material; while, too, the question where the crime took place 
may also be of the greate.st importance. For the contract has to be 
performed where the profterty at risk is. and the liability is consequently 
inseparable from the jwrticular premises name<i in the instrument. If 
the event relied upon as occasioning the lo.ss takes place outside the pre- 
mises described, the insurance may not attach. For the foregoing reasons, 
accuracy in description of the premises wherein the property at risk is 
located is of the utmost Lm]iortance. This may be effected in a schedule, 
commonly forming part of the policy, or in the proposal form (where 
there is one) including in the latter a questionnaire, which is commonly 
addressed to the proposer. Where such documents have been utilised 
by the parties they are commonly attracted by the words of the policy 
subsequently issued. 

In bankers’, stock-brokers’ or solicitors’ policies where the property 
at risk may be money, securities or any other form of convertible moveable 
property, the cover offered may be for any of such property when in 
transit from one premises to another. For the reasons stated great care 
is required in describing the risk. 

The circumstanoes surrounding the loss agitated in the case of 
Pennsylvania Co. for Insurances on Lives, eic. v. Mumford, [1920] 2 K.B. 


> I.e., Firms carryiiig on *' Safe-deposit '' business. Business of this kind has 
begun, but is in its infancy, in India. 
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537, afford good examples of how easy it is for experienced draughtsmen 
to fail in framing a policy which will cover all that the parties undoubtedly 
have in mind. 

In that case the plaintiffs carried on business as what is called in 
America “a trust company ”, namely, as custodians of securities deposited 
with them for safe keeping. The company had for their protection in 
such matters a series of consecutive policies with Lloyd’s (represented 
in the action by the defendant Mumford, as one of the underwriters): 
the liability on each policy being fixed primarily by the year in which the 
loss is discovered and not necessarily therefore by the year in which it 
happens. The particular fwlioy in suit covered a period of 12 months 
from the 30th of September 1916, but offered indemnification against 
losses which might be discovered during that period, yet which, by the 
terms of the policy, were confined to those sustained after September 1909. 
The plaintiffs’ business j)reniise8 were situated in the city of Philadelphia. 
The losses to be covered were those sustained ; — “1. By reason of any 
bonds, debrnturrs, scrip, ceiiifkaies, uxtrranJs or other similar securi- 
ties Ilic custody of which they ham undertaken, and which now are 

or are by them supposed or believed to be in or upon their premises . . . . 

being while so in or upon such premises. . . .nmde auuy ivith try. . . .theft 
. . . .embezzlement, burglary or abstraeJiem. . . .whether by the officers, clerks 
and servants of the assured or any other person.” "2. By reason of any 
securities of the descriptum above specified being. . . .stolen, misappropriated 

or made auuy with by fraud of their officers, clerks or servants 

whilst in transit between any houses or places within 100 miles 

from Philadelphia.” 

It apfK)are<l from the evidence that securities deposited by customers 
were kept iu s^iecially <;onstructe<l strong-rooms or “vaults”, the whole 
of wliich were in tlie custody of a special clerk, known as a ‘‘ vault 
clerk One of the plaiutift's’ most trusted officers was H’, their Secretary. 
Using his position as such, IP, over a numlier of years, succeeded in 
making away with securities to the value of £140, (KK*. His modus 
operandi was to olitjiin from the vault clerk the appropriate w'ithdrawal 
card on which securities of an individual customer were listed and which 
showed the dates of deposit and withdraw al. When returning the relative 
cards he furnished forged documents purporting to indicate the receipt 
of the securities by the customers concerned ; and from these the necessary' 
entries were made in tlie plaintiffs' records. The questions for determina- 
tion involved tlio construction of the phrases ‘'wkieh now are or are by 
them supftosed or believed to be in or upon their premises” and "stolen, 
misappropriated or made away with by fraud, etc., whilst in transit between 
any houses or places, etc. ” 

As Werutton, L.J., put it: “the nature of the fraud was not that the 
securities wore fraudulently abstrocterl by the servant, while the company 
thought the goods remained on their premises, but that the servant by 
fraud and forgery induced the company' to think that the goods were 
asked for by, and delivered to, the customer, and so left their possession, 
when in fact the servant never had a request from the customer for the 
securities, nor delivered them to the customer”. Both the judge of first 
instance and the judges of the Court of Appeal held that there could be 
no bringing the event within the scope of clause 1 , since the facts disclosed 
that there could be no bebef on the part of the plaintiffs that the goods 
were upon their premises at the time of the conversion ; all their informa- 
tion from their own servant being that the customers had received them. 
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The material date for the purpose of Imch knowledge was May of 1917, 
long before which the conversion of the property was oomplete. 

In dealing with the contention that, at any rate, the goods were 
misappropriate whilst “in transit ” between “places ’ ’ within the meaning 
of clause 2, Scrutton, L.J., called attention to the other words defining 
the transit, namely-, “such risk or transit to commerux on every security 
or parcel of securities from the motnetti of the person into whose hands the same 
may be ddivered on behalf of the assured receiving the same and to continue 
until the delivery thereof at destination" . In discussing the true meaning 
to be attributed to the clause, read as a whole, the learned Lord Justice 
continued : “But for the latter words of this clause 1 aliould think that 
operatioits within the company’s offices were not a transit; in my opinion, 
however, the latter words sliow that if there is a transit ‘between houses 
or places’ it may begin in the first house and end in the second. It is, 
however, a considerable step further to say that an operation both begin- 
ning and ending in the first ‘house’ is a transit between houses or places. 
Ex^ples of this would be taking the securities from the safe to another 
room in the office for the auditors to examine them, and returning them 
to the safe ; or taking them from the safe to give to a customer in the 
waiting-room in the company’s office. Neither of these, in my view, 
would be a transit between 'houses or places’. 1 can understand that 
where an official takes securities from the safe in Philadelphia ostensibly 
to deliver them to a customer in Boston, there is a ‘transit’ from 
Philadelphia to Boston, and it begins when the official takes them from 
the safe — but there is in that case a transit between ‘ houses or places’. 
In the cases above put there is no ‘transit between houses or places’, 
and the plaintiff company is, in my opinion, in this further difficulty — 
that they must give evidence of a transit in which the goods were lost, 
and they prove nothing as to the actual or intended transit. It is quite 
consistent with the evidence that the thief said he wanted the securities 
to deliver to a customer in the waiting-room; it is quite possible he said 
nothing except to ask for a signature, hut was trustinl. Of what transit 
was intended there appears to me to be no evidence ; no evidence also of 
what transit, if any, commenced. The thief walked away with the securi- 
ties in his hand or his pocket. Those reasons, which I have stated in 
my own words, lead me to concur in the result of Mr. Justice Roche’s 
judgment on this point. ” 

The some learned Lord Justice in a passage towards the end of his 
judgment (at p. 551) observed as follows; “with great respect to the 
eminent authorities at Lloyd’s who arc responsible fur this common-form 
policy, if it means whst their (counsel contend it means, the sooner it 

is put into language intelligible to the ordinary assured the better so 

as to cover the losses which occurred in this ease, which clearly should be 
within the scope of such a common form of iwlicy 

Contrasted with insurances in which the particular premises is 
material and the miginator of the loss need not te, are those which are 
intended to cover losses occasioned by the fraud or some other form of 
dishonesty to which a particular class of individual or a named individual 
might be tempted. Out of these risks has developed what is commercially 
known as Fidelity Guarantee business. The last type of insuranoe 
business, however, is highly specialised and will he dealt with m<we 
particularly hereafitetr.^ 


* fiee p. SSS, poM, 
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5. Negligence. 

Theories. — The student , embarking? upon a study of the English 
law of Negligence must be prepared to enter a maze from which he may 
find it peculiarly difficult to extricate himself. Turning this way and 
that he finds him.self confronted now by “gross” negligence, now by 
“crass” negligence, then by “culpable” negligence and as frequently 
by “criminal” negligence; meeting ail these much more often than 
“simple” negligence. As he turns here and there in the pursuit of these 
ideas he feels the legal concept of negligence per se to be perpetually 
eluding him. Deteruiining to re-start his quest from some fixed point, 
easy to recollect, he comes across Goggs v. Bernards decided by Lord 
Holt more than two centuries ago. In that case the learned Chief Justice 
had set hiinsi-lf to classify bailments. It was in the course of so doing 
that he was heard to refer to negligence as being sometimes “gross” 
sometimes “ordinary” and sometimes “slight”. A layman will perhaps 
see no harm in thus grading negligent conduct. But the fact remains 
that for the practising lawyer the trouble seems to have originated from 
these observations of Lord Holt. What is the difference between “slight” 
and “ordinary” negligence? W^hcrc is the line to be drawn between 
“ordinary” and “gross” negligence? When, above all, does liability 
criminaliter or civililer begin ? 

The 19th century was not far advanc<‘d liefore a Baron of the Court 
of Exchequer proti’stcd that he saw "no difference between negligence 
and gross negligence”; for him “it was the same thing with a vitupera- 
tive epithet ”. ( H’i7..‘ion v. (18431 H * W. 113.) Another learned 
Baron — Bramwcll, B., in Degq v. Midland Railway Co., [1857] 1 H. & N. 
773, 781— declared his opinion to Iks that “ there is no absolute or intrinsic 
negligence; it is always relative to some circumstance of time, place or 
jierson”. Does Bowen, L.J., in Thomas v. Qnartermaine , [1887] 18 
Q.B.D. fi85, 694, make it any easier for students when he says “ negligence 
is simply neglect of some care which we are bound by law to exercise 
towards somebody” ? For what, we ask, is the degree of care which the 
law insists upon ? The need of supplying a plain answer to this question 
had already struck Montague Smith, J., who thought it “more correct 
and scientific to define the degrees of care than the degrees of negligence”, 
but, alas, a Lord Chancellor had declared himself to be of a different 
opinion. “The epithet 'gross’” observed Lord Chelmsford in Oiblin v. 
McMullen, [1869] L.R. 2 P.C. 317, 337 “is certainly not without its 
significance. The negligence for which, according to Lord Holt, a 
gratuitous bailee incurs liability is such as to involve a breach of con- 
fidence or trust, not arising inercl.y from some want of foresight or mistake 
of judgment, but from some culpable default. No advantage would 
be gained by substituting a positive for a negative phrase, because the 
degree of care and diligence which a bailee must exercise corresponds 
with the degree of negligence for which he is responsible, and there would 
be the same difficulty in defining the extent of the positive duty in each 
case as the degree of neglect of it w’hich incurs responsibility.” 

Viewing the affair in a perspective made the easier by distance a 
great American jurist* thus sums up the position as he saw it in his 
day: “The theory that there are three degrees of negligence, described 
by the terms slight, ordinary, and gross, has been introduced into the 


* [1708] 1 Smith's Leading Cases, Htli Ed., p. 173. 

* Storey. 
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common law from some of the oomnitotaton of the Roman law. It 
may be doubted if these terms can be usefully applied in practice. Their 
meaning is not fixed, or capable of being so. One degree thus described 
not only may be confounded with another, but it is quite impracticable 
exactly to distinguish them. Their signification necessarily varies 
according to circiunstanoes, to whose influences the Courts have been 
forced to yield, until there are so many real exceptions, that the rules 
themselves can scarcely be said to have a general operation.” 

At this point the perplexed student may be inclined to comfort 
himself with words attributed to Baron Huddlestone: “There is no such 
thing as being right in law. The House of Lords are only right because 
there is no Court above them to overrule them ” ; while the unprofessional 
reader may feel inclined to say with a certain local heroine who dis- 
tinguished herself in one of the University towns of England during 
Wat Tyler’s rebellion “Away with the learning of the clerks!”. It is, 
however, not so desperate a case after all, for w-e shall see that between 
the layman and the clerk there is to be found, in these later days, no 
small measure of agreement. It so happens that while the practitioners 
of the past may be thought to have developed little or nothing towards 
a definition of actionable negligence which does not melt at the first 
touch, the modern professors have come forward to save the situation. 
A Cambridge scholar of great distinction ^ thus defines actionable 
negligence : — 

“Negligence in the law of torts* has a double meaning — it may 
signify (i) a definite tort, which consists of breach of legal duty to advert 
to the circumstances or the consequences (or both) of an act or omission 
which causes damage to another ; the standard of this legal duty is that 
of a reasonable man, so far as advertence to the circumstances of the 
act or omission is concerned, and that of directness with respect to the 
consequences ; (ii) merely inadvertence to a legal duty, which inadvertence 
is a possible mental element in the commission of some other (but by no 
means all) torts.” 

It is suggested that the foregoing definition should prove on the 
whole acceptable to the general reader. He ought not surely to be other 
than grateful for the introduction it affords him to the Reasonable Man — 
if he has not already met that useful personage elsewhere. Thus the 
professors help towards a modus vitxndi, whereby the clerk and the layman 
can agree in large measure to sink their differences. They can now always 
appeal to the Reasonable Man. They already agree that a negligent 
may be a sin as well of commission as of omission. In discussing 
negligence they will now as certainly agree that from whatever angle of 
vision the conduct complained of may viewed it stands out as repre- 
sentative of failure — failure to attain to some standard of prudence which 
is conceived as pointing the way, at the material time, to a certain course 
of conduct.* 


I Dr. Winfield (Rome- Ball Prufemur of Knglwh l.aw) in the Ijiw Quarterly 
Review. V’ol. 42, p. IM. The definition rommend* iteelf to l>r. Potter, Dean of 
the Faculty of Laws at Kings Collem, London, a« he himself says in hJs contribution 
to Clerk A Lindsell on Torts, 0th 1037. 

* Negligence is now-a-days itself to be classed sa an actionable wrong — wh^ 
lawyers call a “tort”. 

* We owe to Mr. A. P. Herbert, whose imaginative geniua baa given US 
already some four volomsa of ao-calted MiUtading Cates in the Common Law, the 
only (MscripUon of the R e aa on able Man to be found in the books ! He puts it 
into the mouth of Lead Justlco Bfarrow who, when delivering judgment in the 
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For ^ purpoMB of ooostruing a policy of insurance ^^Aaign«^^ to 
cover claims in respect of alleged negligence the way would seem then 
fairly clear of some, at any rate, of those alarming di^rences of opinion 
which in actions of tort or in criminal prosecntion have created such 
obstacles to the attainment of justice. Contracts of insurance are 
commercial documents, and are now-a-days to be interpreted as com- 
mercial men would interpret them. In other words commercial men are 
not, unless plain language oom{)el8 the court so to hold, to be supposed 
to mean by negligence what a trained lawyer has in his mind when 
drawing a statement of claim or defence in an action of tort. The 
neglect of a watchman when on duty as such, neglect by a solicitor, 
when in charge of particular business for his client, will be tested — 
artificially it is true — by means of the ordinary fairly sensitive man’s 
power of imagination, guided, on contest, by a certain amount of technical 
advice in the shape of evidence. Modem English case-law does not 
seem to warrant the belief that the artificial standard thus set is divorced 
from the facta of everyday experience, nor does a perusal of modem 
Indian case-law lead to any different conclusion. 

A recent case (Haeeldine v. Hmlcen, [1933] 3 Comp. Cas. (Insurance) 
170), arising out of a policy of insurance to indemnify a soUcitor against 
claims made upon him in respect of any alleged professional neglect or 
error, illustrates a course of conduct which does not fall within the 
category of negligence as contemplated by such a policy. The same ease 
illustrates the doctrine, several times alluded to earlier in this treatise, 
that illegal contracts are unenforceable.* 

The material facta were that the plaintiff, a solicitor, had been 
retained by a client overseas to enforce that client’s claim against a firm 
in England in respect of alleged commission. First with his client’s 
agent, and later with the client himself, the solicitor entered into two 
agreements the effect of which was tersely expressed by Scrutton, L.J., 
as follows: “I, Haseldine, will carry on this action without charge to 
you, on the terms that I shall get a percentage on the amount recovered, 
and the action must not be settled without my consent”. The first 
agreement was in November, 1928, when the rate of remuneration was 
to be 20%. The second agreement was made in February, 1930, whereby 


mythioal cause of Fardell v, Fotu^ expresses himself thus : •* The Reasonable Man 

is one who invariably looks where he is going, and is careful to examine 

the immediate foreground ^iforo he executes a leap or bound ; who neither 
Btar>gazGA nor is lost in meditation when approaching trsp-door% or the margin of 
a dock ; who records in every case upon the countt»rfoils of cheques such ample 
details as are desirable, scrupulously substitutes the word * Ordor ’ for the word 
* Bearer \ t'rosses the iiistrunient * a/o Payee only \ and registers the package 
in which it is dispatched; who ne\'er mounts a moving omnibus, and does not 
alight from any car while the train is in motion; who investigates exhaustively 
the bona JUU» of every mendicant before distributing alms, and will inform himse^ 
of the history and habits of a dog before administering a caress ; who believes no 
gossip, nor repeats it, without firm basis for believing it to be true ; who never 
drives his ball till those in front of him have definitely vacated the putting-green 
which is his own objective ; who never from one year's end to another makes an 
excessive demand upon his wife, his neighbours, his servants, his ox or his ass; 
who in the way of his business looks only for that narrow margin of profit 
which twelve men such as himself would reckon to be ‘ fair and ooniem> 
plates his fellow-merchants, their agents, and thoir goods, with that degree of 
suspicion and distrust which the law deems admirable ; who never swears, 
gambles, or loses his temper ; who uses nothing except in moderation, and even 
while he fiogs his child is meditating only on the golden meem.** (Misleading Coses, 
l«ondon, Methuen dc Co*, 8th Ed., pp. 10, 11.) 

> SMpp, 20-29. onto. 
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the rate was raised to 40%. Just oos month earlier the solicitor had 
taken out a poUcy insuring himself against losses arising from claims 
made against him “by reason of any neglect, omission, or error aUeged to 
have been committed on the part of the firm or their predecessors in business 
in their professional capacity as solicitors''. The speculstive action w'hich 
was to be aided by these two agreements failed. The successful defendant, 
unable to get more than a fraction of it.s costs against the nominal plaintiff 
(Mr. Haseldine’s client), and coming somehow to hear of the said two 
private agreements between the plaintiff and his solicitor, proceeded to 
bring an action against Mr. Haseldinc for damages. The form of action 
brought is not stated in the reports; hut Hascldino settled the claim 
for £950, and then had resort to the insurers for an indemnity under 
the policy. Before Swift, J., he was successful, })ai'tly. it seems, because 
the learned Judge believed the lcarne<l solicitor when the latU-r said in 
the witness box “1 knew nothing alanit (iiamiH-rty: 1 knew nothing 
about the Solicitor's Act ': I hinl no i«lea that it was a criminal offetu-e or 
Ulegal to prosecute an action at my own cxpen.se on the terras that 1 
should get a share of the amount recovered”. 

On appeal, however, Scrutton. Greer and Slcs.scr, L.JJ., nuaniinoualy 
reversed the decision of the Court below: holding, firstly, that the loss 
sustained was not within the policy, since it had not l)een oceasionwl by 
any “neglect, omission or error” while the plaintiff was arting in his 
professional capacity; secondly, that the loss aro.se out of the conduct 
of an action in which Haseldinc had brought himself within the mischief 
of the law against Champerty and Maintenance: and, consequently, 
even assuming that not to know he was acting contrary to law con- 
stituted a professional “error" as a solicitor within the risks covered by 
the policy, the agreements themselves being illegal and offending both 
the Common Law of Champerty as well as Section 11 of the Attorneys 
and Solicitors Act 1870,' the Court woukl not allow a plaintiff so sitiist^ 
to recover anything under such a policy. In the course of his judg- 
ment Scrutton, L..J., permitted himself to obseiwe in the words of 
Kennedy, J. (in Burrows v. Rhodes, [1899] 1 Q.B. 816, at p. 829), "a 
man is presumed to know the law”. In both instances the remark 
may be regarded as obiter. Anyhow, it w’a.s long ago asserUd that there 
is no such presumption. The maxim is ignoraiUiti juris baud excusat. 
A man may not excuse himself of criminal resjKmsibility on the ground 
that he did not know that he was breaking the law, or by any such 
assertion relieve himself of liability upon a contract.* 

So far back as the 23rd of Edward I, C3iaiiq)erty had Ixien rendered 
illegal. In the old books it was said “Chamjx'rtors lie they (hat move 
suits at their proper costs for to have part of the gains”. It is a crime 
at Common Law and is thus defined in Stephen’s Wgest of the Criminal 
Law: “Champerty is maintenance in which the motive of the maintainor 
is an agreement that if the proceeding in which the maintenance takes 
place succeeds, the subject-matter of the suit shall be divided between 
the plaintiff and the maintainor”.* 

It has been freely, but erroneously, asserted that there is no law of 
Champerty in Brititdi India. It is true tliat it is not eo nomine an offenoe 
under the Penal C!ode. But it is obvious that in certain eircumatanees 


» 33 * 34 Viet., e. 2». 

* Roe the cliiteuitiiion of this maium and the iK>-oalle(J “ preeumption ” above 
alluded to, in Chapter II, p. 30, ante. 

* 7th Ed., p. 140. 
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ohampertoua doaUngs would fall within the mischief of that Code as a 
criminal conspiracy. It has been as freely, and as erroneously, asserted 
that there is no such thing as a champertous agreement which could be 
declared void under the Indian Contract Act. Yet there are numerous 
instances in the books showing that Courts in India know how to deal 
with the champertous conduct of suits. A recent pronouncement of 
their Lordships of the Privy Council i should serve to clear the air of 
any further misconception in the matter. In that case (Valluri 
Ramanamma v. Mnrina Virnnna, [1931] 35 C.W.N. 633) their Lordships 
laid it down that in India agreements to finance litigation in consideration 
of having a share of the pro}x;rtv, if recovered, are not per se opjwsed to 
public policy. But they may be- so if the object of the agreement be 
an impiOf)er one, such as aljetting or encouraging unrighteous suits, 
or gambling in litigation. Or, their enforcement against a party may 
be contrary to the pnnciplcs of equity and good conscience, as 
unconscionable or extortionate bargains. 


(). Trunnit Jnsnrance. 

Nowhere is pro]»<‘rty niore obviously exjiosed to danger of one sort 
or another than when in transit. Thus it is that transit insurance in the 
moilem world has jirovideil the far-seeing insurer with some of his greatest 
opportunities. It is in this direction that insurance first began, and in 
which perhaps the greatest volume of insurance business is still done. 

Carriage by water. — The traiisfiort of people, animals and goods 
by water, particularly by owan-going ships, has, since the dawn of history, 
b^n one of man's major activities. Out of the maritime Jaw of nations, 
and partly out of the general European law relating to carriers, has 
been evolved the law of marine insurance as we see it toilay. To the 
latter subject has been devoted an earlier chapter of this treatise.* 

Insurance of gocKis to be carried over inland water-ways is not 
necessarily governed by the principles of marine insurance save where 
the terms of the policy may directly or by necessary implication attract 
those principles, as was the case in the instance cited at p, 185 of 
Chapter 1\'. Insurance of river steamers or of country lioatsas to hull, 
machinery, tackle, etc., follows the lines of marine insurance. 

The rights and liabilities of the parties under contracts of carriage 
over inland water-ways in India are largely' affected by the provisions of 
the Indian Ganders Act (111 of 1865) ; for many of the inland shipping 
interests so conduct their business as in general to hold themselves out 
as “ common carriers " within the meaning of that statute. 

Carriage by land.— Garriago by land for more than two thousand 
years in Europe has been very largely undertaken by means of the great 
arterial roads, of which, for many centuries, those laid out and constructed 
by the Romans were the most magnificent examples. The Roman Law 
regarded the carrier os a bailer*. In recognition of the peculiar dangers 
attendant upon confiding to a bailee so conditioned the carriage of pro- 
perty, the law of Rome placed upon the carrier the obligation of compen- 
sating the bailor for the loss of his goods to the full extent of their value. 


‘ The members of the nuard participating in this judgment were Lords Atkin, 
Thankorton and Macmillan, with Sir George Lowndes and Sir Dinshah MuUa. 

* Chapter IV, pp. 92 et 
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with a aeyere penalty, namely, the parent of a further sum also equal 
to the value of the goods Imt. From the oiroumstanoe that publie 
carriers under the Bon^ Law were thus called upon to provide an indem* 
nity, many students of the subject have regarded the law of England 
rdating to common carriers, whereunder the latter are deemed insurers 
for the goods they accept for carriage, as derived from the Roman Law.^ 
Derivation apart, the fact remains that by the Common Law of England 
a common carrier is not merel)’ subject to all the incidents of bailment, 
but is also regarded as an insurer of the goods he carries against every 
peril save the act of God and the King’s enemies. In 1 830 the Carriers 
Act was passed in England, which placed the liability of common 
carriers upon a statutor}' basis. Similar legislation is to be found upon 
the Indian statute book, namely Act III of 1865 alluded to above.^ 

Railways. — The invention of the locomotive in Elngland did not 
have the immediate effect of producing, even in a primitive form, that 
systematized method of transport of which a modern railway administra- 
tion is the exponent. The locomotive when invented was, as it still is, 
a mere tractor. Its structure rendered it necessary to provide a rigid 
road for its operations. Stephenson himself spoke of “the marriage’’ 
of the train to its track as essential for the working of his invention. 
But having provided a suitable iron road, the early railway undertakings 
were prepared to admit upon it privately-owned tractors and privately- 
owned vehicles. At first they did not hold themselves out as carriers. 
For the use of their roadway they charged tolls, just as others did for user 
of such arterial roads in England as had come to be called tum-pike 
roads.* In the next stage many railway companies were prepared to 
do the actual hauling, and constructed a number of vehicles of their 
own for the purpose of transportation. In so acting they were styled 
“conveyors”. Meanwhile various firms, styling themselves "carriers”, 
had erected depots adjacent to railroads, had laid down their own sidings, 
connected them with the railway, and thus the carriers’ gtxxls (frequently 
in their own vehicles) were passed on to the railway company to be 
hauled by the latter in consideration of specified rewai^s. It very soon 
became plain, however, that such user of railways was every day becoming 
more and more impracticable ; and by the beginning of the second half of 
the 19th century most English railway companies were holding themselves 
out as common carriers. -As ^vhat thej' were then offering to do fell 
plainly within the then existing law relating to common carriers, English 
railways became thenceforward subject to all the liabilities to which any 
other common carrier was and is exposed, including that of being an 
insurer against aU perils save the act of God and the King’s enemies. 


* The question of thi» derivation i» deboted in Nugrnt v. Smtlh, ( I S75] I C.P.D. 
10, Brett, J. (afterwards Lord Eiiher), heinanf opinion that the Komon Law relating 
to bailmente hod been adopted by Englieh Cuiirte a* part of the (^mmon 
Law ; Oickbum, L.C.J., inaUtting that the English Law of bailmente, espocioliy oe 
applied to carrient, hod an independent origin and a aeparate development. (See 
the some caee in the Court of Appral, (I876| I C.P.IJ. 423, 426-484. ) 

* For a diHcnminn of the position of those common corrieni in India to whom 

an analogous law now applies including those who ore engaged in the oorrioge of 
goods by water, see Chapter IV. pp. 180-189, on/e. 

* In the earlieot efforts to control user of certain arterial mads, such roads wore 
cut up into sections, where toll-keepers were placed ; and at tliese painU th*** 
woe a barricade whic/h in its primitive form hod oonouited of a "spear ’ or 
placed horizontally aoruss the roadway, sad which was turned aside to pennit tiw 
paasage of each vehicle after the toll bed boen collected. 
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Indian Railways.— The early railways in India, as naturally, began 
by the work of private enterprise.! Today the majority of TnfHii.n 
railways are State-owned and State-managed : private companies having, 
with few. exceptions, been bought out by the tax-payers of India, who have 
thus become the owners of the undertakings. It has, however, been 
the policy of the Government of India to maintain the unity of each of 
the separate systems; to administer, therefore, each railway undertaking 
separately, and to require each administration * so to work the line as to 
show a profit. Indian railway companies and administrations derive 
their powers today from the Indian Railways Act (IX of 1890), a statute 
which is a great improvement upon previous railway legislation in India. 
rOie controlling authority for all State railways, as also the co-ordinating 
authority in respect of the whole railway system of British India, is a 
body designated “The Railway Board”, to which the Government of 
India (or Central Government as it is now styled) has delegated some of 
its functions. The Board is the creature of another statute, namely the 
Indian Railway Board Act (IV of 1905). 

By section 72 of the Indian Railways Act the “responsibility” of an 
Indian railway “for the loss, destruction or deterioration of animals or 
goods deliver^ to the administration to be carried by railway shall, 
subject to the other provisions of this Act, be that of a bailee under sec- 
tions 151, 152 and 161 of the Indian Contract Act, 1872”. By sub-section 
3 of the same section it is laid down that “nothing in the Common Law of 
England or in the Carriers Act, 1865, regarding the responsibility of 
common carriers with respect to the carriage of animals or goods, shall 
aflFect the responsibility as in this section defined of a railway adminis- 
tration”. 

It is now necessary to refer briefly to the statute law which is thus 
attracted. 

The law of bailment in India is dealt with in the Indian Contract Act 
which devotes a special chapter to the subject. > Section 148 is the defini- 
tive section and is in the following words: — 

“148. A ‘ bailment ’ is the delivery of goods by one person to another 
for some purpose, upon a contract that they shall, when the purpose is 
accomplished, be returned or otherwise disposed of according to the 
directions of the person delivering them. The person delivering the goods 
18 called the ‘bailor’. The person to whom they are deliver^ is called 
the ‘ bailee ’. 

Explanation . — If a person already in possession of the goods of 
another contracts to hold them as a bailee, he thereby becomes the bailee, 
and the owner becomes the bailor, of such goods although they may 
not have been delivered by way of bailment.” 

The degree of care of the property bailed which the law requires of 
the bailee is set forth in section 161 of the chapter and is in the following 
terms: — 

“ 161. In all cases of bailment the bailee is bound to take as much 
care of the goods bailed to him as a man of ordinary prudence would, 

! Of the State-owned railways four are State-managed, and five are still 
company-managed. The most prominent of the few remaining privately-owned 
undertakings is the Hengal and North Weetern Railway . 

! Tlie word “administration" as hero used includes the management, whether 
the same be by the State or by a corporation. The word is more commonly used, 
in Indian law and practice, of railway undertakings which are State-owned and 
State-managed. (See soo. 8 (6) of the Indiui Railways Act, 1880.) 

* Indian Coniiaot Act, Chapter IX, comprising sees. 14S-18I, 
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« 

under ainiilar ciroumst&nces, take of £is own goods of the same bulk, 
quality and value as the goods bailed. ” 

The statute then proceeds to clarify the liability of the bailee in a 
separate section which is in terms as follows : — 

“162. The bailee, in the absence of any special contract, is not 
responsible for the loss, destruction or deterioration of the thing bailed, 
if he has taken the amount of care of it described in section 161 . ” 

The duty cast upon the bailee to return or deliver the property to 
the order of the bailor is provided for in section ICO which is in the follow- 
ing terms: — 

“160. It is the duty of the bailee to return, or deliver according 
to the bailor's directions, the goods bailed, without demand as soon as 
the time for which they were bailed has expire<l, or the purpose for which 
they were bailed has been accomplished.'' 

The remaining section of consequence in the matter of responsibility 
is section 161 which is expressly attracted by section 72 (1) of the Indian 
Railways Act. The section is in these words : — 

“161. If, by the default of the bailee, the goods are not returned, 
deliveixid or tendered at the proper time, he is responsible to the bailor 
for any loss, destruction or deterioration of the go^s from that time.” 

From the foregoing provisions of the Contract Act the bailee’s 
liability to pay compensation for the loss, destruction or deterioration 
of the property bail^ is founded in his own default, which, by reason 
of the provisions of section 151 of the Contract Act, means that he has 
in some way failed to take as much care of the property in his keeping 
as atn ordinarily prudent man would of his own. This, then, is a liability 
wholly different, both in kind and in extent, from that of an insurer 
who, for a monetary consideration, promises an indemnity, either co- 
extensive with the loss sustained, or to some extent definitely agreed 
upon between the parties to the contract of insurance. It is the limited 
liability of a bailee, therefore, which is not to be disturbed by the provi- 
sions of the Carriers Act of 1865 or of any doctrine relating to common 
carriers which has become part of the Common Law of England. Thus 
the ordinary liability of an Indian railway is not that of an insurer of 
the property it carries. 

Risk Notes. — In England where the liabilities of railways under 
the general law are, as has been pointed out above, greater than those 
imposed upon Indian railways, it has long been permissible to such 
carriers to limit their ordinarj' liabilities by special contracts in a form 
approved by the requisite controlling authority. So, too, in India by 
virtue of the provisions of section 72 (2) of the Indian Railways Act an 
agreement limiting the responsibility laid down by section 72 (1) is 
permissible so long as it be in writing, and otherwise in a form approved 
by the Federal Railway Authority > and be duly signed by the person 
“sending or delivering” to the railway the animals or goods which are 
the subject-matter of the contract. Tlie consideration to the railway 
customer for releasing the carrier from his ordinarj' liabilities as a bailee 
to the extent shown in the relative document, is the railway’s undertaking 


* This authority is the creature of the Govommont of India Act, 193S. Ml 
Federation Vwcomes on occcmiptisbed fact the forms hitherto approved by the RaU- 
way Boaid must, it is submitted, Iw treated as fulfilling the intention of the stahita. 
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to transport the goods at a reduced conveyanoe rate. Groods carried 
under these special contracts are, in railway parlance, spoken of as 
moving at Owner’s Risk: those carried by the railway under all the 
liabilities of a bailee or insurer are said to at Railway Risk.t 

These special contracts in the form now in use relieve the carrier 
of all responsibilities in respect of loss, destruction, deterioration of or 
damage to the property from any cause whatever, “except upon proof 
that such loss”, etc., “arose from the misconduct of the railway adminis- 
tration’s servants’’. 

Some ten forms of risk note are now in use on Indian railways. For 
ready reference of customers they are distinguished by the respective 
letters A, B, C, I>, E, F, G, H, X and Y. They have been framed to meet 
the needs of particular kinds of contracts of carriage. For the purpose 
of the present treatise only a few of them need be made the subject of 
comment. 

(1) “A” is used when articles are tendered for conveyance already 
in bad condition or so defectively packed as to be liable to damage, 
deterioration, leakage or wastage during transit. After reciting the 
condition in which they are in fact tendered and the consequent liability 
to damage, leakage or wastage in transit, the “undersigned” (who is 
designated “the sender” in the form) "agrees and undertakes” thereby 
“to hold the Raibmy administration over whose Railway the said goods 

may be carried in transit from station to station 

harmless and free from all responsibility for the condition in which the afore~ 
said goods may be delivered to the consignee at destimition and for any loss 
arising from the. same except upon proof that such loss arose from misconduct 
on the part of the Railivay Administration’s servants’’ . 

There follows a clause whereby “ through ” transit (no matter by what 
method or methods of carriage) is provided for. It is in these words: — 

“ This agreement shall he deemed to be made separately with all Railway 
Administrations or transport agents or other persons who shall be carriers 
for any portion of the transit. ” 

(2) " B ” and " H ” are for use in connection with contracts of carriage 
the chief feature of which is a release from most of the liabilities of baU- 
ment in consideration of con veyaiic© at a “ specially reduced ” or ' ‘ owner’s 
risk” rate, where an alternative higher rate at “railway risk”48 available 
and publicly adverti.sed. The Note in form "B” is used for a single 
consignment, while form “H ” is used for a numlxir of consignments over 
a given period. The olfoct of the latter contract crystaUizes every time 
it is attracted by the terms of a relative railway reOeipt and consignment 
note. 

In “B”, after reciting that a ]mrticular consignment is being charged 
at a “special reduced rate instead of the ordinary tariff rate" the sender 
“in consideration of such louvr charge agrees and undertakes to hold the 
said Railway Administration harmless and free from any loss, destruction, 
or deterioration of, or damage to, the said consignment from any cause what- 
ever except upon proof that such loss, etc., arose from the misconduct of the 
Railway Administration’s servants : provided that in the follawing cases : — 

(a) Non-delivery of the whole of the said consignment or of the whole 
of one or more packages forming part of the said consignment packed in 


^ In the published lists of rates, whether in the pamphlets known as goods 
or ooaohing tariffs, or elsewhere, those risks are shown by the letters "OR” and 
"RR” respectively. 
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aoBordance with inatnwIioM laid *n the Tariff or, where there are 
no gneh inetruetione, protected otherwise than by paper or other packing 
readily removable by hand andftjOy addressed, wh^e such rum-delivery is not 
due to accidents to trains or to fire -, 

{b) Pilferage from a package or packages forming part of the said 
consignment properly packed as in (a), when su^ pilferage is pointed out 
to the servants of the Railway Administration on or before delivery ; 
the Railway Administration shall be bound to disclose to the consignor how 
the consignment was dealt with throughout the time it xoas in its possession 
or control and, if necessary, to give evidence thereof before the consignor is 
called upon to prove misconduct, but, if misconduct on the part of the Railway 
Administration or Us servants cannot he fairly inferred from such evidence, 
the. burden of proving such misconduct shall lie upon the consignor. 

This agreement shall be deemed to be made separately with all Railway 
Administrations or transport agents or other persons who shall be carriers 
for any portion of the transU. ” 

The operative portion of risk note “H ” is to a similar effect. 

Misconduct. — It is neither within the scope, nor necessary to 
the purposes, of this treatise to discuss the nice questions which have 
often arisen as to the facts which would go to establish “misconduct" 
within the meaning of these foregoing special contracts. The terms of 
risk notes A, B and H have been quoted only as examples of the degree 
to which railways in India have b^n permitted to contract out of their 
statutory liabilities as bailees. Nevertheless, since indejxindent insurers 
of goods in transit are entitled to be subrogated to the rights of their 
assured against the carriers, some reference to the concept itself would 
seem to be necessary in the present chapter. The old form of risk note 
had “wilful negligence’’ where we now read “misconduct’’. It is 
believed that the revised form, w'hich the commercial community had 
strenuously pressed for, has the word “misconduct" because that 
community and their special advisers seem to have imagined that it was 
going to be easier to convict a railway servant of misconduct than of 
wilful negligence. If so, events have hardly borne out the expectation. 

’The maze of difficulties which the history of earlier litigation reveals 
in regard to definitions of Negligence has already been alluded to earlier 
in this chapter. The corresponding English risk note has also got the 
substantive Misconduct, but to it is prefixed the epithet “ wilful Now 
in Oraham v. Belfast and Northern Counties Ry. Co., [19f>l] 2 I.R. 13, the 
Judge had thus defined wilful misconduct : “ Wilful misconduct in such a 
special condition means misconduct to which the will is party, as contradis- 
tinguished from accident, and is far beyond any negligence, even gross or 
culpable negligence, and involves that a person wilfully misconducts 
himself who knows and appreciates that it is wrong conduct on his part 
in the existing circumstances to do, or to fail or omit to do (as the case 
may be), a particular thing, and yet intentionally docs, or fails or omits 
to do it, or persists in the act, failure, or omission regardless of con- 
sequences". Lord Alverstone, C.J., four years later, in Border v. Oreat 
Western Ry. Co., [1906] 2 K.B. 632, 536, was prepared to adopt the above 
definition, but wished to see it modified by the addition of the following 
words : “ or acts with reckless cuelessness. not caring what the results of 
his carelessness may be". 

No doubt it was the aim of those responsible for framing the 
present risk notes in forms B and H to enlarm the liability of those who 
own railway undertakings as well as those who serve such nndertekingl. 
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But in the matter of oonstruction of a form it is the meaning of the words 

not the intention of the author of the forms which the Courts have 
to look to. Already the notice of their ^rdships of the Privy Council 
has been attracted to what Lord Thankerton (who delivered the judgment 
of the Board) described as a “bit of imperfect draughtsmanship’’ in 
risk note B. The same imperfection is not observable in the cognate 
form H. (Surat Cotton Spinning and Weaving Mills, Ltd. v. Secretary of 
State, [1937] 64 I.A. 176, 181.) No question of misconduct of the railway 
administration as distinct from its servants having arisen in that case 
their Lordships reserved their opinion on the draughtsmanship which 
had thus attracted their attention, till some occasion should arise when 
their opinion on the point would be necessary to a decision of the matters 
before them. 

At the moment of writing, however, the word “misconduct” would 
seem not yet to have received a clear-cut judicial interpretation in the 
context, upon which the Courts in India can agree. The substantive 
Misconduct is already being subjected to the same judicial usage as 
had for manj' a long day rendered the concept of Negligence at once 
shapeless and intangible. One learned Judge finds no difference between 
“misconduct” and “wilful misconduct”. Another regards it as well- 
settled that misconduct is not necessarily established by proving even 
culpable negligence. Lastly , we have the views which have been expressed 
by at least two of the Judges of the Bombay High Court in a recent 
case (Bombay, Baroda Central Indian Railway Co. v. Rajnagar Spinning, 
Weaving <t Manufacturing, etc., [1929] 54 Bom. 105, 110 and 111). The 
Bombay Judges boldly elbow the Reasonable Man off the juridical stage. 
“I am not prepared" said Kemp, J., “to accept the test of the meaning 
of the word ‘misconduct’ as what a reasonable man would have done 
under the circumstances. 1 think the word suggests that a railway 
servant had been guilty of doing something w hich was inconsistent with 
the conduct expected of him by the rules of the company.” Murphy, J., 
entertained the like opinion. “The risk note implies by ‘misconduct’ 
some action wherein the servants of the railway have done wrong or have 
omitted to take a precaution imposed on them by the rules under which 
they work, and a very general view of railway arrangements and of the 
duties of the railway admimstration is not really relevant in a case under 
this risk note.” (Ibid., pp. 113, 114.) It is permissible to prefer the 
latter view not only as sensible in itself, but as making for more certainty 
in regard to the law than can be reached from any of the other stand- 
points above described. 

Indian Railways as insurers. — There is, however, nothing to 
prevent a railway from holding itself out as an insurer of passengers, 
animals or goods, and in fact a large volume of business is in India carried 
under what are called insurance terms. The jmwer to insure articles of 
special value is conveyed by section 75 of the Indian Railways Act read 
with section 72 (1) of the same statute. The reader will, indeed, have 
observed that the limitations of liability laid down in the last-named 
sub-section are expressly to be read as “subject to the other provisions” 
of the Act. Now section 75 of the Act reads as follows : — 

“75. (1) When any articles mentioned in the second soh^ule i m 
contained in any parcel or package delivered to a railway administration 

1 Tha list scheduled to the Act oomprises 36 genera including precious metals, 
precious or rare minerals, works of art, objects peculiarly fragile, time-pieces of 
every sort, narcotics, the vases of certain perfumes, silk, lace, furs, mjuioal or 
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for oarriage by railway, and the of such articles In the parcel or 
pack^^ exceeds one hundred rupees, the railway administration shall 
not be responsible for the losstMestruotion or deterioration of the parcel 
or package unless the person sending or delivering the parcel or pskckage 
to the administration caused its v^ue and contents to be declared or 
declared them at the time of the delivery of the parcel or package for 
carriage by railway, and, if so required by the administration, paid or 
engaged to pay a percentage on the value so declared by way of compensa- 
tion for increased risk. 

(2) When any parcel or package of which the value has boon declared 
imder sub-section (1) has been lost or destroyed or has deteriorated, the 
compensation recoverable in respect of such loss, destruction or deteriora- 
tion shall not exceed the value so declared and the burden of proving 
the value so declared to have been the true value shall, notwithstanding 
an 3 ri.hing in the declaration, lie on the person claiming the compensation. 

(3) A railway administration may make it a condition of carrying 
a parcel declared to contain any article mentioned in the second schedule 
that a railway servant authorized in this behalf has been satisfied by 
examination or otherwise that the parcel actually contains the article 
declared to be therein.” 

The question then to be determined is : do railways when purporting 
to act by virtue of the section just quoted take upon themselves the 
liabilities of insurers ? For it is at least noticeable that the word 
‘'insurance” nowhere figures in it. Provisions but little dissimilar had 
found a place in two previous enactments in India, namely, in section 10 
of Act XVIII of 1854 and section 11 of Act IV of 1879. Some conflict 
of views has arisen upon the true effect of the foregoing provisions. It 
is necessary therefore to examine the words of section 75 with some care. 

In the first place it is to be observed that if any of the various articles 
included in a particular schedule to the Act be above the value of 
a hundred rupees and are consigned to an Indian railway without the 
declaration required by the section, the railway will carry such articles 
without any liability at all for their loss, destruction or deterioration*. 
On the other hand, if the sender fulfils the conditiotis laid down in the 
section in respect of the carriage of any such article, the railway trill be 
responsible for loss, destruction or deterioration. But what is the measure 
of such responsibility ? 

It had beendecided by the Judge of first instance in Raiseit ChandmuU 
HamirmuU and Another v. Great Indian Peninsida Railway Company, 
[1893] 17 Bom. 723, when construing a contract of carriage under the 
Indian Railways Act of 1879, that the effect of paying an “increased 
charge” under section 11 for the carriage of something of special value 
was only to put the railway back into their position as bailees under the 
Contract Act; and that the restoration of such a responsibility did not 
make them insurers. On appeal ([1894] 19 Bom. 155) the Court, though 
reversing the decision on other grounds, did not expressly disturb the 
lower Court’s view of the matter cited. Earlier the High Court at 
Calcutta had been called upon to construe the same section of the Act of 
1879, but in quite anotlier connection.^ The wording of the present 
section is, however, conspicuously different from that of section 1 1 of the 


seiOTitific iimtrumentfl, doctiinentory nenintiMi and any article of apocial valito * 
which tho Central Railway Authority may notify from time to time in the Offioiei 
Gazette. 

^ StcreUMry o/ 8taU y. Bvdhu lUcOh Poddar^ [1802] 10 Cal. 538. 
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Act of 1879, in that isBtead of ^ word* “inoieased obai^”, m have 
“a percentage on the value ao declared by way of compensation for 
increased risk”. What that increased risk'Amounts to is to be gathered 
from the provisions of sUb-seotion (2) which states that “the compensation 
recoverable in respect of such loss, destruction or deterioration shall not 
exceed the value so declared”. What is this but an offer on the part 
of llie railway to provide an indemnity to the full extent of the declared 
value of the property at risk in consideration of a monetary payment 
over and above the freight, such monetary payment being calculated 
ad valorem ? And what is such a contract but one of insurance 1 It is 
submitted, therefore, that the Bombay decision represents an obsolete 
view of the relevant law; that under section 75 of the Indian Railways 
Act a railway administration in India is permitted to accept a liability 
greater than that of a mere bailee ; and that where the consideration 
expressed in sub-section (1) has been paid, the same amounts to a pre- 
mium ; and that the relation between the railway and the sender is that 
of insurer and assured. 

That contracts made under section 75 of the Indian Railways Act 
are contracts of insurance properly so-called is further evidenced by such 
a case as Bombay, Baroda i Central India By. Co. v. Legal Representatives 
of SananUah, [1934] 15 Lah. .59<j. There the plaintiff’s respondents 
had declared certain goods and given their value and in so doing had 
named a figure above Rs. 100. They refused, however, to pay the ad 
valorem premium. On the other hand, they executed three risk notes. 
The trial court had allowed the plaintiff to succeed as for an insurance 
in respect of the non-delivery of six packages which had been the subject 
of what is sometimes descril)ed as a running-train theft. This judgment 
was set aside on appeal, the ratio of the decision being that the premium 
not having been paid, the contract was really one under section 72 of the 
Act, and the liability of the railway that of a bailee. Upon the facts 
their Lordships held that the administration succeeded in its defence 
under that section. 

In a modem case {Sorabji Dadabhai v. Bengal Nagpur By. Co., Ltd., 
A.I.R. [1936] Pat. 393), the plaintiff endeavoured for the purpose of 
obtaining his indemnity in a contract of insurance under section 75 to 
obtain his compensation on the basis of what he termed the “real” 
value of what had been lost to him as opposed to its “declared” value. 
The Court naturally disallowed anything of the kind, holding that he 
could not go behind the declared v^ue. This was but to apply the prin- 
ciple already alluded to earber more than once in this present treatise, 
that in a valued policy both parties are concluded by the valuation, 
however conventional, which they have chosen to put upon the property 
at risk for the purposes of a contract into which they have entered. 

Touching such transactions as we have been considering, railways in 
India rarely, if ever, re-insure, and thus are their own insurers in respect 
of the indemnities for which they are liable to their customers under the 
special contracts alluded to. 

Railway Insurance In practice. — ^What in practice is required to 
enable railway customers to insure goods in transit has been reduced to 
a minimum. All that a customer has to do is to fill in the ordinary 
Consignment Note so as to include a proper description of the artiolee 
which he desires to insure and a statement of the vedue he puts upon 
thwi. If that value be anything under Bs. 600, the head goods clerk 
or tile Station Master at the place of despatch hu authority, it seems, 

21 
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to bind the Administratkni by making ai^mdorsemect on the Ho» 
of the oonnignment note indioatire of the Mot of insoraaoe and the 
value, by appending his signature. As the oonsignment note itsdf has 
to be signed by the sender or his agent the document when fully executed 
in the manner described represents both the terms of the contract of 
carriage and those governing the contract of insurance between the 
parties. The terms of the latter contract are, in part, to be found printed 
upon the reverse of the document. In many instances these are set 
forth under the general and misleading caption “Notice to Consignors”. 
They are, in fact, “Conditions ’’ and should be described as such. 

For goods whose value is declared at any sum exceeding Rs. 600 
the authority of the Divisional Superintendent or District Traffic Super- 
intendent is required so as to bind the Administration. But the form 
of contract, as above described, is the same in every case. 

By condition 6 the Adniinistration claims a right of re-measurement, 
re-weighment, re-classification and re-calculation of charges at the place 
of destination and of collecting before the goods are deliver^ any amount 
that may have been omitted or undercharged. 

By condition 4 aU claimB in respect of loss or damage must be made 
to the clerk -in-charge of the station to which the goods have been booked. 
Such a claim must be made before delivery is taken and must be accom- 
panied by a written statement of the description and contents of the 
articles missing or of the ds,mage received. The written statement has 
to be sent to the authority mentioned in the particular condition. A 
breach of the matters stated as requisite in this condition is said to absolve 
the Administration from all responsibility. 

The last-named condition is not happily drawn. In the statute 
what is scheduled is a number of “articles” in the sense of genera out of 
which might be made up any number of “parcels ” or “packages ”. The 
relative section of the Act and the words of condition 2 refer to loss or 
deterioration of “parcels” or “packages”. It is plain that the word 
“article” as used in condition 4 means the package itself. 

The word “value” and the expression “special value” have been the 
subject of judicial interpretation. In Blankensee v. L. dk N. W. By. Co., 
[1881] 45 L.T. 761, 762, "value ” was held to mean the value to the 
cana[gnor of the goods. It tsan only arise when a claim is made; for it is 
only the value at the date when the indemnity becomes due which is 
relevant. It has been held in India (Great Indian Peninsula By. Co. v. 
Bamaehandra Jagannath, [1918] 43 Bom. 386) that if an article has special 
value to the owner and he desires to recover that value, he may so declare 
it and insure his goods accordingly. But on a loss occurring, the liability 
of the railway would be limited to the “ true ” value. It is submitted tkat 
the true value would, in fact, have to be determined in accordance with 
the general principles of the law relating to insurance. For what is 
offered is an indemnity. In. that view there is no need for any special 
construction of the word “value” as used in connection with n^way 
insurance.^ 

As to the word “lose” as used in section 76 of the Railways Aot, 
and in any form of contract designed to implement the rights of railway 
carriers and their customers uni& ikat section, there is a general con- 
sensus of judicial opinion that it has but one meaning wherever used 
in Chaptm- VII which contains sections 72-82. Some text-book writers 


I See, upon the tofoa of '< value ” for purposee of s elaim under the law 
releting to inenrence, what is said in Chapter V, pp. 2BS-9M, ante. 
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speak of a oonfliot of judicial decisions as to the meaning of the ivoid in 
this ocmtext. But it is submitted that on an examination of the authori- 
ties the supposed conflict is rather apparent than real. All the relevant 
authorities, English as well as Indian, were considered by Page, J., 
in Ea»t Indian By. Co. v. Jogpat Singh, [1924] 51 Cal. 615; and it is 
submitted that he expressed the true view of the matter when he held 
that the word “loss” as used in the risk note which was in controversy 
in that case, and as used throughout the relative chapter of the Indian 
Railways Act, “does not mean pecuniary or other loss suffered by the 
owner of the goods through being wrongfully deprived of the possession, 
use or enjoyment thereof, but means loss of the goods by the Railway 
Company while in transit, and such ‘ loss ’ occurs whenever the Railway 
Company to which the goods have been consigned for conveyance 
involuntarily or through inadvertence, loses possession of the goods, and 
for the time being is unable to trace them .... The term ‘ loss ’ denotes 
a fact, not a cause of action. A valid cause of action against a railway 
in India for damages for the non-delivery of goods consigned to it for 
carriage must be based either on contract or on tort, and must arise from 
the breach of some duty owed to the plaintiff by the Railway Company. 
Proof of the fact that a loss of the goods has occurred may sometimes 
found, sometimes defeat, such a cause of action. But a cause of action for 
loss without more is unknown to the law. Non-delivery of the goods con- 
signed to a railway for conveyance may be due to the fact that the goods 
are being deliberately detained by the railway, or that they have been mis- 
delivered to some person other than the consignee, or that they are lost. 
It does not therefore necessarily foUow that by proving the non-delivery 
of such goods, the loss of the goods is also proved; for non-delivery or mis- 
delivery of goods may be due to loss or may be due to other causes. ” A 
modem case in Lahore, Haryana Cotton Mills Co. v. Bombay Baroda 
and Central Indian By. Co., [1927] 8 Lah. 555, decided that the term 
“loss” in section 77 does not include a case of conversion, i.e., detention 
coupled with neglect or refusal to deliver up the article detained after 
demand made. 

The word “deterioration” has been considered in a number of cases. 
There is deterioration where a parcel is impaired in value by the abstrac- 
tion of part of its contents. {Bengal & North Western By. Co. v- 
Tupan Daas, [1926] 5 Pat. 465.) Decrease in value consequent on deten- 
tion has been held to fall within the notion. But the ratio of this decision 
is dissented from in East Indian By. Co. v. Diana Mal-Oulab Singh, [1924J 
5 Lah. 523. So far, however, as the law relating to insurance is concerned, 
where the indemnity is offered in respect of damage done to a consign- 
ment, the cause of the damage, e.g., prolonged detention, is immaterial. 
All that is required to be shown is the condition of the goods when 
accepted for carriage and their state at destination or on delivery. The 
compensation offered is in respect of some injury done to the goods in 
the meantime ; and the indemnity measured in money will be the 
difference between the value of the goods in the condition as accepted 
and that found at destination or on delivery. 

Competitive Insurance. — There seems reason for supposing that 
insurance by the railways themselves is not as jmpular with the commer- 
cial co mmuni ty in India as it might be. Rightly or wrongly, delay 
in the disposal of claims is often put forward as one of the chief reasons. 
Anyhow, a vary large volume of business is done by insuranee companiea 
in covering the transport of property by Indian railways. Insurers 
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are readily firand to oovor tranait whetjwr tha contract Im at “OR” 
or “BB” rates, and whether there be anladditicmal insurance with the 
railway or not.’ Naturally, wh«e the assured is thus doubly covered 
the principles of subrogation and contribution will apply Insurers 
are equally ready to give the requisite cover in the form of floaty policies. 
In roost oases the preroiuros charged are arrived at by a tariff bsbsed on 
mileage, whereas the premium charged under a contract of insurance 
with an Indian railway is calculated ad valorem the consignment, as 
declared by the sender. 

In practice, the form of policy offered in respect of goods carried 
by railway in India often follows one of the customary forms used for 
ordinary marine insurance. Appropriate clauses are, of course, inserted. 

In general the mercantile community is anxious to cover itself in 
respect of losses occasioned by railway accidents of all sorts. A typical 
clause with that end in view is thus worded : — 

“ This insurance commences from the time the Railway receipt is issued 
and covers fire risir in Railway premises and risk or loss or damage occasioned 
by fire, collision, breakage of bridges, derailment or accidents of a like nature 
whilst being conveyed by train. Risk to cease 3 days after arrival of train 
at destination, or on delivery by Railway, whichever may first occur.” 

Stamps . — A contract of insurance effected by means of an instrument 
conforming to a policy as understood in the Law Merchant, and if within 
the definition of section 2 (19) of the Indian Stamp Act, would apparently 
have to be stamped. The oiriinary insurance policy is so stam]^. The 
document which, it is submitted, evidences the contract of insurance 
between an Indian Railway and its customer as amounting to a contract 
of indemnity falls, it is submitted, within section 2 (19) of the Indian 
Stamp Act.' Yet it is never stamped. In practice it seems that some 
insurers in India treat their transit policies as marine policies, others 
treat them for the purposes of stamping as fire policies. It is reasonably 
plain that the Stamp Act needs amendment so as to remove these 
anomalies. 

Extent of Transit Insurance. — A policy restricted to named perils 
•occurring during the transit cannot be utilised to found a claim for a loss 
occurring after the transit is over. {Baring Bros. & Co. v . Marine Insurance 
Co., [18W] 10 T.L.R. 276, C-A. ; Deutsch-Awstralische Dampschiffs-gesdl- 
schaft V. Stwrge, [1913] 30 T.L.R. 137; Ewnng <fc Co. v. Sicklemore, [1918] 
35 T.L.R. 55, CA.) The intention of the parties as to when the transit 
is to be regarded as finished needs to be expressed in such policies with 
precision, for nice questions often arise as to when a ship is an “arrived ” 
ship within the meaning of a shipping contract or a policy of insurance, 
which are avoided in a policy covering a transit from warehouse to ware- 
house. In Uke manner it may be an equally nice question at what precise 
moment a transit by rail has come to an end. Was it the intention of 
the parties that the transit should be regarded as at an end when the 
individual wagon or wagons containing the animals or other property 
at risk shall have “arrived” at the particular railway station named 
■as the destination in the railway receipt and connected documents? 
Or was it intended to extend the notion of transit till the last shunting 
operation shall have been completed and the wagon docked for unloading ? 
Ch, again, does the transit continue after the wagon be emptied of its 


> For a ducusdon of these topics, see Chapter 111, pp. 72-77, ante. 




contents, and until t^ie property be placed in some other conveyance, 
ejg., a cart or lorry, or even until the property be finally off-loaded at the 
comdgnee’s door 1 

From the terms of the clause quoted above i it is to be noticed that 
the risk continues till the “arrival of train at destinatim" or “delivery 
by raihoay, whichever may first occur It is a little difficult to see 
how the railway could deliver (untess, alternatively, some part of the 
journey be by lorry) prior to the arrival of the train at destination. 
Anyhow, this clause presents an example of the necessity of determin- 
ing when a train is “arrived”, within the meaning of the contract. 
It is submitted that, at any rate from the railwa 3 nuan’s point of view, a 
train is deemed to have ' ‘ arrived ” at a given station when she is first within 
the station limits as a complete unit. It is thought, moreover, that in a 
transit policy, unless there is elsewhere some other provision indicating 
a different interpretation, “arrival” should be given the meaning which 
it would have for the railway administration. Train registers are main- 
tained by the railway servants on duty in the several cabins. In very 
small stations, with only a single platform and no cabin, registers are 
maintained by the Station Master’s staff. A train is booked “ in” when 
its rear guard’s van has passed the cabin or the centre of the station, as 
the case may be. The limits of any given station are demarcated on 
the ground ; and there are signal cabins within those limits. The ques- 
tion, therefore, as to when any given train is an “ arrived ” train, from 
the transportation point of view, can readily be determined. 

Transit insurance pobcies are often cast in the form of a marine 
policy, but will not be so construed if no part of the transit contemplated 
is to be by sea. {Joyce v. Kennard, [1871] L.R. 7 Q.B. 78, 83.) In 
Henderson v. Underwriting <fc Agency Assocn., [1891] 1 Q.B. 657, the policy 
was cast in the traditional marine form, but the words “ perils of transit or 
conveyance” appeared in place of the words “perils of the seas”. Thus, 
though the policy contemplated a transit partly by land and partly by 
water, the policy was not construed as a marine policy, but as a special 
transit policy. The true construction of a transit policy must inevitably 
have important legal effects. For instance, insurers as defendants in an 
action on a marine policy are entitled to peculiarly extensive discovery of 
documents, including always the ship’s papers.* In the case just cited 
so extensive a discovery was refused, on the ground that the policy was 
not a marine policy. In Harding v. BuaseU, [1905] 2 K.B. 83, C'.A., the 
Ckiurt of Appeal construed a warehouse to warehouse policy as a marine 
policy, and allowed the extended discovery alluded to. In the meantime 
Kennedy, J., had (in Village Main Reef Gold Mining Co. v. Steams, [1900] 
5 Com. Cas. 246) followed Henderson's case (supra) and had given the 
usual instead of the extended discovery. Mathew, L.J., in Harding v. 
BusseU dissented from the view, which he seemed to think Kennedy, J., 
to have entertained, that whenever any portion of the venture is a transit 
by land the policy cannot be a marine policy and the extended discovery 
csuinot be oriered. 

Discovery. — ^The growing system of granting transit policies 
(with or without the warehouse to warehouse clause) in which a 
substantial portion of the journey is overland, has recently raised 
in an acute form the question as to how far the practice of the 


* See p. 324, onu. 

■ As to which, see u^o, under ** Discovery 
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Courts, in claims upon policies of mariiM insurance pure and sim^, 
is to be followed where the policy in* suit, though including mari- 
time risks, extends to others incidental to overland carriage. It has 
for much more than a century been the practice of the English Courts 
to grant underwriter-defendants to an action on a marine policy 
discovery of the ship’s papers, and to do so immediately (if aak^) on 
the issue of the writ in the action ; so giving such defendants, before they 
put in their defence, a much better insight into their opponent’s brief 
than any other litigant can ever get, except in rare instances and by 
extraorchnary processes. Naturally there have been repeated attempte 
to obtain an extension of this pri^ege for the benefit of insurers who 
are being sued on transit policies; the effort being made wherever the 
policies incidentally include risks attending the passage of goods by 
water. Hitherto it has not seemed too easy to extract any very clear 
principle from the cases wherein such efibrts have succeeded, or feom 
those wherein they have failed. In a recent case (Leon v. Casey, fl933] 
3 Comp, Cas. (Insurance) 80), the Court of Appeal in England has 
endeavoured to lay down something approaching a test, by which the 
merits of such an application may be judged. Many of the difSculties 
in the earlier cases had arisen from the fact that though the policy in 
suit followed the common marine form, the misadventure giving rise to 
the claim had taken place during the land transit. Conversely, often 
enough, where the policy happened to be in a form other than the common 
marine form, and had all the appearance of being a transit policy 
principally concerned with an overland adventure or adventures, the 
misfortune had occurred during an incidental voyage. The interest as 
well as the merit (if such an expression be not disrespectful) of the 
judgment now to be alluded to lies in its insistence upon the irrelevance 
of the claim, and the materiality of the contract where the true substance 
of it be laid bare on reading the policy as a whole. 

In the particular instance the policy was in the marine form, but 
covered land adventures both before and after the purely marine risks 
respectively attached or determined. The ship named was the "Lotus". 
A cargo of hosiery and cotton goods covered by the policy wp.s lost on a 
land journey by motor lorry while on its way to the ship. Holding that 
the policy was not merely in form, but in substance, a marine policy with 
added risks, the insurers were held entitled before delivering their defence 
to an order in the usual form directing discovery of the relative ship’s 
papers and connected documents. (Leon v. Casey, supra.) 

What is the position in India regarding this matter ? For answer 
we need to know what is included in the word “discovery”, as used 
by the Lords Justices in the case cited. In strictness, discovery under 
the English, as well as the Indian, rules of procedure is limited to 
giving a list (ordinarily on affidavit) comprising the description of every 
document which is or has been in the possession or power of the party 
impelled to give this information “relating to any matter in question” 
in the suit. This he does, without prejudice to any right which the law 
confers upon him to refuse “ inspection ” of any particular document or 
class of documents. 

In strictness, then, there is a difference between offering inspection 
of any document, and merely conveying a list of them to the other party. 
In the sense, however, in which the word “discovery” is used with 
reference to the English practice in Marine Insurance cases, the word 
includes the right to inspect, and extends from the ship’s papers to 
numerous connected documents. The necessary application to the Court 
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may be made at any time after appearance in the anit, and it requires 
no t^davit to support it. The order may be made against “all persons 
intwested even against persons who may be out of the jurisdiction. It 
is as much open to underwriters who are re-insurers as to original insurers. 
The form of order which has been gradually evolved in England includes 
a stay of all proceedings till the requisite discovery has been given to, 
and enjoyed by, the defendant. 

In India the Court’s powers in the matter of Discovery are the 
subject of Order 11, rr. 12, 13 and 19 (3).i Ancillary to those rules are 
others dealing with the topics of production and inspection. These are 
to be found in the same Order, where they appear as rr. 14 to 19. Were 
the Court’s powers to be confined to what is vouchsafed by the provi- 
sions of Order 1 1 it would appear not easy to make a comprehensive order 
of the character, or in the form, which is procurable in England. It 
would seem, therefore, important, in the first instance, to determine 
what are the principles which inform the English practice in this 
regard, and to see how far existing Indian machinery is capable of 
enforcing such a principle if recognised in this country. Prior to the 
modern orders of the Supreme Court in England — orders which came 
into being after the Judicature Acts of the early ’seventies — such dis- 
covery as we are now discussing was not obtainable in the Common Law 
Courts. To get it one had to apply for a “bill” in equity. * 

“Partly in consequence of that” said Scrutton, L.J., in Leon v. 
Caaey, [1933] 3 Comp. Cas. (Insurance) 80, “and partly in consequence 
of the fact that insurance has always been said to be a transaction 
involving the utmost good faith, where the assured is bound to commu- 
nicate everything in his knowledge to the Insurance Company, both at 
the inception of the risk and at every subsequent proceeding during 
risk — for instance, where he makes a claim — the King’s Bench Court 
have invented the order for ship’s papers which is made as soon as the 
writ is issued in an action on a policy of marine insurance”. 

In India the present order for discovery is the creature of yesterday. 
Such discovery as was obtainable in the days of the old chartered High 
Courts was granted upon equitable principles which English judges had 
brought with them to this country. The earlier marine insurance cases in 
India, as also the more modern instances, alike display a recognition that 
contracts of insurance generally are governed by the rule of the utmost 
good faith. There would seem, then, to be no more impediment in India 
to the exercise of the inventive faculty than had been brought to bear 
upon the matter by modern-minded judges of the Court of King’s Bench 
in England. Once assume that the Courts in India act upon principles 
which have long commended themselves to the Courts in England that 
the ends of justice require a comprehensive order giving discovery and 
inspection of this class of documents before marine insurers are called 
upon to file their defence in a suit upon a marine policy, and one presumes 
the Courts will not fail to notice that Order 11, r. 12, would appear to 
admit of an application for discovery being made at any time, and that, 
oorrespondingly, r. 15 of the same Order permits the Court at any time 
to entertain an application for inspection. In amplification of powers 


* This is part of the Code of Civil Prooedure (Act V of J908). 

* Suits and other proceedings in the old Court of Chancery were commenced 
by filing documents (such os we in India call plaints) styled “bills”. The corres- 
ponding document which commenced proceedings in the Common Law Courts was 
esdled a “deolaiation”. Both have since been superseded by a pleading known as 
the “Statement of Claim”. 
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rngniBitA to gire effect to the f<»^oing tonohiag duoorerjr in 

nuirine insurance cases the student’s Msention is draim to the pfo> 
visions of sec. 161 of the Code of Civil t'rooedure whereby nothing in 
that Code shall be deemed to limit or otherwise affect the inherent power 
of the Court to make such orders as may be necessary for the ends of 
justice. 

It is thought, then, that marine insurers might reasonably expect 
the Courts in India to regard themselves as being competent to pass 
orders for discovery in marine cases upon lines analogous to those which 
now-a-days issue as of course from the King’s Bench Division in Kngland, 
and, secondly, as likely to hold that the ends of justice in this ob^ of 
case entitle underwriters in India to the Court’s assistance in that 
regard. 

There remains the question whether the Courts in India in relation 
to other transit policies will be minded to go further than the Court in 
Leon V. Casey, supra. Slesser, L.J., confessed to such conservative 
instincts as disinclined him to extend the jurisdiction so as to benefit 
insurers generally. Greer, L.J., assented with admitted reluctance to 
the order propos^. But are the Courts in India to be necessarily so 
hampered ? There is no question of being bound by their own or a 
superior court’s previous decisions on this matter. For there are none. 
On principle it is no easy thing to rest a privilege given to one class 
of insurers upon the doctrine of uberrima fides, while denying it to 
another class. For if there be one principle of universal application in 
the law relating to insurance, as to which there has never been any 
conflict of opinion in India, it is that the relationship of insurer and 
assured is essentially one to which that doctrine applies Accordingly 
it would be but respectful to suppose that the Courts in India, if and 
when called upon to deal with this matter, will be chary of permitting 
themselves to be fettered by decisions not binding upon them, or to be 
affected by a history of adjectival law elsewhere, in which the predeces- 
sors in India of the present High Courts had not shared and to which the 
present Courts have not contributed. 

Carriage by air. — ^The law of the air has inevitably undergone 
profound changes by reason of the advance made in aeronautics during 
the present century. In the early days of ballooning the question was 
at least academically raised as to whether the passage of a balloon through 
the superincumbent air above the land of another would constitute 
a trespass. In the law of England the ownership of land carries with it 
the ownership of the superincumbent air space usgue ad coelum (right 
up to the heavens). How, then, could it be said that for someone else, 
without leave or license, to make use of that air space was not a trespass 
entitling the owner of the land to redress by an action at law against the 
trespasser, quare clausum fregil — “because he has broken the close 
Yet Lord Ellenborough let fall an observation or two, not necessary 
to the decision of the matter before him, which cast a doubt on whether 
passage through the air-space of another would amount to a trespass. 
Lord Ellenborough ’s words were "I am by no means prepared to say that 
.firing across a field in vacuo, no part of the contents touching it, amounts 
to a dausum fregit [Pickering v. Rudd, [1816] 4 Camp. 219; 171 E.B. 
70 N.P.] ThLs obiter dictum woe oonsideied half a century later in 

* For a note on the early form of the action of trespass in relation to land and 
the legal conceptions npcm which it was founded, see p, 209, ante. 
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Kt/n^on T. Hart, [1868] 6 B. & 8. 249, when Blaokbum, J., expressed him- 
self thus : “ I understand the good sense, though not the legal reason, of 
Lord EllenbOTOUgh’s doubt whether an action of trespass would lie 
against a ma,n passing over the land of another in a balloon”. In fact, 
there is nothing but the obiter dictii.m of Lord Ellenborough to support 
the notion that in the law of England it would not be a trespass. It is, 
indeed, for that reason that it has been found necessary to provide legis- 
lation which, in aid of aeronautics, shall prevent landowners exercising 
their full rights over the superincumbent air. It will be noticed, when 
we examine the corresponding legislation in India, that the rights of the 
landlord in this respect, though now limited by the necessities of aviation, 
are by no means wholly destroyed. It so happens that the English 
brought with them to India this conception of the ownership of land carry- 
ing with it exclusive rights in the air-space above it usque ad codum. 
Accordingly it was found necessary in India, as in England, to effect a 
compromise between the age-long right of the landlord, and what should 
now be recognised as the newly-acquired right of the aviator, when 
fl}dng otherwise in obedience to law and with no intent to annoy. 

Aviation Control. — The control of aviation in India is now the 
subject of statute. Here reference is made to the Indian Aircraft Act 
(XXII of 1934) which extends to the whole of British India including 
British Baluchistan and the Sonthal Parganas.i It was framed to “make 
better provision for the control of the manufacture, possession, use, 
operation, sale, import and export of aircraft”. 

By section 2 (1) “aircraft” is defined as meaning “any machine 
which can derive support in the atmosphere from reactions in the air, 
and includes balloons whether fixed or free, airships, kites, gliders and 
flying machines”. 

By section 17 the rights of landowners and the Common Law of 
trespass alluded to above are modified to the extent shown by the words of 
the section which reads as follows : — 

“No suit shall be brought in any civil court in respect of trespass or 
in respect of nuisance by reason only of the flight of aircraft over any 
property at a height above the ground which having regard to wind, 
weather and all the circumstances of the case is reasonable, or by reason 
only of the ordinary incidents of such flight. ” - 

On the other hand, certain direct sanctions have bwn created by 
the statute, making for the greater safety of those who live and work 
upon the surface of the earth. Among the considerable powers taken 
by the Central Government to make rules for implementing the purposes 
of the statute is included the making of rules prohibiting flight by aircraft 
over any specified area, either absolutely or at specified times or subject 
to Specified conditions and exceptions (section 5 (2), ol. (i)). An infhnge- 
ment of any such rule renders the aircraft concerned liable, on the convic- 
tion of its owner or the person in charge of it, to forfeiture to His Majesty 
(section 13). 

The scope of the present treatise does not permit an exhaustive 
Btndy of the statute referred to. It must suffice to call attention to the 
very wide powers which Government takes (a) to make all such rules as 


* By it are repealed earlier Acts: one dating from 1914 and the remnants of a 
etiU eariier statute of 191 1 . 

• This is a reproduction of sec. 9 (1) of the English Air Navigation Act of 1920 
aa amended by the Air Navigation Act, 1939. 
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may appear to it necessary for carrying the Convention ^ ralatiag 
to the regulation of aerial navigation, 1919,.^th its additional protoerd 
of 1920 and any amendment which may be made thereto under the provi- 
sions of article 34 th«eof, which sets up an international commission for 
aerial navigation under the auspices and management (such as it is) of 
the League of Nations; (b) under section 5 to make general rules to 
implement the advertised purposes of the statute as shown in its 
preamble and, under sub -section (2) of the same section, for a large 
number of special objects of which one may well be of ultimate import- 
ance to insurers, t.e., that touching the prohibition and regulation of 
the carriage in aircraft of any specified article or substance ; and (c) under 
section 6, to the large powers taken to make orders in emergency. Amoitg 
these may well be orders from which hardship of no ordinary nature 
would result. In particular instances of such hardship a right to compen- 
sation is given under sub-section (2) of the section. That sub-section is 
thus worded : — 

“Any person who suflfers direct injury or loss by reason of any order 
made under clause (c) or clause (d) of sub-section (1) shall be paid such 
compensation as may be determined by such authority as the Glovemor 
General in Council may appoint in this behalf.” 

The two clauses of the previous sub-section thus attracted are 
respectively in these words ; — 

“(c) prohibit, either absolutely or conditionally, or regulate the 
erection, maintenance or use of any aerodrome, aircraft factory, flying- 
school or club, or place where aircraft are manufactured, repair^ or 
kept, or any class or description thereof; and 


1 The Convention expreseee on the part of the High Contracting Parties recogni- 
tion that every Power has complete and exclusive sovereignty over the air space 
above its territory (which includes the national territory both of the mother country 
and of the colonies and of the territorial waters adjsuient thereto). Each contracting 
State undertakes, in time of peace, to accord freedom of iimoccnt passage above its 
territory to the aircraft of other contracting States, provided that the conditions 
laid down in the Convention are observed. Each such State is entitled, for militaiy 
reasons, or in the interest of public safety, to prohibit the aircraft of other States 
from flying over certain areas of its territory, the position and extent of which must 
be notified. 

Aircraft possess the nationality of the State on the register of which they are 
entered. 

Evep' aircraft of a contracting State has a right to cross the sir space of another 
contracting State without landing, but must follow the route fixed by the State over 
which the flight takes place; it is obliged to land if ordered to do so; and every 
aircraft which passes from one State into another must, if the regulations require it, 
land at one of the aerodromes fixed by those regulations. 

Aircraft when engaged in inUmational navigation must be provided with (1) a 
certificate of registration; (2) a certificate of air-worthiness; (3) certificates aiul 
licenses of the Commanding Officer, Pilots, Engineers, and Crew; (4) if it carries 
passengers, a list of their names; (5) if it carries freight (i.s., cargo in any form), 
bills of lading and manifest; (fi) Log books; (7) if equipped with wireless, the 
requisite special license. 

The carriage by aircraft in international navigation of explosives, and of arms and 
ammunitions of war is prohibited, and each State may prohibit or regulate the 
carriage of photographic apparatus, and, ae a measure of public safety, any other 
object. 

The Convention is in force in the following States ; — The Argentine, Australia, 
Belgium, Bulgaria, Canada, Denmark, Eire, Estonia, Finland, France, G r eat 
Britain and Northern Irdand, Gie<m, India, Iraq, Italy, Japan, Latvia, 
Net^lands, New Zealand, Norway, Peru, Poland. Portugal, Bouznania, Siam, 
Spain, (Sweden, Switzerland, Union of South Africa, Uruguay and Yugoslavia. 
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(tf) direct that any aircraft or class of aircraft or any aerodrome, 
airoraft factory, flying-school or dub, or place where aircraft are manu&c- 
tured, repaired or kept, together with any machinery, plant, material or 
things used for the operation, manufacture, repair or maintenance of 
airondt shall be delivered, either forthwith or within a specified time, to 
such authority and in such manner as he may specify in the order, to be 
at the disposal of BBs Majesty for the public service. ” 

Finally, by section 8 the statutory authority may detain any aircraft 
if, in the opinion of such authority, having regard to the nature of the 
intended flight, the flight of such aircraft would involve danger to persons 
in the aircraft or to any other person or property; or such detention is 
necessary to secure compliance with any of the provisions of the Act or 
of the rules applicable to such aircraft ; or such detention is necessary 
to prevent contravention of any rule made under clauses (h) or (i) of section 
5 (2). The last-named clause has been set out above. Clause (h) has 
reference to rules prescribing the air-routes by which, and the conditions 
under which, aircraft may enter or leave British India, or may fly over 
British India, and the places at which aircraft shall land. The power 
so taken under the foregoing section includes that of making rules regu- 
lating all matters incidental or subsidiary to the exercise of the power. 

It is obvious that powers so wide in the matter of prescription as 
well as of interference in aviation for commercial purposes and public 
and private uses generally, have to be watched with some care alike by 
insurers and assured. At any moment it may turn out that a contract 
of carriage or a particular adventure is illegal as being contrary to some 
express provision of the statute, or of some rule having statutory force, 
or, again, because it is in conflict with some other statute affecting the 
carriage of goods by air. In such circumstances a contract to cover an 
adventure itself illegal would be void, while from particular circumstances 
surrounding individual contracts of insurance covering air risks the 
contract might be voidable. 

Alread}' “through” transit partly by road, partly by rail and partly 
by water and/or air is in use, and nice questions of law are bound to arise 
touching the effect on the contract as a whole (whether the same be one 
of carriage or of insurance covering the entire transit) as to the effect 
of some illegality or breach of regulations to which, under the Convention 
already alluded to, the air carrier must submit. It seems evident, 
therefore, that policies designed to give proper protection alike to insurer 
and insured in the matter of aerial transport need to be framed with 
reference to the realities, and that to seek to adapt a conventional marine 
policy to carriage by air by the mere insertion of one or two clauses and 
an aptly-worded description of the risk will at least be hazardous. 

Before leaving the subject of the Indian Aircraft Act, 1934, three 
oUier sections must be briefly referred to. Glovemment, under section 
16, takes power to declare that any or all of the provisions of the Sea 
Customs Act (VIII of 1878) shall, with such modifications and adaptations 
as may be specified in the relative notification, apply to the import and 
exqsort of goods by air. By section 9 the provisions of part VII of the 
Indian Merchant Shipping Act (XXI of 1923), relating to Wreck and 
Salvage, are made to apply to aircraft on or over the sea or tid^ waters 
as they apply to ships, and the owner of an aircraft is to be entitled to a 
reasonable reward for salvage services rendered by the aircraft in like 
Tinii.Ti|ii«r as is the owner of a ship. Lastly, by section 7, Government 
takes powers to make rules touching the investigation of accidents 
ooourzing within Irtish India. 
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Carriage of goods by air.— We to the later statute trhii^ 

aims at implementing a pre-existing Convwtion between a number of 
States with reference to the carriage of goods by air. Without a working 
knowledge of these two statutes and the statutory rules, the insurance 
of goods carried by air will be more hazardous than it need be. The 
Convention to which attention will now be drawn is of recent origin ; 
yet the case-law to which corresponding legislation has given rise in 
England is important though at present of but meagre dimensions. The 
Convention alluded to was signed at Warsaw, on the 12th of October, 
1929. It laid down certain principles, for the object of the conference 
which thus culminated in the Convention was “the unification of certain 
rules relating to international carriage by air These rules now deal 
in considerable detail, and on lines analogous to corresponding rules in 
respect of maritime carriage, with the liability of the carrier, theTnature of 
the requisite documents, and certain provisions touching combined 
carriage. The various contracting parties afterwards framed domestic 
legislation to give effect to what had thus been agreed upon. India, 
by its Carriage by Air Act (XX of 1934), was not behin^and in this 
respect.^ The preamble to the Act exposes a dual object; for, after 
acknowledging the expediency of British India acceding to the Conven- 
tion and making provision for giving effect to it, it is stated to be also 
expedient to make provision “for applying the rules contained in the 
Convention (subject to exceptions, a^ptations and modifications) to 
carriage by air in British India which is not ‘international carriage’ 
vrithin the meaning of the Convention 

In the statute the rules agreed upon at Warsaw form the subject- 
matter of the First Schedule. These, then, will apply directly to inter- 
national carriage within the meaning of the CJonvention; and it is these 
rules, again, which are to be adapted, and if necessary modified, to carriage 
by air in India, where such carriage is not of the kind which the Act 
recognises as “international”. The schedule itself is divided into chapters, 
the first of which contains two rules only. Of these Rule 1, sub-rule (3), 
defines “international carriage” for the purposes of the statute and the 
Convention which gave it birth.* 

By Rule 2 (2) it is declared that the rules in the First Schedule do not 
supply to carriage performed under the terms of any international postal 
Convention. 

It is important to notice at the outset that by virtue of section 
2 (1) of the Statute, rules contained in the First Schedule are to have, 
subject to aU other provisions of the Act, the force of law in British India 
in relation to any carriage by air to which the rules apply, “irrespective 
of the nationality of the aircraft performing the carriage”. In all 
probability it was intended that aircraft of foreign nationality should 
be obliged to act in British India in accordance with any rules contained 
in the First Schedule, which, by virtue of a notification under section 4, 
might have been made applicable to carriage by air other than “ inter- 
national carriage ” as denned in that Soh^ule. But, in strictness, it 
might be held that the absence of any such words as “or to which those 
rales may be extended” after the word “apply” in section 2 (1) makee it 
impossible for the (Central Government, by any such notification, entirely 
to control carriage by foreign aircraft except in circumstances which are 
clearly within the definition of international carriage. 

1 Relevant extracts from this statute are printed aa Appendix VI to this 
trestiae. See pp. cxl-ozlvii, post. 

* Bee ibid., p. cxl, p04t. 
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All rule* uodCT the Act ore to be found in the two Schedules thereto : 
the Statute itself (unlike the Aircraft Act) not conferring rule-making 
powers upon the Central or upon any local government in British India. 

By Rule 1 (1) all the rules are made applicable to carriage by air 
whether the same be performed gratuitously or for reward. But Rule 
34 exempts from their operation anything in the nature of “ international 
carriage ” by air where the same is performed by way of experimental 
trial by an air navigation undertaking, when any such trial has for its 
object the establishment of a regular line of air navigation. Nor do the 
rules apply to “carriage performed in extraordinary circumstances 
outside the normal scope of an air carrier’s business”. One may surmise 
that rescues performed by air would be within the last-named exception. 
The expression “days” when used in the rules is to be understood as 
meaning current days and not working days.^ 

Chapter II of the First Schedule concerns itself with documents of 
carriage. The chapter is divided into three Parts, of which the first 
two concern passenger and luggage tickets, and Part III the air Consign- 
ment Note. The last-named Part embraces Rules 6 to 16 of the Schedule. 
Chapter III, which includes Rules 17 to 30, is devoted to the subject 
of the liability of carriers by air. Chapter IV provides a single rule 
relating to combined carriage. The Second Schedule consists of four 
rules only. These relate to the subject of an air carrier’s liability in the 
event of a passenger’s death. 

It is not proposed, in the present chapter, to comment upon the 
statutory provisions which are thus enforceable in India in regard to 
contracts of international carriage by air, other than those which relate 
to the carriage of goods, and which concern the liability of air carriers 
in respect of the relative contracts. The other provisions of the Act 
concern the topic of Accident Insurance, and as such will be dealt with 
in a later chapter of this treatise. 

The corresponding statute in England has been very recently con- 
sidered by the Court of Appeal in the case of Grein v. Imperial Airways, 
Ltd., [1936] 2 AU E.R. 1268. 

The facts of the case concerned the carrier's liability for the death 
of a passenger, and so the decision arrived at upon the terms of the 
particular contract agitated are outside the scope of the present chapter. 
But certain observations of Greene, L.J., who delivered the first of the 
majority judgments, are worth quoting. 

“The object of the Convention”, said the Lord Justice, “is stated 
to be ‘the unification of certain rules relating to international carriage 
by air’. By ‘unification of certain rules’ is clearly meant ‘the adoption 
of certain uniform rules ’, that is to say, rules which will be applied by the 
courts of the High Contracting Parties* in all matters where contracts 
of international carriage by air come into question. The rules laid down 
are in effect an international code, declaring the rights and liabilities 


* Thus Rule 35. Its substance might more artistically have been included in 
Chapter I of the First Schedule, that being the definitive chapter; and it could 
conveniently have found a place there as Rule 1, Sub-rule (2). 

• A majority of the House of Lords in Philippeon v. Imperial Airways, Ltd., 

[1930] I All E.R. 761, has decided for the purpose of interpreting the same statute 
that the term “High Contracting Party", as used in the Convention, must bo con- 
strued as including signatory States, whether or not they had ratifi^, md also 
aeoeding States. Inteniational carriage, they held, was in the Convention intended 
to be as oaxTiage to and from the territory of the signatories, whether or not 

they eventually ratified the Convention end made the Convention part of their 
t tome etic law. (See the discussion of this case, p. 338, post.) 
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the pasties to contracts of international, carriage by air; and when, 
by the appropmte machinery, they are )gj|lren the fb^ of law in the 
territory of a High Contracting Party, they govern (so far as regards the 
courts of that party) the contractual relations of the parties to the contract 
of carriage of which (to use language appropriate to the legal systems of 
the United Kingdom) they become statutory terms.” 

A rule of general importance in relation to the carriage of goods 
by air is Rule 31 , which provides that in the case of combined carriage 
performed partly by air and partly by any other method of transport, 
the rules embodied in the First Schedule apply only to that part of the 
journey which is carried out by air and then only if such carriage falls 
within the terms of Rule 1 . Sub-rule (2) of the same rule is in aid of 
parties to a contract of combined carriage. It provides that nothing 
in the Schedule “shall prevent the parties in the case of combined carriage 
from inserting in the document of air carriage conditions relating to other 
methods of carriage”, so long as the provisions of the First Schedule 
are observed as regards the carriage by air. 

Liabilities of carriers by air. — The extent of the liability of an 
air carrier is to be found in sections 18 to 23, and 25 of the First Schedule. 
As these rules need to be read together they are here set out in full : — 

“18. (1) The carrier is liable for damage sustained in the event 
of the destruction or loss of, or of damage to, any registered luggage or 
any goods, if the occurrence which caused the damage so sustained took 
place during the carriage by an. 

(2) The carriage by atr within the meaning of the preceding para- 
graph comprises the period during which the luggage or goods, are in 
charge of the carrier, whether in an aerodrome or on board an aircraft, 
or, in the case of a landing outside an aerodrome, in any place what- 
soever. 

(3) The period of the carriage by air does not extend to any carriage 
by land, by sea or by river performed outside an aerodrome. If, how- 
ever, such a carriage takes place in the performance of a contract for 
carriage by air, for the purpose of loading, delivery or transhipment, 
any damage is presumed, subject to proof to the contrary, to have been 
the result of an event which took place during the carriage by air, 

19. The carrier is liable for damage occasioned by delay in the 
carriage by air of passengers, luggage or goods. 

20. (1) The carrier is not liable if he proves that he and his agents 
have taken all necessary measures to avoid the damage or that it was 
impossible for him or them to take such measures. 

(2) In the carriage of goods and luggage the carrier is not liable if 
he proves that the damage was occasioned by negligent pilotage or negli- 
gence in the handling of the aircraft or in navigation and that, in all 
other respects, he and his agents have taken all necessary measures to 
avoid the damage. 

21 . If the carrier proves that the damage was caused or contributed 
to by the negligence of the injured person, the C!ourt may exonerate the 
carrier wholly or partly from his liability. 

22. (1) In the carriage of passengers the liability of the carrW 
for each passenger is limited to the sum of 126,000 francs. Where 
damages may be awarded in the form of periodical payments, the eqoi' 
valent capital value of the said payments shall not exoe^ 126,000 fraaos.^ 

* By MO. 2 (S) of tha Act any nun mentioned in thie rule in tensm of ftaaee 

for the pnipoMS of any action againat a earner, be oonverted into lupoM 
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KeTWtlideBSt by special contract, the carrier and the nassencer mav 
agree to a higher li^t of liability. ^ ^ 

(2) In the carriage of registered luggage and of goods, the liability 
of the carrier is limited to a sum of 250 francs per kilogram, nnlAiM the 
consignor has made, at the time when the package was handed over 
to the carrier, a special declaration of the value at delivery and has 
paid a supplementary sum if the case so requires. In that case the 
carrier will be liable to pay a sum not exceeding the declared sum, unless 
he proves that that sum is greater than the actual value of the consign- 
ment at delivery. 

(3) As regards objects of which the passenger takes charge himself 
the liability of the carrier is limited to 6,000 francs per passenger. 

(4) The sums mentioned in this rule shall be deemed to refer to the 
French franc consisting of 66J milligrams gold of millesimal fineness 900. 

23. Any provision tending to relieve the carrier of liability or to 
fix a lower limit than that which is laid down in these rules shall be null 
and void, but the nullity of any such provision does hot involve the 
nullity of the whole contract, which shall remain subject to the provisions 
of this Schedule. 

******* 

25. (1) The carrier shall not be entitled to avail himself of the 
provisions of this Schedule which exclude or hmit his Jiabihty if the 
damage is caused by his wilful misconduct or by such default on his 
part as is in the opinion of the Court equivalent to wilful misconduct. 

(2) Similarly, the carrier shall not be entitled to avail himself of the 
said provisions, if the damage is caused as aforesaid by any agent of the 
carrier acting within the scope of his employment.” 

The general reader might, perhaps, be pardoned if on reading through 
the foregoing rules he reaches the conclusion that what the Act with 
one hand does for those interested in the goods at risk, it carefully takes 
away with the other. Some further study will, however, show that 
there is a residue of liability from which the carrier cannot escape. He 
is wholly liable under Rule 26 if the damage is caused by his “ wilful 
misconduct.” But by reason of Rule 20 (2) mere negligence in pilotage 
or in navigation or in anything else coming within the meaning of the 
words “handling of the aircraft” as used in that sub-rule wilj not be 
wilful misconduct or its equivalent within the meaning of Rule 25. 
In other words mere negligence will never be enough to fix the carrier 
with liability. Deliberate negligence, on the other band, imports quite 
another idea and may well be the equivalent of “wilful misconduct". 
Thus, for someone to know that in piloting or in handling an aircraft 
he is committing a breach of some rule or regulation made for the safety 
of what is entrusted to blm for carriage might well amount to wilful 
misconduct in the opinion of a court of justice. 

It is submitted that a deliberate breach of a duty in the sense of 
some wilful neglect of something which the person responsible knew 
ought to bo done for the safety of the goods at risk would amount to 
wilful misconduct. It has long been accepted law both in England and 
India that misconduct is a term which includes acts of omission as well 
as of commission. Moreover, the concept of criminal negligence is one 


at tfas rate of exchange prevailing on the date on which the antoiint of damages 
to be paid by the carrier ie eaoertcdned by the Court. 
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wM(& tite Indiaii Penal Oede itaelf eniertaina.^ It would boTi^Wiy 
indeed if conduct sufficiently negligent taj ^ring a poraon u4€l^' tlie 
mischief of the criminal law would not amount to wUful miseoaduot 
ibr the purpose of a contract of carriage. The degree to which negligenoe 
may approximate to misconduct so as finally to amount to one and 
the same thing has been- the subject of many judicial pronouncements 
in India in cases of carriage of goods by railway where risk notes B or 
H have been relied upon as exempting the carrier in the particular 
oiroumstances. (See East Indian Railway v. Jogpat Singh, [1924] 
61 Cal. 615; Bengal Nagpur Ry. Co. v. Moolji Sikka dk Co., [1930] 68 
Cal. 586; Madras ds Southern Mahratta Ry. Co., Ltd. v. Sundarjee Kalidaa, 
[1933] 60 Cal. 996, Secretary of Slate v. Allah Ditta, A.I.R. [1930] Lah. 
120; Naurang Lai v. B.B. dk C.l. Ry. Co., A.I.R. [1936] Pat. 84.) 

But when one remembers that the Ck>urt8 in England both in the 
19th century and early in the present century have held this conduct 
not necessarily established by proving even culpiable negligence (see 
Olenister v. Great Western Ry. Co., [1873] 29 L.T. 423 and Border v. Great 
Western Ry. Co., [1905] 2 K.B. 532), the only summary of the legal 
position which it would seem safe to offer is that each case must be 
judged strictly on its own particular facts.* 

As in contracts of carriage by railway, so the terms of contracts 
of carriage under the Carriage by Air Act are either wholly, or in part, 
to be found in the relative Consignment Note. By Rule 5 (1) every 
Air Carrier of goods has the right to require the consignor to make out 
and hand over to him a document called an “air consignment note”, 
and every consignor has the right to require the carrier to accept this 
document. Sub-rule (2) provides that the absence, irregularity or loss 
of this document does not affect the existence or the validity of the con- 
tract of carriage “which "shall, subject to the provisions of Rule 9, be 
nonetheless governed by the rules contained in the first schedule”. 
If, at the request of the consignor, the carrier makes out the air Consign- 
ment Note, he shall be deemed, subject to proof to the contrary, to 
have done so on behalf of the consignor. It is laid down in Rule 9, 
which Rule 5 (2) above alluded to thus expressly attracts, that if the 
carrier accept goods without an air Consignment Note having been 
made out, or if the Consignment Note does not contain all of the first 
nine particulars enumerated in Rule 8, or the last of the required par- 
ticulars (namely a statement that the carriage is subject to the rules 
relating to hability contained in the Schedule), the carrier shall not be 
entitled to avail himself of any of the provisions of that Schedule which 
exclude or limit his liability. 

A recent case in England provides an example of the effect on the 
contract of non-compliance with the statutory rules as to the particulars 
to be incorporated in the Consignment Note, and illustrates the danger 
of printing conditions upon such a document which are in disconformity 
with the mtentions of the Statute. (‘Westminster Bank, ltd. v. Imperial 
Airways, Ltd., [1936] 2 All E.R. 890.) The material facts in that case 
were that the Airway company sent its van to the plaintiff’s office to 
collect a-consignment of bar gold valued at a little over £9,000 for trans- 
port by air and delivery to a bank in Paris. One of the carrier’s usual 


1 In particular, where the safety of life or limb u concerned. Vrde sec. 304A 
of the Indian Penal Code (csusins death by a raeh or neghgent act). 

* But see the respective disouMione of the topics of '* negligenee ” and 
" misconduct ” in relation to carriage by land at pp. 318 et stq., ante. 



aotee w»a made out and t^dered. The rm carried 
the eottS^meidi to the, Croydon Airport where the box was waghed and 
pat in the defendant’e strong-room. The next morning the door of the 
strong-room was found open and the goods missing. The plaintifFs' 
claimed the tralue of the consignment. In the action, the plaintiffa by 
their points of olhun, took a number of alternative pleas, but went to 
trial (1) on the plea that the contract contained in the Consignment 
Note was subject to the Carriage by Air Act, 1932, and that by the terms 
of that Statute it was incumbent upon the defendants to set out in that 
note a statement that the carriage of the consignment was subject to 
the rules relating to liability set out in Schedule I to the Act and that 
the Consignment Note contained no such statement ; while they relied 
on their alternative plea (2) that the loss of the goods was caused by the 
wilftd misconduct of the defendants or by such default which by En^h 
law is consistent with wilful misconduct. The defendants admitted that 
the goods were stolen from their Airport. They pleaded certain facts 
to show that they took all necessary measures to prevent such a loss, or, 
in the alternative, that it was impossible for them to take such measures, 
and relied upon Rule 20 as showing that as carriers they were not liable 
if they established as much. By their Reply the plaintiffs alleged that 
a special declaration was made of the value of the goods when delivered 
to the defendants, and that a supplementary payment had been made. 
Accordingly they claimed to treat the consignment as insured by the 
defendants for the value named. 

After setting out all the relevant rules m Chapter III of the Schedule i 
Lewis, J., held that the effect of them, read together, rendered the carrier 
prima facie liable for any loss caused or occasioned during carriage by 
air. He held secondly that the theft from the defendant’s strong-room 
was an event occurring during such carriage as contemplated by the 
contract read with the statutory rules. The earner was, however, 
entitled to escape his prima facie liabihty if he could satisfy the provisions 
of Rule 20 (1); and there was a further bmitation upon his liability in 
so far as the amoimt was concerned; but the latter limitation could be 
avoided and the original liability restored if the consignor make a 
special declaration and pay the supplementary sum referred to in the 
relative rule. In no way could the earner Uznit his liability further. 
(Vide Rule 23.) In order to limit his liability the carrier must comply 
with the provisions of Rule 8 expressly referred to in Rule 9. Upon the 
questions of fact he held that the carrier had not caused the Consignment 
Note to include the requisite statements mentioned in Rule 9 and conse- 
quently that no limitation of his prima facie liability was available to 
him. 

The company had printed a number of general conditions on the 
back of their Consignment Note. These conditions were all under the 
general caption "agreement concerning the contract of carriage by air”. 
These general conditions were posted up at the defendants’ oflSces. The 
condition which came in for adverse criticism read as follows : — 

“ CAaptef 2, Art. 4 (5). So far as concerns international earruige, 
as defined by Art. 1, para. 2, the air Consignment Note shall eoruain in 

* Throu^out the prooeeduigs what in thia treatise ax© refeired to m 
and Bub-rulee were there referred to ae artiolee and paragraphs. It is subnuMra 
that though in the Convention the separate parospwphed provisions are rightly 
to be ttyted “artiolea” they become stotutory ‘Wes” when schedul^ to an 
Act. Indeed in the relative Sohodulo they are so named throuj^iout the Indi a n 

atatate. 
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addition the following partictdara inserted % the carrier . ... (b) a ekO^ ^ 
meat that the carriage is avbjeet to the ndOt relating to liabHitg set oui 
the CommOon of Warsaw of Oct. 12, 1929, and upon which thoee 
conditions are based.” 

In the view of the learned Judge “the direction given in the e<^edule 
is a statutory obligation imposed upon the carrier to incorporate in hia 
consignment note a perfectly sunple statement, namely, ‘ that the carriage 
is subject to the rules relating to liability established by this Convention’ 

Those responsible for the preparation of the Consignment 

Note instead of having a plain statement in aooordanoe with the Act 
printed on the Consignment Note, have chosen to set out that the carriage 
is subject, not to'the rules established by the Convention, but to certain 

conditions which it is alleged are based on those rules The 

answer to the first question is that the Consignment Note does not satisfy 
the requirements of Art. 8 (q) of the Convention.” 

Though this was sufficient to dispose of the action, the learned Judge 
took upon himself to deal with some of the other contentions raised by 
the parties. He noted that on the consignment note in a column headed 
“Quality and nature of goods" there had been inserted the words “Bar 
gold £9,000 ” and that the same figure had been filled in elsewhere, 
namely, in another column headed “ Value for Customs that there was 
another space in the Consignment Note within which might be inserted 
a figure representing the value of the consignment for purposes of in- 
surance. This space was headed “Special declaration of value for 
insurance by the carrier ”. In the Consignment Note in suit that space 
had not been filled in. Adjaicent to that space was, however, another 
headed “Special declaration of valtte at delivery". That space was not 
usable, having been deliberately blacked out; and evidence was led in 
the action to the effect that Imperial Airways refused to accept tuiy 
special declaration of value at delivery. The Judge accordingly held 
that there was no special declaration at delivery, and if such had been 
made on the Consignment Note the consignment would not have been 
accepted. He held, as a fact, that no supplementary payment had been 
made by the consignor. It was true that the rate paid was higher than 
the rate for ordinary merchandise. That was because the only rate at 
which bullion was carried by the defendants was an ad valorem rate, 
and this, in the opinion of the learned Judge, accounted for the value 
stated in the Consignment Note. There was no supplementary payment 
as contemplated in a contract of insurance within the rules attracted. 
In the result the defendants were held liable to the extent allowed by 
the rules under the ordinary liability created by thoee rules, and were 
condemned in the costs of the action. 

The effect of that decision has been an alteration in the approved 
form of air Consignment Note issued by Imperial Airways which now 
includes the exact words of Art. 8 (q), the equivalent of Rule 8 (q) of the 
First Schedule of the Indian statute. 

A case of perhaps even greater importance came before the King’s 
Bench Division in 1937. (PhUippson v. Imperial Airways, Ltd., [1987] 

3 All E.R. 318.) Here, also, the loss out of which the action arose was 
occasioned by the theft of gold bollion ft'om Croydon Airport. 1316 
plaintiffs had consigned the bullion from London to Brussels. Hie 
defendants contended that Belgium was not a “ High Contracting Party ” 
to the Convention of Warsaw; that the carriage was not “ international 
carriage ” within the conditions of carriage to which the Consignment 
Note was subject; that the contract was not subject to the Carriage by 
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Air Aob "Of 1832 ; thftt, wliere&s by tii® isonditioiis of carriage to wliic^ 
the Consignment Note wae subjeot, an action for damages in the case of 
internatioml carriage had to be brought within two years, in all other 
cases an airtion had to be brought within six months, and that, as the action 
had been commenced later, it was barred by limitation. The Consign- 
ment Note was in the form which Lewis, J., in WeslminaUr Bank, Ltd. v. 
Imperial Airways, Ltd., supra, had held not to comply with the rules which 
impose a statutory liability on the carrier by air in place of the ordinary 
common law liabdity. The plaintiffs conceded that the carriage was not 
“ international ” within the meaning of the Act. But they said that the 
Consignment Note was subject to terms, based upon the same principles as 
informed the Convention of Warsaw, namely a series of rules alleged to be 
binding upon members of what was styled the International Air Traffic 
Association (I.A.T.A.). Porter, J., held these rules to represent an agree- 
ment by individual carriers as to the terms on which they would carry, 
and as providing that as soon as the Convention of Warsaw should come 
into force, namely, 90 days after the first five ratifications, those terms 
should be binding on all members of I.A.T.A., whatever their nationality. 
He further held the word “includes” in the definitive articles (or rules) 

I, 2 (2) to mean that such carriage is “ international ” to the exclusion of 
all other carriage. “It is definitive”, said he, “and does not merely add 
something to some other vague process known as ‘ international carriage ’ 
Observing that the English Act was passed in July, 1932, and came into 
force in May, 1933, while the contract was made in March of 1936 and 
before an order in council had certified Belgium as having acceded to 
the Convention, he held the carriage not to be international and the 
carrier to be protected by the terms of the contract. Both parties 
appealed. 

The Court of Appeal (Greer, Slesser and Clauson, L.JJ.) were not 
unanimous. Even the majority, whilst affirming the decision of Porter, 

J. , did not accept the learned Judge’s reasoning. 

On further appeal to the House of Lords ([1939] 1 All E.R. 761) the 
House (Lords Atkin, Thankerton, Russell of Killowen, Macmillan and 
Wright) was divided. The majority held the term “High Contracting 
Party” as used in the Convention to include signatory states, whether 
or not they had ratified, and also acceding states. They also held the 
carriage in question to be “international carriage”, within the meaning 
of the conditions attracted by the contract. Ix)rd Wright, who was of 
the majority, observed the respondents to have conceded that at least 
in many places in the Convention the words “High Contracting Party” 
must be construed as meaning “signatory”, but that it was said that in 
other parts of the Convention they should be construed in a narrower 
sense, i.e., as confined to a Power which has not only signed but ratified 
or acoed^. While disagreeing with the last-mentioned view. Lord 
Wright regarded the matters in controversy as falling to be decided upon 
broader grounds. “The Court”, said he, at p. 778, “is here concerned 
with a contract of carriage. The respondents are claiming that on a 
particular construction of the Consignment Note and the general condi- 
tions which it incorporates, they are entitled to limit or exclude their 
liability for the loss of the goods. However, they are faced by the general 
principle applicable to contracts of carriage — that a carrier who wishes 
to limit his liability must do so by plain words.” Citiiig and applying 
what Lord Loreburn, L.C., had said in Nelson Line (Liverpool), Ltd. v. 
Nelson <fc Sons, Ltd., [1908] A.C. 16 at p. 19, he reminded the House that 
cairiera may contract themselves out of certain duties imposed by law, 



340 


Inmrtmce in JBritiak 


but that iTnlftHH they prove suoh a coQtraot the daties remain; and that 
such a contract is not proved by produeiitg language which may mean 
that, and may mean something different. A consignor is entitled to a 
statement of any conditions by which a carrier proposes to limit his 
statutory liabilities in terms sufficiently plain for the consignor to under* 
stand. He is entitled, if they are not plain, to interpret them in the 
sense most favoxu-able to himself and least in favour of the carrier’s 
exemption from liability under the contract. “That is so”, said Lord 
Wright, “whenever the exemptions are reasonably capable of both a 
narrower and a wider construction”. In the result the plaintiffs suc- 
ceeded and Imperial Airways Limited was held liable for the loss. 

Air risks covered by ordinary insurance. — It cannot be doubted 
that the carriage of good.s by air is for many purposes insufficiently 
covered by the ordinary liability of a carrier as defined in these rules, 
and that many consignors must find it useful to cover their risks by 
insuring outside the rules, in spite of the opportunities, such as they are, of 
obtaining additional security by the supplementary pa5nnent required 
by those rules. Such insurance with a recognised insurance company 
of standing u ould obviously be of the greatest advantage in a contract of 
combined carriage, whether the same were international or more localised. 
Again, in respect of the transmission of parcels by aerial post an appro- 
priate policy of insurance with such an undertaking is quite commonly 
resorted to. An example of a clause defining a risk of the last-named 
kind in use by an insurance company doing business in British India 
today is the following: — 

“Insured against actual total loss of the parcel only. This policy 
covers the jxircel as a whole against all and every risk of land, air and tvater 
carriage, Theft, Robbery or L^s, from the time of the issue of the Registered 
Receipt until that of delivery of the parcel to the consignees and their signature 
to the Post Office but only to pay the excess of the Post Office liability.” 

The above clause, or one to like effect, is commonly inserted in a 
policy which in its general characteristics is an ordinary marine policy. 
No doubt as time goes on an instrument more appropriate to air ris^ 
will be designed, where the object is to cover risks incidental only to 
transportation by that method. It would seem that for commeroial 
purposes a marine policy or one on similar lines meets the everyday 
requirements of a contract for combined carriage by air together with 
one or more other methods of transport. 

It may be surmised that as air transport develops, those who 
regularly use such methods for the transmission of goods, particularly 
for valuable goods, will require to be accommodated with floating policies ; 
and there seems no reason to suppose that insurers in India will not 
afford facilities in that direction to reputable clients of sound financial 
standing. 

Transit by Post. — In the next preceding section of this Chapter 
a clause was quoted from a policy having for its object the provision of 
cover for articles transmitt^ by post.t The clause contemplated the 

* In early days in Europe, as in some parts of India today where commiinioa- 
tions have not bmn modernized, a through route for the transmission of letters 
or messages was divided into “stages”, each of which could be covered by a nmner 
or group of runners back and forth in a day. In Europe each such stage 1^ road 
was marked with an upright pillar or “post” placed in some conspicuous position. 
At p oints of interchan^, thm was in later times often an inn or hostelry whore 
refreshment and a chai^ of horses for those driving through ooold bo preoussd. 
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transmiflsirai being effected wholly or partly by aerial post. Thus 
may bo introduced a brief survey of the nature of insurance business 
covering despatches through the ordinary postal channels, whether the 
actual carriage be effected by road, rail, water or air. 

The Post OflSoe in India may be described as a special department 
of State. Consequently, as a department, it comes today under the 
Central GrOvernment. Its functions and powers have been the subject 
of several legislative enactments in the past. Today the relative statute 
is the Indian Post Office Act (VI of 1898). The statute creates an official 
who is designated the Director-General of Posts and Telegraphs. He is 
the supreme administrative authority for the whole of British India. 
Bach province, by a wise system of decentralisation, is administered by a 
Post-Master General subordinate to the Director. By section 75 the 
Central Government may, by appropriate notification, authorise, either 
absolutely or subject to conditions, the Director-General to exercise any 
of the powers conferred upon it by this Act. But by the same section 
Government retains, without right of delegation, all its rule-making 
powers. As in England, the liabilities and obligations imposed upon 
the State postal authorities in India would Ik- unreasonable as well as 
unworkable were it not that in the transmission of letters for reward 
the Post Office is by statute granted a complete monopoly. In India 
the monopoly alluded to is the creature of section 4 of the statute. This 
section is followed by another expressly prohibiting the collection, 
carriage, tender, reception for delivery, or the delivery itself of letters, 
whether for reward or otherwise, on the part of the following : — 

(а) Common carriers i of passengers or goods and their servants 

or agents except as regards letters solely concerning goods 
in their carts or carriages ; and 

(б) Owners and masters of vessels sailing or passing on any river 

or canal in British India, or between any ports or places 
in British India, and their servants and agents, except as 
regards letters solely concerning goods on board, and 
except as regards postal articles received for conveyance 
under Chapter VIII of the Act. 

Chapter VIII consists of three sections dealing with the carriage of 
mails * by sea and the conveyance of postal articles by ships other than 
mail boats. 


Journeys of this kind wore often reforrod to as “posting”, and a carriage which 
would take one or two passengers through one or more such stages of a journey was 
known as a “post chaise". So "to post a letter” simply meant to send it on its 
way till it reached its deetination. In India Dak Bungalows served much the same 
service as did the roadside posting houses in Europe. 

r This prohibition is inheritod from the time when it was supposed that rail- 
ways in India were common carriers. As it stands today it fails to protect the 
Office against the dirsot transmission of letters by railway, whether to obhge their 
oustomeia, or generally for reward. 

® The word *‘mail” in connection with the tran smis aion of letters may ^perhaps 
seem puzzling to the Indian student. The word originally meant "armour’ , i.e., a 
protective covering for a man's body against the attack of persons in possession of 
weimons. In early times those entrusted with letters whether on foot or on horso- 
baok, had to go armed and otherwise suitably protected against robbery accom- 
panied by violence. In course of time, armour as such died out ; but by the time 
when the transraioaion of letters had become a royal monopoly, the vehicle in whioa 
the letters were carried was in England painted with the royal colours and throughout 
its journey was under the protection of an armed guard — latterly a single individual 
who carried fire-arms and who announced the arrival of the coach by the TOundiM 
of a hom. The name "mail” descended from the aimed man to the armey vehicle 
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Liability. — In theory the monopoly to.hn enjoyed is oonferred upon 
the Crow. AnH consequently persons whd Consider themselves aggrieved 
by any cirolimstanoe connect^ with the qxercise of the statutory 
monopoly must sue the Crown in India. We should expect therefore, 
and we actually find in the statute, a disclaimer of liability save in so far 
as the Crown has chosen by express words in the statute to accept some 
measure of liability for damage or loss incurred by those who are compelled 
to entrust to the Crown the transmission of messages, letters or any other 
thing which may lawfully be accepted by the post ofBoe for carriage. 
The relative section is section 6 and is in the following terms : — 

“6. The Crown shall not incur any liability by reason of the loss, 
mis-delivery or delay of, or damage to, any postal article in course of 
transmission by post, except in so far as such liability may in express 
terms be undertaken by the Central Government as hereinafter provided ; 
and no officer of the Post Office shall incur any liability by reason of 
anj’ such loss, mis-debvery, delay or damage, unless he has caused the 
same fraudulently or by his wilful act or default.” 

Definitions. — Attention is drawn to the definitions which affect 
the subject of insurance. The meanings to be placed respectively upon 
the phrase “in course of transmission by post ’’and on the word “delivery” 
are set forth in section 3, the terms of which are as follows : — 

“3. For the purposes of this Act, — 

(a) a postal article shall be deemed to be ‘ in course of trans- 

mission’ by post from the time of its being delivered to a 
post office to the time of its being delivered to the addressee 
or of its being returned to the sender or otherwise disposed 
of under Chapter VII; 

(b) the delivery of a postal article of any description to a postman 

or other person authorized to receive postal articles of that 
description for the post shall be deemed to be a delivery 
to a Post Office ; and 

(c) the delivery of a postal article at the house or office of the 

addressee or to the addressee or his servant or agent or 
other person considered to be authorized to receive the 
article according to the usual manner of delivering postal 
articles to the addressee, shall be deemed to be delivery 
to the addressee.” 

The foregoing definition is not to be found in the Post Office Guide. 
The following expressions, however, based upon the contents of the 
definitive section (sec. 2) have been embodied in the Post Office Guide. 
They should be carefully studied by those concerning themselves with 
postal insurance either under the relative Post Office rules or indepen- 
dently of them. The words and phrases alluded to are : “ inland ”, 
“ maU-bag ”, “ mail ship ”, post office ”, and " postal article ”. 


(the Mail. Coach) with its guard, and so, today, to the train or ship which has suc- 
ceeded to their duties. In France the guard of a train still sounds a horn instead 
of blowing a whistle. The Indian runner, armed with jingling bells and a spear 
when on postal duty, is a local survival of what at one sta^ or another was oommon 
the world over. By a process familiar enough to students of human speech the 
use of the word has been extended from the protection given to the thing 
to the thing protected. So, today, people often speak of “ my mail ” where they 
mean “ my letters ". An Englishman "posts "his letter; an American "mails” 



Prohibitions .— Among the more important provisions of the statute 
which may affect indirectly a contract of insurance are the prohibitions, 
the effect of which is to mahe a breach of them an illegality. Prominent 
among such are those ed^mdied in sections 19 and 20 which read 
respectively as follows : — 

“ 19. (1) Except as otherwise provided by rule and subject to such 
conditions as may be prescribed thereby, no person shall send by post 
any explosive, danghrous, filthy, noxious or deleterious substance, any 
sharp instrument not properly protected, or any living creature which 
is either noxious or likely to injure postal articles in course of transmission 
by post or any officer of the Post Office. 

(2) No person shall send by post any article or thing which is likely 
to injure postal articles in course of transmission by post or any officer 
of the Post Office. 

20. No person shall send by post — 

(а) any indecent or obscene printing, painting, photograph, 

lithograph, engraving, book or card, or any other indecent 
or obscene article, or 

(б) any postal article having thereon, or on the cover thereof, 

any words, marks or designs of an indecent, obscene, 
seditious, scurrilous, threatening or grossly ofiensive 
character.” 

Moreover, power is conferred upon the Central Government by 
section 2 1 to make rules specifying articles which may not be transmitted 
by post; prescribing conditions under which articles may be so trans- 
mitted ; providing for the detention and disposal of articles in course of 
transmission in contravention of the foregoing rules, and regulating 
the covers, forms, dimensions, maximum weights, and enclosures, and 
the use of postal articles, other than letters, for making communications. 
The same section enables Government to provide for the granting of 
receipts or certificates of posting or delivery and for fiiing the sums to 
be paid for such receipts and certificates in addition to any other postage 
due. Wide powers are taken whereby goods notified under the Sea 
Customs Act may be intercepted. So, too, a power is provided whereby 
articles received from beyond the limits of British India and suspected 
to contain anything liable to duty are to be handed over to the appro- 
priate Customs authority; and, finally, by virtue of section 26 a special 
power is created whereby, on the occurrence of any emergency, or in the 
interest of the public safety or tranquillity, any postal article or class or 
description of postal articles may, in course of transmission, be inter- 
cepted or detained, to be ultimately disposed of in such manner as the 
authority or authorities named in the section and duly empowered in 
that behalf may determine. 

The Government’s rule-making powers have been extensively 
exercised. An example of a prohibition under one such rule which 
might, if pressed, have afforded a legal defence in a suit upon a policy' 
covering carriage by post may here be cited. 

Statutory Rule 27, which had been promulgated by Notification 
No. 766D, dated the 7th of February, 1920, read as follows: “Gold 
coin or bullion or both of a value exceeding Bs. 700 shall not be trans- 
mitted by post ” .1 In Commercial Union- Ass. Co. v. Binjraj JohurmuU 
Others, [1931] 1 Comp. Cas. 126; 62 C.L.J. 60; A.I.R. [1931] Cal. 


* In the revised rules in force today (June, 1939) this rule is numbered 44. 
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286, the material facts were that the pla^tiff firm was in the haMt 
of transmitting gold and silver by post^ t'lt seems to have had frma 
the defendant company, as insurers, a Boating policy cast in the form 
of a marine voyage policy, but which was utilised as a contract of 
insurance covering any transmission by post, if and when declared in 
accordance with the terms of the contract between the parties. The 
relative endorsement bore the date the 13th of November, 1934. It 
stated that the insurance covered an item transmitted from Calcutta 
to Sambalpur. It gave the Post OfSce receipt as No. C.421 and the 
amount as “Rs. 1,200 gold”. By the terms of the policy the method 
of transmission and the extent of the risk was stated as “Registered 
Insured Parcel Post or Registered Parcel Post at and from Calcutta 
to any place in India against all risks ”. A slip attached to the instru- 
ment read “risk to commence from the time receipts for the packages 
are given by the Postal Authorities to the Assured and to continue unitl 
delivered by the Postal Authorities to the Addressees or their represen- 
tatives ” The goods were despatched registered, but not insured. The 
addressee refused to accept delivery. On return to the senders the 
package was found to contain a piece of stone weighing some 19 tolas 
in all. The a eight of the package on presentation at the Post Office 
of despatch had been registered as 53 tolas. The insurers at the trial 
set up a number of defences, but did not plead that the contract of 
carriage was illegal as contravening statutory Rule 27 On the ground 
that no such defence had been pleaded, the Court of Appeal seems to 
have declined to entertain any argument based on that aspect of the 
contract, and the insurers were held liable. Rankin, C.J., in the 
course of his judgment observed as follows: — 

“The learned Judge has construed the policy to mean that, even 
if the loss occurred on the return journey from Sambalpur to Calcutta, 
the policy would cover the risk, and he does that by acceding to Mr. 
Chatterjee’s argument that the simple English language in the slip 
in the Insurance Policy is to have read into it the Post Office Act and 
the various regulations made by the Governor-General -in-Council 
under that Act. I protest altogether against that idea and, were it 
necessary to pass an opinion upon the question, I would have the 
greatest hesitation in holding that this was anything more than a 
Policy of Insurance on a voyage from Calcutta to Sambalpur and that, 
if the addressee refused delivery and the event occurred that the goods 
to be delivered were never going to be delivered to the addressee, that 
does not mean that the policy is to be extended until the return journey 
has been made to Calcutta.” 

In so saying the learned Chief Justice was meeting the suggestion 
that a Post Office rule, whereby postal articles refused by an addressee 
are returned to the sender, must be treated as impliedly extending 
the risk under the policy so as to include such a return journey. The 
effect of the statutory prohibition under Rule 27 is not covered by the 
foregoing observations, and, as already pointed out elsewhere,^ was 
expressly left undecided. 

It is reasonably plain from the words of the judgment delivered 
in this case, in which C. C. Ghosh, J., concurred, that the attention 
of their Lordships was not directed to any of the authorities favouring 
the proposition that a policy unlawful in its incidents cannot be 
countenanced. The chain of such authorities begins early and is 


^ See the observations on this case at p.l43, ant*. 
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formidable. “If” saM Lord Mensdeki in Holman v. Johnson, [1776] 

1 Gowp. 341, “from the plaintiff’s own stating or otherwise, the cause 
of action appears to arise e* turpi causa or from the transgression of a 
positire law of this country, there the Court says he has no right to 
be assisted. It is upon that ground the Court goes; not for the sake 
of the defendant, but because they will not lend their aid to such a 
plaintiff.” Citing the foregoing passage from Holman v. Johnson, 
Lindley, L.J., in Scott v. Brown, Doering McNab Co. ([1892] 2 Q.B. 
724), observed “ex turpi causa non oritur actio. This old and well- 
known legal maxim is founded in good sense and expresses a clear 
and well-recognized legal principle, which is not confined to indictable 
offences. No Court ought to enforce an illegal contract or allow itself 
to be made the instrument of enforcing obligations alleged to arise 
out of a contract or transaction which is illegal, if the illegality is duly 
brought to the notice of the Court, and if the person invoking the aid 
of the Court is himself implicated in the illegality. It matters not 
whether the defendant has pleaded the illegality or whether he has not. 
If the evidence adduced by the plaintiff proves the illegality, the Court 
ought not to assist him.” 

The foregoing principles were applied in Gedge v. Royal Exchange 
Ass. Carp., [1900] 2 Q.B. 214. In that case a Mr. Rouse and others 
had gone in for what they called “a spec”. The speculation consisted 
in taking out a policy against loss in respect of the non-arrival of a 
certain ship at a certain port by a certain date. Mr. Rouse and his 
friends had, in fact, no interest in the ship or in any part of her cargo. 
The speculators chose a ship which, from her reported position as 
advertised in Lloyd’s Shipping Gazette, might very likely fail to reach 
the destination mentioned by the given date. To use their own 
language it was obviously going to be “a close thing”. Holding that 
such a policy covered nothing more than a mere bet or wager, Kennedy, 
J., declined to give effect to it, although the policy was a so-called 
“honour policy” and neither party desired to go back on the p.p.i. 
slip.i Naturally no illegaUty bad been pleaded by the defendants. 
“It appears to me” said the learned Judge (at pp. 219 and 220) “that 
when upon the trial of an action the plaintiff’s case, as happens here, 
discloses that the transaction which is the basis of the plaintiff’s claiip 
is illegal, the Court cannot properly ignore the illegality and give 
effect to the claim . . . This policy, then, being an illegal instru- 

ment — an assurance which, in the language of Grove, J., id Alikins 
v. Jupe is contrary to the direction of the statute, and so unlawful 
in all its incidents that the law will not countenance any part of it — 
I cannot give judgment on it in favour of the plaintiffs. Their Counsel 
argued that the illegality was not pleaded by the defendants; in my 
opinion that makes no difference.” 

The prohibitions, of which but a few have been mentioned, 
are extensive. The scope of the present treatise, however, does not 
admit of any exhaustive discussion of them. As already observed, the 
Post OfiSoe has made extensive use of Government’s rule-making 
powers and has recently reviewed the statutory rules as they 
stood in 1926, with the result that a completely new set of statute^ 
rules have now been issued,* For the information of the general public 

‘ For a disouBBion of so-o«Ued “honour” polioiea, see Chapter III, 
pp. 09-72, ante. „ , , 

* Vide Supplement to the 3rd Ed. of General Statutory Rules and Orders, 
1981-38, Vol. m (1987), pp. 224-297. 
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these rules have been reprinted, but are seen to have been rearranged, 
and renumbered, and (under the name otUJatuet) are to be found in tiie 
current Post and Telegraph Guide,]^ which is purchasable at most post 
offices for the price of one rupee. The result is a code of regulations not 
too stable in character. The Act does not permit of any delegation of 
the rule-making power to the Director of Posts and Telegraphs; and 
certain it is that Post Office customers can never find it other than 
difficult to determine how far these constantly changing regulations are 
iiUra vires the department which issues them. This arises from the 
fact that in the Guide these so-called “ clauses ” — though often word for 
word a repetition of some statutory rule — do not bear the number of the 
rule which is thus reprinted, nor is there to be found in the Guide any 
reference t o the relative Government notification. The difficulty is further 
enhanced by the fact that the statutory rules themselves derive their 
force from a aeries of notifications in no one of which is the particular 
section of the statute mentioned under which the rule or rules are thus 
promulgated. 

Of equal importance with the rules or substantive provisions of the 
Act expressly disallowing under any circumstances the transmission of 
certain articles, are the rules which lay down the particular conditions 
under which certain specified articles will alone be accepted by the 
postal authorities. The more modern rules relating to such conditions 
have been framed to meet difficulties which experience has shown to 
arise the world over. The object of such conditions is, for the most part, 
to conserve the public safety. Hence derive the conditions relating to 
the carriage of various chemical substances, human excrement, the virus 
of such a dangerous disease as plague, and a large body of dangerous 
articles of which the needs of modern scientific research require the 
rapid and safe transmission. 

The policy underlying the statutory rules, read as a whole, may be 
thus formulate. Liability under the act in respect of unregistered postal 
articles being limited to losses caused by the fraud of a postal servant or by 
what section 6 styles “his wilful act or default”, such liability as is other- 
wise accepted by the Crown is graduated ; firstly, by refusing to accept 
knowingly certain articles for transmission by post at all ; secondly, 
by refusing others unless they be registered ; and in the third place by 
the rule which provides that nothing will be accepted for insurance 
under the act which does not fall within the description of a registered 
letter, a value-payable registered letter, a registered parcel or a value- 
payable registered parcel.® The more important of the relative rules 
will shortly he referred to in more detail. For the moment, however, 
it may suffice to point out that the responsibility thus assumed by the 
Crown, in return for the monopoly granted and in consideration of the 
fees paid in respect of the transport undertaken, is extremely limited and 
affects but a small decimal fraction of the ptostal articles entrusted to its 
care. It is for this reason, as also because the limit of insurance under 
any head is Rs. 3,000, that cover from insurers independent of the Post 
Office is so much in request. 

In order to understand precisely what it is for which the Crown 
will accept full responsibility as a carrier and insurer, it is necessary 
to form some notion of the system under which letters and parcels may 


* The reference is to the edition published in September, 1038. 

* Vide Statutory Rule 72. 
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be registered and a notifi^ sum collected by the postal authorities from 
the addressee and forwarded by those authorities to the sender. 

Registration. — Inl^d postal articles in the matter of their 
registration are governed by Statutory Rules 68 to 66. The additional 
fee is 3 annas in respect of each such article. Registration will be 
refused save upon pre^yment of the postage as well as the registration 
fee. The sender is entitled to a receipt evidencing the entrustment to 
the Post Office authorities, which entrustment thence binds the Crown. 
The payment of an extra anna entitles the sender to the performance on 
his behalf of a further duty by the Crown, namely to obtain from the 
addressee, if and when the letter or parcel be delivered to him, a receipt 
or acknowledgment of this fact in a prescribed form, and to have such 
acknowledgment transmitted to him with all reasonable despatch, 

It^is important for the student to note that whereas registration of 
an ordinary letter, whether for inland or foreign delivery, is permissible 
hut not obligatory, it is otherwise svith parcels. By Rule 69 all parcels 
to be sent by foreign post must be registered. The fee payable is inclusive 
of the consideration for carriage and registration under the contract. 
As regards inland postage, registration is compulsory under Rule 66 
in the ease of (a) any parcel exceeding 440 tolas in weight; (6) any 
insured article ; (c) any parcel addressed to a place for which a customs 
declaration is required; (d) any article containing postage or other 
stamps or labels or a cheque, hundi, bank-note, bankpost bill, bill of 
exchange, or the like, — if the contents are either superscribed upon 
the cover or are known or manifest to the officers of the Post OfBc.e owing 
to the transparency, insecurity, or insufficiency of the cover, or to any 
other cause; (c) any article bearing the word “registered” or any other 
word, phrase, or mark to the like effect written or impressed on the 
cover; (/) any registered article which is re-posted after having been 
delivered; (g) any value-payable article. 

It is useful to remember that the expression “foreign post”, as 
used in the statutory rules, means the post maintained either by land or 
sea or by air between any place in British India or any place beyond the 
limits of British India at which there is an Indian Post Office, and any 
place beyond such limits at which there is not an Indian Post Office. 
It will further be of interest to the student to know that there has been 
established in the modern world what is called an “Universal Postal 
Union”, with a view to secure, as far as possible, uniformity in procedure 
and in rates of postage between the various countries of the world. ^ 
All the great powers and their respective dependencies have joined this 
union including Japan, the United States of America and the Union of 
Soviet Socialist Republics (in a word, Russia), as well as almost every 
small State. By Rule 71 facilities are given to the sender of a registered 
article posted in India and addressed to any country belonging to the 
Universal Postal Union for obtaining an acknowledgment of its delivery. 

Value-payable articles. — In consideration of a further fee, i.e., 
a payment over and above the postal rate and the registration fee, the 
sender of a letter, packet or parcel may, under the prescribed conditions, 
obtain an undertaking from the Crown, as carrier, not to deliver the 
postal article concerned unless and until the addressee shall have paid 
on tender of the article the sum declared by the sender to be payable 


* A list of the States whioh have joined the Union is printed at p. 48 of the 
Post and Telegraph Guide for September, 1938. 
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in respect thereof. The postal authorities in India, in oonaideration Of 
the foregoing extra charge, contract not only as aforesaid, but to oollaot 
the sum so named and to retransmit it to the sender. The statutory 
rules relative to contracts of this kind are Buies 94 to 102 in respect 
of inland traffic, and 103 to 109 in respect of foreign postal articles. 
Except in the case of postal articles sent by or addressed to any 
Department of Government or a District, Local or Municipal Board, the 
amount specified for collection and remittance to the sender must never 
exceed Bs. 1,000. By Buie 94, which prescribes the foregoing limits in 
respect of inland postal articles, and Buie 103, wBich is the corresponding 
rule in respect of foreign postal services (whereby the limit is put at 
Bs. 400 in the case of the British Isles, Kenya, Uganda, Tanganyika 
Territory and Iraq, and Rs. 600 elsewhere), there is a common proviso 
forbidding the despatch, by this method, of coupons, tickets, certificates 
or introductions designed for the sale of goods on what is known as the 
“Snowball system’’. For the purpose of ensuring that the Post Office 
does not by these facilities unwittiAgly aid in the perpetration of a 
fraud on an addressee, important rules have been promulgated, namely 
Rule 95 in respect of inland and Brde 104 in respect of foreign postal 
articles, to the following effect: — 

“No such postal article as aforesaid shall be accepted at any Post 
Office for transmission by post as a value-payable postal article unless 
the sender declares that it is sent in execution of a hona fide order received 
by him. At any Post Office notified from time to time in this behalf by 
the Director-General, the sender shall, in addition, be required to declare 
that the article is one the transmission of which by post as a value- 
payable postal article is permitted. No postal article as aforesaid shall 
be accepted at these offices without such further declaration.” 

“Explanation . — An article may be sent by the value-payable postt 
even though it pKtssesses no intrinsic value. Thus, legal documents, 
bonds, {jolicies of insurance, promissory notes, railway goods and parcel 
receipts, bills of lading or ordinary bills for collection may be sent as 
value-payable postal articles. In the case of a railway receipt or bill of 
lading sent as a value-payable postal article it will be sufficient for the 
purposes of this rule if the article to which the railway receipt or bill of 
lading relates, has been sent in execution of a bona fide order. In the 
case of the other documents specified the document must be sent in 
execution of a bona fide order to send the document itself.” 

Limitation. — A further important provision is contained in Rule 102 
as affecting inland postal articles. It is in the following words : — 

“102. The Government shall not incur any liability in respect of 
the sum specified for remittance to the sender in respect of a value- 
payable postal article unless and until that sum has been received from 
the addressee and unless a claim for that sum has been preferred within 
one year from the date of posting of the article.” 

By Rule 109 the above rule is made to apply to foreign traffic also. 
Thus any claim becomes barred by limitation within a year of the date 
when the contract of carriage became effective. 

Foreign articles, fraud. — ^The group of rules (103-109) relating 
to foreign postal articles is of considerable importance. One relates to 


1 Commonly known and referred to, evm in official oorrespondeoee, a» 
“V.-P. poet”. „ 
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complaints on the part of addressees that the facilities accorded to the 
sender of a particular parcel are being, or have been, used fraudulently. 
It indicates that the action to be tahen by Gk)veniment will be to restore 
the statu8 quo uiOe, leaving the aggrieved party to pursue such legal 
remedies as he may be advised. The relative rule, which is numbered 
108, is in these words : — 

“ 108. If a complaint is made by the addressee immediately after 
the receipt of a value-payable postal article, that it was sent dishonestly 
or fraudulently the Postmaster-General may, if satisfied that there are 
prima facie grounds for believing that the value-payable postal article 
was sent with the intention of defrauding the addressee, withhold the 
payment to the sender of the money recovered from the addressee. If, 
after making such enquiries as may be necessary, he is fully satisfied 
that the value-payable postal article was sent with this intention he 
may order the return of the article to the sender and refund to the 
addressee the sum of money recovered from him on delivery of the value- 
payable postal article, 

“Exception . — ^This rule does not apply to value-payable parcels 
exchanged with Groat Britain and Northern Ireland, the Irish Free State, 
Kenya. Uganda, Tanganyika Territory, the Straits Settlements, the 
Federated Malay States, Johore or Kedah.” 

The scope of this treatise does not permit an examination of all the 
rules relating to the two topics of registration and the collection of money 
under the value-payable facilities. What is aimed at is the presentation 
of the more important features of the contract between the sender and 
the carrier in the foregoing respects, since no other kind of postal article 
than those which have bron registered may be insured at all with the 
Post Office authorities. The reader’s attention will now be directed to 
the statutory provisions concerning insurance vith those authorities. 

Statutory rules as to Insurance. — Prominent among the subjects 
for which a rule-making power is expressly conferred upon the Central 
Government is the insurance of postal articles. This power is created 
by section 32 of the Act. It is one of four sections (sections 30-33) aU 
of which are concerned with the topic of insurance. The enabling section 
is section 30 which is in these words: — 

“30. The Central Government may, by notification in the Official 
Gazette, direct: 

(а) that any postal article may, subject to the other provisions 

of this Act, be insured at the Post Office at which it is posted, 
against the risk of loss or damage in course of transmission 
by post, and that a receipt therefor shall be granted to the 
person posting it; and 

(б) that, in addition to any postage and fees for registration 

chargeable under this Act, such further fee as may be fixed 
by the notification shall be paid on account of insurance of 
postal articles.” 

Of equal. If not added, importance is the power taken to compel the 
insurance of certain 'things. This is by virtue of section 31 which reads 
as follows : — 

“31. Tfift Central Government may, by notification in the Official 
Gazette declare in what oa.BeB insurance shall be required, and direct 
that any postal article containing anjdhing required to be insured, 
which has bem posted without being insured, shall be returned to the 
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seolSer^or be tbaw wawl to the addreHee, subjeot to the payment itt 
snchiapBoiid £aa as may Mr'fixed by the notifioation : 

jfioTided that the wvy of such special fee as aforesaid shall not 
imi^ose any JUabOity upon the Central Government or the Secretary of 
State in respect of the postal article.” 

The rule-niaking power is controlled by the provisions of section 32. 
Hiis section reads : — 

“32. (1) The Central Government may make rules as to the 
insurance of postal articles. 

In particu\ar and withont pieindice to the generaloty oi the 
foregoing power, such rules may — 

(а) declare what classes of postal articles may be insured under 

section 30; 

(б) fix the limit of the amount for which postal articles may 

be insured ; and 

(c) prescribe the maimer in which the fees for insurance shall be 
paid. 

(3) Postal articles made over to the Post Office for the purpose of 
being insured shall be delivered, when insured, at such places and times 
and in such manner as the Director-General may, by order, from time 
to time appoint.” 

The liability assumed by the Crown in respect of postal articles 
insured in accordance with the statutory rules is the subject of a separate 
section. This is section 33 which is in the following terms : — 

“33. Subject to such conditions and restrictions as the Central 
Government may, by rule, prescribe, the Central Government shall be 
liable to pay compensation, not exceeding the amount for which a postal 
article has been insured, to the sender thereof for the loss of the postal 
article or its contents, or for any damage caused to it in course of trans- 
mission by post ; 

Provid^ that the compensation so payable shall in no case exceed 
the value of the article lost or the amount of the damage caused.” 

Postal Insurance Rules. — ^The basic statutory rules governing the 
insurance of “ inland ” postal articles are Rules 72, 73, 76, 80, 81 
and 82. 

They do not readily admit of compression and are subject to 
frequent alteration. They need to be constantly checked with reference 
to the contemporary Post Office Guide. 

The rules relating to the insurance of foreign postal articles are 
Rules 84 to 93. Under the current (1939) rules senders in India are 
not permitted to insure postal articles for countries other than are 
from time to time notified by the Director-General who, by Rule 84, is 
also permitted to notify the limit of the cover provided by such insurance. 
The same rule provides that the value declared for purposes of insurance 
and the cover which is based upon it shall not exoe^ the real value 
of the property at risk. Thus are attracted principles concerning 
“valued” policies, and the methods of determining value for the purposes 
of such insurance which have been dealt with earlier in this treatise. 
As in the case of inland postal insurance, prepayment of all the eharges 
is compulsory. So, too, the sender becomes entitled to a receipt 
fpr the article accepted for insurance. Stipulations as to paoki^ 
are contained in Rule 87, and in the rule which follows directions aie , 
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given AS to the manner of addrewing the postri artiole which it kseo^t 
to insure. By Rule 89 the Director-GenMal )k>«Enpowered to pi^teribe 
forms which aendere may be obliged to complete, so as to ^ve the requiute 
information required by the department. It is submitted- that wrong 
or misleading information conveyed by the manner in which any such 
form may have been completed by the sender might well be held, on 
contest, to vitiate the contract of insurance. 

The conditions under which the Government of India accepts res- 
ponsibility in respect of a foreign postal article are made the subject of 
Rule 91, which in its present form was promulgated in October, 1936. 
It consists of 7 sub-rules, by the last of which it is expressly stated that 
Government does not accept any liability to the sender or to the addressee 
other than that mentioned in the course of the first 6 sub-rules in respect 
of loss of an insured inward or outward foreign letter, box or parcel, or the 
abstraction of, or damage to, the contents thereof. The sub-rules alluded 
to are thus of no small importance. They read as follows; — 

“91. (1 ) When a foreign letter or box or a foreign parcel, not being 
a parcel addressed to a prisoner of war or to an Information Bureau 
established for prisoners in a belligerent country or in a neutral country 
which has received belligerents in its territory or to a belligerent interned 
in a neutral country, has been posted in and insured by an Indian post 
office within or without the limits of British India, and when such letter, 
box or parcel has been lost or the contents thereof have been abstracted 
or damaged in the course of transmission by post, compensation, not 
exceeding the amount for which such letter, box or parcel has been insured, 
shall be payable, in accordance with and subject to the provisions of 
sub-rules (2), (4) and (6) on account of such loss, abstraction or damage, 
to the sender, except in the case of a parcel in respect of which the 
Administration of the country of destination decides to pay compensation 
to the addressee under the same conditions as those prescribed in respect 
of the Indian Post Office in sub-rule (3).” 

“ (2) Whether or not the addressee has made reservations on taking 
delivery of a letter or box, the contents of which have been abstracted 
or damaged or has, after taking delivery thereof, immediately made a 
complaint of abstraction or damage to the Administration of the office 
of delivery and proved to the satisfaction of that Administration that 
the abstraction or damage took place before the delivery, the compensa- 
tion payable under sub-rule {!) shall be payable to the sender and no 
claim for the payment of compensation to the addressee shall be 
entertained." 

“ (3) When an inward parcel insured by a foreign Administration is 
lost or the contents thereof are abstracted or damaged, compensation 
shall be payable by the Indian Post Office to the addressee up to an 
amount not exceeding that for which it has been insured if he claims such 
compensation after having made reservations in taking delivery of the 
parcel or if he furnishes proof that the sender of the parcel has waived 
his rights to such compensation in the addressee’s favour.” 

“ (4) The compensation payable under sub-rules (1) to (3) shall in 
no case exceed the value of the article lost or the amount of loss occasioned 
by the abstraction of, or damage to, the contents of the article, and 
lose of profits or other indirect loss shall not be taken into consideration 
in assessment of such oompensation." 
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“ (5) No oompensatioii diall be payable imder Bub-rulea (I) to (3)— 

(a) where loss or damage has been caused by the fault or negli- 
gence of the sender, or arises from the nature of the article ; 

(h) where the insurance has been fraudulently made for a sum 
above the real value of the contents, or there has been any 
other fraud on the part of the sender or the addressee ; 

(c) where the insured article has been delivered to the addressee, 

or where the article is returned to the sender, and the 
addressee or sender, as the case may be, has signed and 
returned the receipt therefor without protest, or in the 
case of an insured letter or box, without immediately 
making a complaint of abstraction of or damage to the 
contents of the letter or box to the Administration of the 
office which delivered the artiele and proving to the satisfac- 
tion of that Administration that the abstraction or damage 
took place before the delivery of the letter or box ; 

(d) where the sender has not given intimation of the loss, 

abstraction or damage within one year following the day of 
posting; 

(e) where the loss, abstraction or damage was duo to improper or 

insecure packing ; 

(/) where there is no visible damage to the cover or seals; 

(g) in cases beyond control (e.g., tempest, shipwreck, earthquake, 

w'ar, etc.); 

(h) where the insured article cannot be traced in consequence of 

the destruction of the documents relating to it from causes 
beyond control unless proof of liability of the Post Office 
to pay compensation in respect of the article has been 
furnished otherwise ; 

(i) where the insured article contained anything the transmission 

of which by the letter or the parcel post, as the case may be, 
is prohibited; 

(j) where the insured article is seized by the customs on account 

of false declaration of its contents.” 

“ (6) In the following cases, namely : — 

(a) when an insured letter or box is lost or its contents are wholly 

destrc^ed ; 

(b) when an insured parcel is lost or destroyed or its contents 

are wholly abstracted; 

(c) when, by reason of damage attributable to the postal service 

the addressee refuses to take delivery of an insured parcel ; 
the sender of such letter, box or parcel, shall be further 
entitled to a refund of the expenses of transmission, and, 
when an error on the part of the Post Office gives rise to 
enquiry as to the disposal of such letter, box or parcel, 
to a refimd of any feq paid on account of such enquiry, 
but the sender of such letter, box or parcel shall in no 
case be entitled to a refund of the fee paid for insuranoe.” 

The particular group of roles having for their subject-matter the 
insurance of foreign postal articles concludes with appropriate provisions 
to meet cases where the parcel is addressed to some country or place 
to which insurance is not available. Thus under Buie 02(1) the insnraiSOe 
wiU attach in respect of the inland transit across BritiBh India only, 
where the article sent, though permiasible by regutered aot ; 



msnrable as tie ooatents of a fwcel nnder tiie relative postal regulations 
afieoting the toansit outside British India. Yet another case, which failg 
to be dealt with under this group of rules, is where a foreign registered 
letter containing coin, bullion, platinum, precious stones, jewellery or 
articles of gold or silver is received from a foreign country uninswred. 
In such oiroumstances the Indian Post Office treats it as insui^ fiom 
the moment it arrives at the Indian frontier, but as insured only in respect 
of its inland transit within the limits of British India. The addressee in 
India, by virtue of the relative rule, which is 92 (4), can only obtain 
delivery on payment of the requisite fee. The same sub-rule contains a 
proviso that the insurance so compulsorily attaching to the transit through 
British Indian territory does not exce^ the maximum limit of value 
for which an inland letter may be insured. 

Lastly, by Rule 93 it is provided that where an insured foreign parcel, 
which has b^n re-directed or returned as undeliverable, is received 
back in India, and rendered subject to a fresh insurance fee by reason 
of its having been so re-directed or returned, such fee shall be recoverable 
on delivery to the sender as if it were “postage” under the Aot.i 

Summary. — It is submitted that contracts of insurance effected 
with the Post Office under the statute read with the statutory rules will 
be subject to the general and special law of insurance as the same obtains 
in British India today in respect of all other contracts of non-marine 
insurance. In this view of the matter what is styled in the statutory rules 
an insurance “fee” is to be regarded as the “premium”; any form filled 
up by a sender as a proposal ; and the giving of the receipt by the 
postal authorities to such sender, as an acceptance of the proposal. 
The contract, it is submitted, will be illegal or the reverse according as 
there is or is not an attempt on the part of the sender to transmit 
something which the statute or the statutory rules forbid. On 
contest, it will be a question of construction of the relative documents 
whether the sender h^ warranted the truth of any assertion on his part 
which the document or documents disclose as having been made by him 
or by someone on his behalf under circumstances binding upon him. 
With regard to the numerous conditions set forth in the statutory rules 
and in the Post and Telegraph Guide it must be a question of fact whether, 
if breach of any such condition be relied upon by the insurer, the particular 
condition was brought to the sender’s notice in such a manner as to be 
binding upon him in relation to the contract. As to whether some of 
the regulations figuring in the Post and Telegraph Guide have any 
statutory authority may well be in controversy in particular instances 
if the point be taken. Promptitude in the maldng of claims is rendered 
imperative by the short time left open by Rule 102, which is one year. 

7. Gvarantee Insurance. 

Preliminary. — The reader will recollect fi:om what has earlier 
been pointed out in this treatis^ that the modern English words 
“guarantee” and “warranty” derive from the same idea and even 
from one and the same early French word.® For the doctrines underlying 

^ These rules must not be supposed to be essentially more stable than 
are those which deal with inland postage. Constant check with the con^mporary 
Post Office Guide is essential if those interested are not to be misled, "nje present 
(1938) roles, set out above, are given merely as indication of present day postal 
p9lt07s 

1 See Obspter H, p. 38, n. 3, ante. 
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the oonoept of guarantee, ae the same has been expressed in the Indiim 
Contract Act, the reader is referred to what has been said upon that subject 
<in Chapter III of the present treatise.^ It is not proposed to repeat 
those observations here. It must sufiSce to remind the reader that an 
insurer undertaking the class of business styled “guarantee” business, 
including “fidelity guarantee ” business, places himself in contemplation 
of the general law of contract in the position of a surety; while under 
the special law which is attracted by all the stipulations which a modem 
guarantee policy contains, he makes himself answerable for an indemnity 
in such a manner as brings him within the law relating to insurance. 
In some types of guarantee business, which modern insurance companies 
undertake, the relative instrument is a simple bond in respect of which the 
insurer becomes the obligor, as where the insurer is accepted as security 
for someone answerable to a court of justice. Policies* of guarantee 
so called, such as are now-a-days commonly used to provide indemnities 
against breaches of contract, and of contracts of service in particular, 
require a different kind of instrument. In general they are framed to 
accord with the traditional form of commercial guarantee bond, com- 
mencing with an expression of the consideration and continuing wdth 
apt words expressive of agreement to indemnify the person who in an 
ordinary contract of guarantee is styled the “creditor”. 

Modern life presents numerous opportunities to insurance companies 
who are prepared for suitable premiums to enter into agreements affording 
indemnification against loss consequent upon failure to meet contractual 
obligations, or to perform duties the neglect of which may result in 
damage. Prominent among such occasions is the due performance by a 
contractor of a contract for public works {e.g., Mayor of Kingston-upon- 
Hull V. Harding, [1892] 2 Q.B. 494, C.A.). A common form of guarantee 
insurance is one in respect of the due performance by tenants of their 
obligations to their landlords. Guarantees of this character have been 
common in India for a long time. Thus, in Khaiun Bibi v. AhdvUdh, 
[1880] 3 All. 9, what was guaranteed was the re-delivery of farm stock 
in good condition at the end of the term. Of subjects appropriate for a 
contract of guarantee, the due performance by a servant of his duty to 
his master, where that duty involves control over money or other forms 
of easfly convertible property, was, historically speaidng, one of the 
earliest to attract the attention of professional insurers. The student 
must understand that, in taking up such business, modem insurers are 
doing no more than private individualB were content to do in the past. 
As trade and commerce advanced, became extended, and took on 
more complicated forms, the number of persons upon whose integrity 
the success of business undertakings ultimately depended enormously 
increased : such increase being wholly incommensurate with the number 
of private persons who could be found either willing or competent to 
afford personal guarantees on behalf of those so employed. Moreover, 
by the first half of the 19th century mercantile communities in ail the 
principal cities of the world had gained sufiQcient experience of the skill 
and ingenuity of educated criminals to realise the necessity of providing 
themselves with some form of insurance against losses by fraud on the 
part of employees. Thus came into being Fidelity Guarantee as a definite 
branch of insurance business. Though in India such business may be said 


1 Pages S7-66, ante. 

* For a dincuseion of the law of guarantee under the Indian Contract Act, sea 
Chapter m, pp. 114-66, ante. 
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to b« Btill in its iMancy, insuranoeg of this nature are almost universal 
elsewhere ; and it is a class of business which in India is evidently destined 
to increase. 

The guarantee offered to an employer may be in respect of the 
integrity of, or for the due performance of his duties by, a single servant, 
or it may embrace a complete staff or establishment. Cover so extensive 
is styled “collective” fidelity insurance. 

The nature of fidelity guarantee business is sometimes distinguished 
from the kind of insurance which has been discussed in the foregoing 
pages of this chapter by pointing out that, whereas in most forms of 
insurance against loss by dishonesty it is the crime itself, and not the 
identity of the criminal, which entitles the assured to claim under the 
relative policy, in the case of fidelity insurance the identity of the criminal 
is of the first materiality, inasmuch as it is only a criminal or neglectful 
act (as the case may be) on the part of the named individual whose 
integrity or whose due performance of his duty is guaranteed, which is 
within the policy. 

Fidelity Guarantee. — The name “fidelity guarantee” distinguishes 
that class of business which is concerned with a person’s integrity from 
that which is concerned with losses consequent upon mere negligence. 
In the majority of such guarantees the risk assumed concerns the fidelity 
of servants.! To appreciate his risk the insurer needs to be satisfied 
upon a number of subjects. For example, it is of importance for him to 
realise the nature and extent of the servant’s opportunities for dealing 
dishonestly with his master’s property. It is of equal importance to 
know the nature of the checks which as a matter of routine may be in 
existence for the early discovery of dishonest dealings, and to form some 
estimate of the efficiency of the system employed. It is essential, also, 
to discover as much as can be discovered of the servant’s antecedents 
and of his social and financial reputation. Nor can the opinions formed 
by independent and reputable persons as to the man’s character be 
neglected, where such opinions purport to be based on personal 
acquaintance over a sufficient period and are available. Inasmuch, 
moreover, as criminal ingenuity has evolved more than one method of 
making money by means of fidelity guarantees collusively and 
fraudulently obtained, reliable information concerning the antecedents 
and standing of the master often prove as essential as is the corresponding 
information relating to the man. Accordingly we find modern business 
talents to have designed appropriate methods for obtaining the requisite 
data upon which to form some estimate of the risk which the insurer is 
asked to cover. 

To serve the foregoing objects modern insurers dealing in this class 
of business have been steadily improving the forms in which their pre- 
liminary enquiries are cast and the character of the conditions upon 
which ^ey insist as terms of the relative contracts. 

In the early days of fidelity guarantee business insurers discovered 
the law to be not so helpful as they seem to have expected. For instance, 
an ordinary contract of guaranty is not within the rule as to ubemma 
fides. This means that the rule as to disclosure does not go beyond 
what obtains in relation to any other contract in such matters as mis- 
representation and fraud. The Indian Clontraot Act, however, as already 


! TTaing the word “servant” in its wideat sense, t.e., of those who are not their 
own masters. 
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pointed out earlier in this treatise, embodies in one of the sections 
expressly concerned with contracts of guarantee the equitable doctrine 
that where the creditor has obtained a guarantee by means of keeping 
silent as to material circumstances the surety may avoid the contract.^ 
Again, it was found that an alteration in the routine methods adopted 
by the master in the way of precautions against dishonest dealings would 
not, unless the contract expressly provided otherwise, preclude the master 
from recovering under a guarantee poUey. {Benham v. United Ouarantee 
and Life Assurance Co., [1852] 7 Exch. 744; Towle v. National Guardian 
Assurance Society, [1861] 30 L.J. (Ch.) 900.) It was to overcome diffi- 
culties of this kind, especially so as to obtain the fullest possible disclosure 
of material facts and to provide the greatest measure of protection against 
an alteration of the risk, that the more or less standard conditions which 
govern modern fidelitj^ insurance have been designed. 

The risk. — The risk being dependent upon opportunity, an accurate 
description of the risk is as much an essential feature of the contract in 
this form of insurance as it is, for example, in fire or burglary insurance. 
The description must, therefore, include not only a statement of the 
servant’s position in relation to his employers, but a clear indication of 
the nature and scope of the duties which are, or may be, assigned to 
him under the terms of his contract of service. Without such a descrip- 
tion, accurate in all es.sential features, it were impossible for the insurer 
to avaU himself of the well-settled doctrines concerning an alteration in 
the risk he contracts to run. Thus, if after the risk has attached under 
the policy, the servant be employed in a different capacity, or be called 
upon to perform duties other than those contemplated by the contract 
of insurance, the risk ceases to attach. (Cosford Union v. Poor Law, etc., 
Officers’ Mutual Guarantee, etc., [1910] 103 L.T. 463; Wembley U.D.C. 
V. Poor Law, etc., Officers’ Mutual Guarantee, etc., [1901] 17 T.L.R. 616.) 

Time factor. — The early cases treated as quite irrelevant the date 
on which an act of dishonesty of the kind contemplated by the guarantee 
may be discovered. It did not matter, therefore, if the period covered 
by the guarantee had run out before any such act of dishonesty 
came to light; the right to enforce the indemnity depending not upon 
any such circum.stance, but upon proof that the act itself had b^n 
perpetrated during the currency of the guarantee. [Ward v. Law 
Property Assurance <{; Trust Society, [1856] 4 W.R. 606.) Corres- 
pondingly, if the act of dishonesty took place prior to the contract of 
guarantee, but came to light during the currency of that guarantee, the 
risk would not attach. (AUis-Chalmers Co. v. Fidelity and Deposit Co. 
of Maryland, [1916] 114 L.T. 433, H.L.) It ks, of course, otherwise if the 
policy expressly condescends to cover losses discovered during its currency 
even if the act or acts occasioning them occurred earlier. In Pennsylvania 
Co. for Insurances on Lives, etc. v. Mumford, [1920] 2 K.B. 637, C.A. 
the relative words in the policy sued upon read as follows ; — 

“All such direct losses as they may during the space of 12 calendar 
months from noon of the 20th of September 1916/0 noon of the 20th of 
September 1917 discover that they have sustained in manner hereinafter 
mentioned, that is to say . . . The insurers were held not liable in that 
case for reasons quite disconnected with the foregoing words in the policy. 


1 See Chapter 111, p. 61. 
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namely, that the events which culminated in the losses were not them- 
selves within the description of the risks assumed i 

Consideration.— This is often expressed as the payment of the 
first premium. It is rare to find a bare “promise” to pay the premium 
treated as the consideration for the guarantee. Such a promise, however, 
would under the Indian Contract Act be sufficient to bind the surety! 
whether the latter be a private individual or a joint-stock company 
holding itself out to do this class of business. Often enough it is a term 
of a servant’s contract of service that he obtain a sufficient guarantee. 
The stipulation may name a particular insurance company for the purpose. 
In such cases it is not infrequently the servant who himself is called 
upon to pay the first premium and to keep up the policy. 

As, however, the indemnity which it is the prime object of the policy 
to secure is payable to the master, a policj' recognising payments of 
premium by the servant usually reserves to the former u power to keep 
up the premiums on the servant’s default. 

In 1896 the point directly arose as to how far a receipt given to a 
servant for payment of premium under a fid<“lity guarantee policy on 
his own integrity was binding upon the insiiieis. {Be Economic Fire 
Office Limited, fl896] 12 T.L II. 142.) It appeared that one Goodyer was 
a traveller in the employment of a certain firm (the plaintiffs iu the case). 
It was a term of Goodycr's contract of service with his employers that he 
should obtain a fidelity policy and himself keep up the premiums. The 
evidence disclosed that Goodyer “borrow'ed” from one Bartlett, who was 
the insurer’s agent at Nottingham, a sum sufficient to pay a premium 
then due, and that Bartlett had given him a receipt as for the insurers ; 
that it Was wdthin the scope of Bartlett’s authority to collect premiums 
as they fell due and to grant receipts in the name of the company; that 
Goodyer, however, did not repay the money treated as “lent”, and that 
Bartlett had paid nothing on Goodyer’s behalf to the company. Con- 
sequently the company had not, in fact, received the premium. Goodyer 
shortly afterwards absconded, and his employers made a claim against 
the insurers. But in the meantime the latter had gone into liquidation. 
The firm then took steps to piove their claim in the winding-up 
proceedings. In allowing their claim Vaughan Williams, J., held that 
justice and commercial practice required that after the granting of the 
leceipt the company could not be allowed to dispute the claim. “There 
was clearly an estoppel, because the act of giving the receipt was an act 
done by Bartlett within the scojic of his ostensible employment: that 
employment which lie was held out as ])o.s.sessing.” 

Fidelity Insurance and ordinary guarantee. — The fact that the 
consideration, namely, the payment of premium, is a monetarj' ronsidera- 
tion, constitutes one of the distinguishing features between guarantee 
insurance and an ordinary tripartite contract of guarantee: for in the 
latter case the guarantor or surety does not receive any monetary con- 
sideration for undertaking the risk. There are other distinguishing 
features in the legal relationships thus created. The guarantor under 
an ordinary contract of guarantee becomes .surety for the debt. An 
insurer under a fidelity policy does not. He is, in fact, not in strictness 


^ The material facta in this case are of peculiar interest to students of fidelity 
insurance. They have, however, been fully described and the ratio of the con- 
ouxTent judgments disouseed earlier in the present chapter (see p. 306, ante). The 
scope of this work does not admit of their repetition here. 
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a surety at all. {Dane v. Mortgage Insurance Corporaiion, [1894] I 
Q.B. 64, C.A., per Lord Esher, M.R., at p. 60.) What he contracts to do 
is to indemnify his assured against losses arising in agreed circumstances 
and under agreed conditions. Thus his obligations, though there may 
be an express monetary limit upon them, cannot be defined in terms of 
money until some event contemplated by the jjolicy shall have occurred 
and loss have resulted. {Finlay v. Mexican Investment Corporation, 
[1897] 1 Q.B. 517, 522; Liverpool Mortgage Insurance Co.’s Case, [1914] 
2 Ch. 617, 630.) Moreover, whereas in a simple contract of guarantee 
the surety has a direct right of action against the debtor whose debt 
he has paid, an insurer under a guarantee policy has no a\)ch right. He 
may, of course, succeed to some extent in recouping himself for what he 
has paid out: but for that purpase he nni.st l)e so circumstanced as to be 
able to avail himself of the doctrine of subrogation. ^ He has no right 
of action against the debtor. 

Nice question.s sometimes arise as to the real nature of the particular 
contract which it is sought to enforce. On contest the Court must 
determine the intentions of the parties as best it can. Naturally the 
instrument itself will be looked at. But its apparent form will not be 
conclusive. What may appear at first sight an ordinary guarantee 
may finally be construed as a policy of insurance; vluit may bear the 
title of a policy of insurance may yet turn out, on a ywoper interpretation, 
to be a contract of suretyship and no more. In the leading eases of 
Seaton v. Heath, Seaton v. Burnand, [1899] 1 Q.B. 782, Romer, L.J., 
pointed out that many contracts might with equal proprietj’ be called 
either contracts of insurance or guarantee; while there is considerable 
authority for the proposition that in many cases it is immaterial whether 
the contract belong to the one category or to the other. {Dane v. 
Mortgage Insurance Co., supra, at p. 62; Liverpool Mortgage Insurance 
Co.’s case, supra, at p. 636; Seaton v. Burnand, supra, at p. 148.) 

Where the insurers are able to establish that the contract was 
intended by the parties to be one of insurance and not one of simple 
guarantee they obtain, altogether apart from any special stipulations 
in that regard, the advantage of the doctrine of uberrima fides (the rule 
of utmost good faith) which, as already observed, does not govern the 
ordinary contract of guarantee. 

Cause of action. — Guarantee business is a class of insurance in 
which exactitude in describing the risk is of the first importance; 
for both parties are concluded by the description. Where the risk is 
expressed widely, as by such a phrase as "fraud or dishonesty” , no trouble 
can now-a-days arise, since it has been long-settled law that these words 
are to be construed in their plain and ordinary connotation ; so that 
conduct which the ordinary business man would regard as dishonest 
will be within the policy. On the other hand, if the risk be described 
with reference to a particular crime, nothing short of conduct which 
would suflSce to bring the perpetrator thereof within the mischief of the 
criminal law thus attracted will give a cause of action under the policy. 
Nor can the assured recover in such a case unless he establishes affirma- 
tively that the technical offence charged has, in fact, been committed. 
To do so the evidence must not fall short of what would be required to 
bring the offence home to the same individual if the latter were put upon 
his trial. {Debenhams, Ltd. v. Excess Insurance Co., Ltd., [1912] 28 
T.L.R. 505.) 


1 As to which aee Chapter III, pp. 72-77. 
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The reader s attention has already been directed earlier in this 
chapter to the dangers attendant upon describing risks in quasi-technical 
language and the advantage, on last analysis and where the intention is 
to limit the risks to specific acts of dishonesty, in describing those risks 
in terms of the particular criminal law applicable. It is not intended 
to repeat those observations here. It is submitted that the same con- 
siderations apply to those risks which are assumed in fidelity guarantee 
insurance. 

The facts in two leading cases will, without departing from the scale 
of this work. sufBce to give the student reader concrete examples of what 
will lie outside the scope of an ordinary fidelity guarantee policy, unless 
specially provided for by means of apt words. In Walker & Ora. v. 
British O^iarantee Assocn., [1852] 21 L.J.Q.B. 257. the condition of the 
relative instrument (described as a bond) was ex'pre.s.sed in these words: 
“That James JoriM should duly and faithfully discharge the. duties of his 
office of treasurer to the building .society, and obey the directions of the trustees, 
and duly account to the trustees for money, goods and challeh which, he might 
receive on account of the trustees.” It was alleged that having received 
£170, the monies of the society, he ought, according to the rules, to have 
paid over the same to the credit of the society with their bankers at 
latest during the day following upon the receipt of this sum; that he 
had failed to pay in the said monies or any part tliereof, whereby the 
whole sum became lost to the society. It was common case that the 
position of the said Jones was that of a bailee of the monies. The defence 
was that after he had received the monies, and before the time when he 
ought to have paid or could have paid the same to the bankers, the said 
Jones, “without any default or negligence or want of due care on his 
part, was robbed by violence of the whole of the said monies”. On a 
trial by jury this plea, namely that he had parted with the monies by 
irresistible violence, was found as true. In support of a Rule to enter 
judgment for the plaintiffs, their counsel argued that the doctrine of vis 
major was inapplicable : putting his case so high as to contend that if a 
bailee while carrying such a sum of money in a bag, were, as the result of 
an earthquake, to lose the bag and its contents, he would still be a debtor 
for the money to those who had entrusted him with it. The Court 
declined to accept such a doctrine, and held the bailee to hare been 
discharged by the robbeiW'. “If this were not so” said Lord Campbell, 
C.J., in delivering the judgment of the Bench, “his liability would be 
greater than that of a common carrier; for he would not even be dis- 
charged by an Act of God or of the Queen’s enemies.” In the result, 
therefore, the loss, being in no way the result of the servant’s default, 
was outside the scope of the policy and the claim against the insurers 
failed. 

In Cosford Union v. Poor Lme <f- Local Oovernment Officers’ Mutual 
Guarantee Assoe,n., Ltd.., [1910] 103 L.T. 463, the facts were that one “ A ” 
had been appointed an assistant overseer of a certain parish. This 
appointment made him ex officio clerk to the parish council by virtue of 
the provisions of section 17 (2) of the Local Government Act, 1894.1 Xhe 
defendants guaranteed the faithful performance by “ A ’ of his duties as 
assistant overseer of the parish. Eventually it was discovered that 
during the currency of the guarantee “A” had embezzled certain monies 
which he had received as clerk to the ^rish council. It was held that 
the guarantee was only in respect of his integrity as assistant overseer, 


1 S6 * 67 Viet., c. 73. 
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and consequently that his dishonesty as clerk to the parish was outside 
the scope of the guarantee and the defendants were under no liability. 

Servant procuring the Insurance. — Where a servant, or would-be 
servant, procures from insurers a fidelity guarantee bond or policy in 
order to retain or secure a particular employment, nice questions have 
arisen as to the application of the rule of good faith in the matter of 
disclosure. For example, where the employee obtains such a guarantee 
of his 9wn integrity the benefit of which, namely the indemnity payable 
thereunder, will be available to his master, is he the agent of that master ? 
For if he be, and he fail to disclose facts material to be known to the 
insurers, would such non-disclosure be deemed non-disclosure on the 
part of the master, where the master in fact does not know the material 
matter and the servant does ? This question was agitated in Gomptoir 
Nationak v. Law Car and General, etc., in 1908, in the Court of first instance; 
and 1909, in the Court of -Appeal. i The material facts in that case were 
that a firm of mci chants (“ O ” Brothers) were under contract with the 
Glovernment of Denmark for deliveries of coal. The plaintiffs were 
bankers, and they had made certain advances to “ 0 ” Brothers in aid 
of the performance of that contract. Later the plaintiff bank refused 
to make further advances without security; whereupon “ O ”, one of the 
partners of the firm, undertook to procure and did procure a policy 
from the defendants, whereby the latter guarant<>ed the plaintiff bank 
against loss consequent upon “ O ” Brothers failing to fulfil their contract 
with the Danish Government. ” O ”, during the prior negotiations which 
resulted in the issue of the policy, made a false statement as to his own 
financial position. Eventually the bank sued on the policy and the 
insurers sought to avoid their liability on the ground of “ O’s ” misstate- 
ment ; contending that the person who thus procured the policy the 
indemnity under which was to be available to the bank must be regarded 
as the bank’s agent. The judge of first instance, Bray, J., disposed of 
that contention in language which is worth preserving. “It was” he said 
“ ‘ O’s ’ affair to get this jxjlicy. He wanted it in order that the advances 
might be continued. He could go to what insurance company he liked, 
provided the policy eventually turned out satisfactorily; it was quite 
immaterial to the plaintiff's what premium he gave or agreed to give, 
quite immaterial what the conditions were, provided the policy, when it 
was produced, was a satisfactory one, and therefore it seems to me that 
it would be entirely wrong to conclude from this that the plaintiffs 
constituted ‘O’ their agent. No authority was cited for that proposition 
except the case of WheeUon v. Hardisty,^ which really did not decide 
anything of the kind, but hinted that, under certain circumstances, a 
person who negotiated might be the agent of the person in whose favour 
the policy was eventually given; but it did not say under what circum- 
stances, and no opinion was expressed at all and no authority, except 
that one was cited, and I know of none for that proposition. But there 
is a very familiar case that arises every day: A man is asked to lend 
money, and the propiosed lender says, 'T must have a guarantee or 
security’. ‘Very well’, says the intending borrower, ‘I will try and get 
one’, and thereupon he may bring either the surety himself, or he may 
bring a document signed by the surety. Is the debtor or intending 
borrower the agent of the lender to make representations \ Surely not.” 


^ A hummary of this otherwiso unreported caae will be found in MaogUlivrsy, 
op, cii,y 2nd Ed., p. 504. 

* [1857] 8 E. & B. 232 {policy of Life Insurance). 
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This judgment was affirmed, as also the reasoning which lay behind it 
by a strong court of appeal. (Vaughan-Williams, Buckley and Fletcher- 
Moulton, L.JJ.) 


Duties devolving on the Assured.— Once a fideUty poUcy, or even 
a cover-note with like intent, has been issued, what duties, if any, devolve 
upon the person or firm who in the events contemplated will be indemni- 
fied under the policy ? Must such an one keep a close watch upon the 
servant or other person whose fidelity is guaranteed? The answer is 
that, apart from any special stipulation in the policy, he need not. 
(Guardians of Mansfield Union v. Wright, [1882] 9 Q.B.D, 68.3.) Even 
where the employers had failed to comply with the requirements of a 
particular statute as to the supervision of their employees such failure 
has been held in Canada to be no defence to an action on the policy. 
(London Guarantee d- Accident, etc. v. City of Halifax, [1927] Can. S.C.R. 
165.) Again, suppose the master becomes suspicious of the servant, 
is it the former’s duty to communicate his suspicions to the insurer ? 
The answer is, it is not.i (Ward v. Law Property Assurance and Trust 
Society, [1856] 4 W.R. 605.) Next, suppose the master to have discovered 
the servant in an act of dishonesty, — or in some breach of a duty which 
is covered by the policy, — but to have made that discovery in time to 
prevent any consequent loss, must the master acquaint the insurer with 
what has occurred ? Apart altogether from any special condition of the 
policy, equity requires him to do .so (Phillips v. Foxall, [1872] L.R. 7 Q.B. 
668), the reason being that such a condition of things indicates an added 
risk. Now assume that the master, in the circumstances abov’e suggested, 
has duly reported those circumstances to the insurers, may he stop 
there, or must he dismiss the defaulting servant? The answer to this 
question depends solely upon the will of the insurers in the matter of 
continuing to cover the risk. It is obvious that on hearing of conduct 
on the part of the person whose fidelity they have guaranteed, indicating 
that such a person is unfaithful to his trust, the insurers may refuse to 
be responsible any longer save at an enhanced premium. The master 
must then make up his mind whether he will keep the servant without 
a guarantee, or keep him at a higher rate of premium in respect of future 
services, or dismiss him. Suppose, however, an insurer to have guaran- 
teed an establishment or staff under a collective guarantee policy and the 
dishonesty of one of the staff is disclosed and communicated by the 
employer. In such a case it is obvious that the insurer may require 
the defaulter to be dismissed, so as to mitigate the collective risk. It 
follows that if the employer refuses to co-operate with the insiirer in 
thus limiting the latter’s risk, equity will regard the insurer as discharged 
from any further obligations under the relative policy. 

Apart from any special condition in the policy, the insurer cannot 
avoid his liability where the circumstances surrounding the employment 
are such that immediate dismissal is not a sanction available, as where 
a county treasurer was found to have no power to dismiss rate-collectms. 
This point directly arose in two Irish cases. (Lawder v. Lawder, [1873] 
7 I.C.L.R. 67, and iJi/me V. Jlfutto, [1881] 8 L.R. Ir. 396.) 

Does each and every alteration in a servant’s duties constitute a 
circumstance which must be communicated to the insurer . The arawer 
is in the negative. The employer is bound to commumcate any change 


X Hence the framing of a 


stipulating that any "reasonable buspicion 
example, see p. 366, post.) 
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in the conditions of a servant’s employment which he knows or ought 
to know must adversely affect the risk. But there the duty of disclosure 
ends. Thus, where there is a mere increase in the burden of duties 
which the servant has to perform, while the duties themselves are of the 
same nature as the parties contemplated when the policy was issued, there 
is nothing material to disclose. (Skillctt v. Fletcher, [1867] L.B. 2 C.P. 
469.) But where a servant’s remuneration was altered from a fixed 
salary, the extent of which had already been disclosed to the insurer, 
to payment by commia.sion only, the alteration was held to discharge 
the surety. {North West-ern Railway Co. v. Whinray, [1854] 10 Exch. 77.) 
In the same connection it is to be remembered as now well-settled that 
where new duties increase the risk, an insurer may on that ground avoid 
the poliev, even uhen the actual loss was not occasioned by reason of 
those new duties, but w as connected with the performance of the original 
duties. (Pybvs v. Gibh, [1856] 6 E. & B. 902; Wembley U.D.C. v. Poor 
haw, etc., -I.ssocn., [1901] 17 T.L.R. 516.) 

Notice of loss. — Apart altogether from any sjxjcial stipulations in 
that regard which the policy may contain, the assured under a fidelity 
guarantee policy has a general duty to acquaint the insurer with the 
fact of a loss having occurred, and to do so uuth all such e.vpedition as 
the particular circumstances make possible. This duty is an implied 
term of the contract. The implication is necessary, because the insurer’s 
opportunity himself to take steps towards mitigating the loss depends 
upon the time when he first hears of it and the extent of the relative 
information given him. For this reason the assured is under an obliga- 
tion to acquaint the insurer with every material circumstance which it 
is in his power to report. In practice it often happens that the assured 
at the time of the discovery has but a partial knowledge of the material 
circumstances, and may indeed be only able to make a rough guess at 
the extent of the loss. This state of things, however, will not exonerate 
him from the duty of keeping the insurer fully informed of everything 
he has discovered as and when the material facts come to his knowledge. 
It is but to implement his duties in the foregoing regard that he must 
afford to the insurer every reasonable faciUty towards making an inves- 
tigation of the circumstances for himself. Preictical experience has often 
demonstrated that strict attention to the foregoing duties on the part 
of the assured has in cases of dishonesty enabled considerable recoveries 
of property to be effected. Included in losses occasioned by acts of 
dishonesty or neglect of duty of the kind contemplated by the type of 
policy under discussion are claims by third parties. Any such claim, 
even if made verbally, should be communicated with equal expedition 
to the insurer. 

A notice of the loss, if complying with the foregoing principles, is 
a good notice, though only given verbally. Ordinary prudence, however, 
would suggest that where, for expedition’s sake, verbal information has 
been sent the same should be carefully confirmed in writing. 

In Davies v. National Fire <fc Marine Insurance Co. of New Zealand, 
[1891] A.C. 485, 489, the Privy Council decided that a notice is good if 
given by an agent of the assured ; and it was decided in Ireland {Patton 
v. Employers’ Liability Assurance Corp., [1887] 20 L.R. Ir. 93) that a 
notice is good if delivered by any person purporting to act on behalf of 
the assured. The foregoing decisions are authorities indicating the 
circumstances under which a valid notice may be given, so long as the 
contract does not condescend to deal with the manner in which a notice 
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of loBS is to bo Tondorod. A notico, bowevor, which is in disconfonnity 
with such provisions will be invalid. 

Nice questions often arise touching the receipt by the insurer of a 
notice intimating loss. These have usually arisen from the English law 
of agency, as the same gradually developed and became expressed by a 
number of decisions of common law judges over the centuries, modified 
as the effect of these has been by the application of principles of equity. 
In India the topic of agency is the subject-matter of Chapter X of the 
Indian Contract Act.i So far back as Qale v. Levns ([1846] 9 Q.B. 730) 
it was decided that where a policy was negotiated through an agent of 
the insurers, the assured, unless notified to the contrary, would be entitled 
to assume that the same agent’s authority to represent the insurers 
continued ; and thus a notice given to him would bind the insiirers. This 
is so even where the agent has, in fact, ceased to represent the insurers, 
if the assured be unaware of that fact. (Marsdm x. City d- County 
Assurance Co., [1865] L.R. 1 C.P. 232.) The ratio decidendi in the foregoing 
cases is conformable with the principles re<-ognised by the Indian Contract 
.4ct. Naturally, where the terms of the policy contain a stipulation 
that notices of loss are receivable only at the insurer’s head office, an 
intimation to an agent would be in breach of such a condition, and conse- 
quently would not bind the insurers. It is otherwise, however, if the agent 
shall have taken upon himself to forward the intimation to the head 
office and such an intimation has arrived there within the prescribed 
time. {ShieJIs v. Scottish Ass. Corp., Ltd., [1889] 10 R, (Ct. of Sess.) 
1014.) 

Modern fidelity guarantee business. — In the preceding pages of 
this section an attempt has been made to give the reader an outline of the 
legal principles affecting this type of business. The peculiar hazards 
which past experience has shown as attending it have necessitated a 
much stricter attention to detail than was formerly the rase, and, as 
already observed, have obliged modern insurers to bestow much time 
and attention to improving the forms in which tlicir preliminary enquiries 
are cast and to devise a more comprehensive set of conditions than were 
considered necessary in earlier days. In the ease of questions put to 
the would-be assured — who must in fidelity guarantee business be 
regarded as, in some sense, the Projwser — it is customary now-a-days 
to insist that the answers, together with the W'ords of a suitable declara- 
tion to be made by such n proposer, shall form the basis of the contract. 
The legal effect of such a stipulation is to entitle the insurer to avoid the 
contract, if it turn out that any of the answers lie untrue. 

In illustration of what may be considered modern practice in the 
foregoing regard the following questions have been extracted from a 
questionnaire in use in India today. In these questions the servant 
whose honesty is to be guaranteed is referred to as the Applicant for the 
guarantee.® The questions themselves are addressed not to him but 
to the employer who, if the policy issues, will thereby become the assured. 


^ Comprising secs. 182-238 of that statute. 

® The applicant in such a case is not the Proposer, in that the trath or 
otherwise of any answers given by him to such questions as the insurers oivwse o 
put, does not affect the validity of the policy, unless the assured (who is the red 
proposer) warrants their truth. Nonetheless, if the applicant so deliberate y 
misrepresent facts oonoeming himself os to amount to the making of fraudulent 
misstatements, in reliance upon which the Insurer has issuea a policy ana_ is 
eventually obliged to pay on it, the applicant would expose himself to an action 
for damages, if not to a criminal prosecution. 
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In the case of an applicant already in tJte employment of the would- 
be assured the following pertinent questions are to be answered : — 

“(1) Whai Security has he hitherto given you ? If ‘previously in your 
employ ivithout Security, why is this Ouarantee now required ? 

(2) Has any application for a Guarantee ever been made on Applicant's 
behalf so far as you know ? 

(3) Whai character did you receive with him from his last employer ? 
W as he reported as perfectly honest and trustworthy ? What post did he 
fill I 

N.B. — Any references obtained should be forwarded for perusal. 

(4) Have you aluxtys been .satisfied with his honesty and general conduct : 
have his accounts always been correct and are they at present in proper 
order ? ” 

As suitable to the case of any applicant for this class of guarantee, 
whether he be already employed or be only seeking service with the 
proposed assured, the following questions may be studied : — 

“(1) What is the amount of Guarantee required I Is it the only 
Security you hold or will hold ^ If not, give particulars . 

(2) In what capacity irill the Applicant be engaged, and where ? 

(3) What salary do you give him, and hotc will it be paid ? 

(4) Will there be any other remuneration to the Applicant, either by 
commission or otherwise ; if so, wltal ? 

(5) Is his remnneraiion subject to any deduction, such as liability for 
bad debts, d-c. ? 

(6) Is he at present in your debt in any way ? 

(7) Is the premium on this Ouarantee to be paid by him, or you ? ” 

All questionnaires designed for the purposes above alluded to eontain 
searching enquiries' as to the precise duties w'hich will be imposed upon 
the applicant, the degree of responsibility which will be his, and the 
extent of supervision over him which will be exercised. The scope of 
this treatise does not permit us to give more than one example of a set 
of questions framed for the purposes described. The following nine 
questions, however, will afford gowi examples. They have been framed 
with special reference to one whose duties and responsibilities would 
involve him in the handling of money and the compilation of proper 
accounts. 

‘‘ With respect to the duties and responsibilities of the Applicant, 
please state as fully as possible : — 

(1) What amount of money will be entrusted to him at any one time, 
and how long will he hold it ? 

(2) (i) Hotv often do you require him to render a statement of cash 
received and pay the same to you or into the Bank, and how do you verify its 
correctness ? 

(ii) If he mil have a floating balance in hand, how often will he be 
required to produce ii ? 

(3) If he will have the custody of petty cash, please stale how often the 
payments therefrom will be checked against the vouchers independently of 
Applicant ? 

(4) How often do you send statements of account to all customers direct 
by post and independently of Applicant ? 

(5) Is he allowed to draw upon the Bank, if so, with what restriction 1 

(6) How often will the Bank Pass Book be examined and checked 
against the Cash Book independently of Applicant ? 
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(7) How often do you bolccnce your books^ and is there any prof essional 
audit ? 

(8) If he will have a slock under his control, please state extreme value 
and also how often it will be examined and checked independently of Appli- 
cant 1 ” 

The specimen questionnaire from which the above extracts have 
been taken is followed by a Declaration which the proposed assured 
(therein called “the Employer”) is required to make. It is in the 
following terms; — 

‘‘The above-named Employer declares that this Statement is true, 
and is willing that the above replies should be taken as the basis of the 
Contract between the employer and [the Insurer] and agrees to accept a 
Policy upon the express condition that the accounts of the said Applicant 
have up to the date hereof been correctly rendered, and that he is not now, 
and has not been in any way in default with regard to moneys coming to his 
hands,” 

The legal effect of the foregoing Declaration is to constitute the 
answers given to the questions touching the duties and responsibilities 
of the applicant and the employer’s clicck upon him warranties. In 
consequence, any alteration of the servant’s duties or responsibilities, 
or in the degree of supervision so disclosed, will vitiate the policy and 
discharge the insurer from any liability. 

Form of policy. — ^The student has already been made aware of 
the fact that modern insurers dealing with this class of in.surance business 
are not only ready to issue policies in respect of individual servants, 
but offer similar policies covering any number of servants collectively 
employed by one and the same employer. Since it would be outside 
the scale of this work to discuss more than one form of such a policy, 
a specimen in.strument in use in British India today designed to afford 
fidelity guarantee for an entire staff is set out below. It is styled a 
Fidelity Guarantee Collective Policy. In this particular instrument the 
master is throughout referred to as the Employer and the person whose 
fidelity is guaranteed is styled the Employed. The operative words 
read as follows; — 

"IN CONSIDERATION OF the first premium and subject to the 
terms and conditions contained herein or endorsed hereon which are to be 
deemed conditions precedent to any liability on the part of the [Insurer] so 
far as they relate to anything to be done or complied with by the Employer, 

THE [Insurer] AGREES to make goo<l and reimburse to the Employer 
all Such direct pecuniary loss, not exceeding the amount of guarantee, as the 
Employer shall sustain by any act of fraud or dishonesty committed by any 
of the Employed (a) during the currency of this insurance and (b) during 
the uninterrupted coniinuance of employmerd of such Employed and (c) 
in connection with his occupation and duties AND DISCO VERED during 
the currency of this insurance or within six months thereafter or ^oithin six 
months after the determination of such employment whichever event shall 
first happen.” 

There follow some four unnumbered conditions. The first of these 
distinguishes between the case where the insurer has been asked and has 
given his consent to a change in the nature of the master’s business, or 
in the duties and conditions under which the servant serves, or to some 
reduction in the latter’s wages, and non-observance of the precautions 
and checks for seouring accuracy of accounts; the intention being, in the 
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latter case, to avoid the policy altogether. It is thought that the other 
conditions quoted below need no particular comment. 

“The proposal for this insurance made hy or on behalf of the Employer 
together with any correspondence relative thereto shall he incorporated herein 
and he the basis of this contract and of every renewal. And the [Insurer] 
shall not be liable to make any payment hereunder if the nature of the business 
of the Employer or the duties or conditions of service shall be changed or the 
remuneration of any of the Employed reduced without the sanction of the 
[Insurer] or if the precautions and checks for securing accuracy of accounts 
shall not be duly observed. 

Notice in writing shall be given to the [Insurer] mthin seven days 
after any act of fraud or dishonesty on the part of any of the Employed or 
of reasonable came of suspicion thereof or of any improper conduct shall 
have come to the knowledge of the Employer or of any representative of the 
Employer to whom is entrusted the duty of superintendence over any of the 
Employed and no amount shall he payaJ^ under this policy in respect of 
that Employed by reMson of any act committed after such knowledge shall 
have come to the Employer or his said representative. Within three memths 
after such notice the Employer shall deliver to the [Insurer] full details of 
his claim and shall furnish proof of the correctness of such claim. The 
[Insurer] shall not be liable to pay more than one claim in respect of any 
one of the Employed. All hooks of accounts of the Employer or any 
Accountant's reports thererm shall be open to the inspection of the [Insurer] 
and the Employer shall give all information and assistance to enable the 
[Insurer] to sue for and obtain reimbursement by any one of the Employed 
or by his estate of any moneys which the [Insurer] shall have paid or become 
liable to pay under this Policy. 

Any moneys of any one of the Employed in respect of whom a claim 
is made in the hands of the Employer and any moneys which but for any 
act of fraud or dishonesty committed hy such one of the Employed wouM 
have been due to that Employed from the Employer shall be deducted from 
the amount otherwise payable under the policy. The Employer and the 
[Insurer] shall share any other recovery (excluding insurance and reinsurance 
and any counter security taken by the [Insurer]) made by either on account 
of any loss in the proportions that the amount of the loss borne by each bears 
to the total amount of the loss. 

If any difference shall arise between the [Insurer] and the Employer 
such difference shall be referred to a single arbitrator and the costs of the 
reference and award shall be in the discretion of the arbitrator. The making 
of an award in such reference shall be a condition precedent to any liability 
of the [Insurer] or any ri^ht of action against the [Insurer] in respect of such 
difference. If the [Insurer] shall disclaim liability for any claim hereunder 
arid such claim shall not within twelve calendar months from the date of 
such disclaimer have been referred to arbitration under the provision herein 
contained then the claim shall for all purposes be deemed to have been aban- 
doned and shall not thereafter be recoverable hereunder.” 

There follow two schedules. The first provides a convenient form 
within which the name, address and business of the employer can be 
stated, the amount of the first premium, and the renewal date. There 
is also a reference to a second schedule as containing the names of the 
employed and their relative occupations and duties, etc. The second 
schedule is in columnar form, wherein, in respect of each person whose 
fidelity is guaranteed, there appears the date of the risk, the name, the 
relative occupation and duties, the amount of the guarantee, and the 
amount of the annual premium. 
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An unusual stipulation. — A stipulation, not as common today as 
formerly, provided that “ the employer shall if, and when, required by 
the company but at the expense of the company if a conviction be 
obtained, use all diligence in prosecuting the employ^ to conviction for 
any fraud or dishonesty in consequence of which a claim shall have been 
made under the policy and shall, at the company’s expense, give all 
information and assistance to enable the company to sue for and obtain 
reimbursement by the employed or by his estate, of any monies which 
the company shall have become liable to pay In London Ouarantee 
Company v. Feamley, [1880] 6 A.C. 911, the policy declared that the 
sum guaranteed was “subject to the conditions herein contained, which 
shall be conditions precedent to the right on the part of the employer to 
recover under this policy ”, The employed person committed an act 
palpably dishonest, and the insurers called upon the employer to prosecute. 
This the latter failed and neglected to do. In an action on the policy 
the breach of the foregoing stipulation, which was construed as a condition 
precedent, was held a good defence to the action. 

Position of receiver or liquidator. — It has been held in America 
that where the affairs of a firm or corporation pass into the hands of a 
receiver or liquidator, the servants remain the servants of the under- 
taking; and therefore there is no change of employment or duty within 
the meaning of an ordinary fidelity guarantee policy. The benefits of 
the policy, therefore, so long as the undertaking lasts and the life of the 
policy continues, are available to the receiver or liquidator as the case 
may be. (American Surety Company v. Pauly, [1896] 72 Fed. Rep. 
470.) 

Payment under the policy. — If the emp!o3'er at the time of 
discovery of the loss has in his hands any unpaid commission, security 
deposit, or any other monies which the defaulting servant may have 
earned but has not received, the amount of such monies must be deducted 
from the gross figure of loss which the assured has sustained, so as to 
arrive at the net figvire for which the insurer is liable. (Fifth Liverpool 
Starr-Bowkeil Building Society v. Travellers Accident Insurance Co., Ltd., 
[1893] 9 T.L.R, 221.) 

Subrogation and contribution. — As in other classes of insurance 
contracts, those who are bound to provide an indemnitj’ under a fidelity 
guarantee policy are entitled to the benefit of anything in the hands of 
the assured or to which the assured himself may be entitled by means 
of other policies of like nature and intent, or other guarantees in respect 
of the same servant. Such rights are to be enjoyed bj' the application 
of the principles of subrogation and contribution. (Employers' Liability 
Assurance Corporation v. Shipper and East, [1887] 4 T.L.R. 55; 
American Surety Co. of New York v, Wrightson, [1910] 103 L.T. 663.) 

Other guarantee business. — ^The scale of this treatise does not 
permit a detailed discussion of the numerous forms of guarantee which 
may be obtained from insurers now-a-days by means of instruments 
which may properly be styled “policies”. Suffice it to say that though 
such business is not as yet in a very advanced stage of development in 
India, it is otherwise in England and the self-governing Dominions, in 
America and upon the continent of Europe, where policies guaranteeing 
the due performance of their duties on the part of directors and managers, 
the integrity of public officials, the solvency of trading concerns or of 
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individual persons, and the payment of individual debts, are obtainable 
by means of appropriate contracts and at premium rates which are 
considered reasonable. The principles of law governing such contracts 
of guarantee are the same as have been enimciated in respect of that 
species described as fidelity guarantee business ; nor are the rights and 
liabilities of the parties under such other contracts of guarantee different 
in any essential feature from those already discussed. But it must be 
remembered that every contract is primarily governed by its own terms. 
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1. Preliminary. 

By the law of India as of England a man may enter into a contract 
of insurance (so-called) respecting his own life or, within certain limita- 
tions, on that of another. Logically speaking, of course, a man cannot 
insure his own or anyone else’s life. What he “insures , or to speak 
more correctly — ^what the other contracting party takes upon himse 
to “ assure is the payment of a sum of money. In every such agreement 

the person who contracts with the insurer is by the 
that the money will be paid to whomsoever by the terms of the contrao 
it is legally due. For these reasons he who contracts 
is styled the “assured”; while the person in respect of whose Ute the 


1 Some text-book writers prefer to treat of the su^bject under ^ 

caption “Life Aaeurance ’’. In the following pages the more popular expression is 
retained. 
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contract is made is commonly lefenM to as the “life”. When that 
person dies the life is sometimes said to have “dropped 

The business of life insurance in India is already extensive and seems 
destined to increase. Here, as elsewhere, such insurance in at least one 
of its aspects has rightly come to be regarded as a form of investment. 
In so saying reference is made not only to what is known as “whole-life ” 
policies, but to contracts which provide annuities, and to those by which 
the security offered takes the form of an undertaking to pay a lump sum 
of money at the end of a specified period. A policy of the last-named 
type is styled an “endowment” policy. It is often combined with a 
typical “whole-life” insurance contract so as to make the sum secured 
payable either on a specified date or on the dropping of the life, which- 
ever comes first. Modern commercial enterprise has added other attrac- 
tions to those provided by the simpler forms of hfe policy. Such stimuli 
to investment in some form of life insurance commonly take shape in 
periodical payments or credits to the assured, each of which is styled a 
“bonus”. These are based on estimated profits actuarially arrived at 
from time to time in which certain policy-holders are thus permitted to 
participate. By this means the sum originally claimable on the policy 
may be substantially increased. There are also schemes whereby a 
policy-holder may otherwise acquire a share in the profits of the insurer 
with whom he deals.® He may, moreover, by an appropriate contract 
provide himself with payments by way of compensation for physical 
disablement; and a sufficient premium may entitle him thus to cover 
the results of two or three misfortunes leading to disablement. Such 
compensation is commonly referred to in the profession ® us a “disability 
benefit”. Many insurers offer a combined life and endowment policy, 
with or without the provision of disability benefits. 

AU modem insurers spend a great deal upon publicity ; and the agents 
of all reputable insurance undertakings are provided with copies of their 
principal’s prospectus and often enough with other literature explanatory 
of particular schemes. The descriptions of the particular schemes thus 
advertised are naturally intended to, and as naturally do, in fact, operate 
as inducements to take up one or more of the insurer’s policies. How 
far the descriptive or explanatory matter thus put forward may affect 
the terms of the bargain ultimately struck between the parties to indivi- 
dual contracts of life insurance, so as to entitle a court of justice to look 
at the prospectus or other matter as an aid to the interpretation of the 
contract, is a question of mixed law and fact, depending upon the 


1 The expression is an old one. Some would call it- obsolete : “ Drop ” is good 
K ng liah for “cease”. Jt is useful in the particular coimoction, since it avoids 
such a common phrase as “the life dies”, which sounds — as in fact it is — an 
inaccurate expression. 

* By sec. 49 of the Insuronre Act (IV'^ of 1938). which came into force on the 
lat of July, 1939, insurerH over whom the Government of India can effectively 
exercise control under the statute are forbidden, in respect of life insurance business, 
to declare or pay any dividend to shareholders or any bonus to pfilicy -holders except, 
out of a surplus ascertained as the result of an actuarial valuation of the assets and 
liabilities of the insurer. 

The Insurance Act, 1938, is re-printed together with the Statutory Rules ther^‘ 
under as Appendices I and II respectively to this treatise. A short commentary 
on the Act will be found in Chapters IX, X and XI, post. 

9 In England and America what was formerly spoken of as a “ trade ” is now- 
a*daya considered, andmore often referred to, as a “ profession ”. In London there 
is now a Chartered Insurance Institute which grants degrees ; and the same are 
said to be recognised throughout the insuranoe world. 
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circumBtanoea of each case. The subject thus touched upon will be 
referred to later in the present Chapter. 

In the development of iiwurance business there had, in some countries, 
been evolved a vicious principle, which came to be known as the “dividing 
principle”, whereby the benefit purported to be secured by a policy of 
life insurance depended either wholly or partly on the results of a dis- 
tribution of certain sums amongst policies becoming claims within certain 
time-limits, or whereby the premiums payable by a policy-holder depended 
wholly or partly on the number of policies which became claims within 
certain time-limits. Upon either plan the security purported to be 
offered was not in any genuine sense fixed at all. 

The above method of doing business upon the dividing principle 
is forbidden to any insurer who has not adopted such a principle before 
the Ist of July, 1939, when the Insurance Act (IV of 1938) came into force. 
Insurers who may in the past have been adopting such a principle are 
given three years from the last-mentioned date to discontinue the same.'^ 
The statutory prohibition, however, is not to be deemed as preventing 
the allocation of bonuses to holders of life insurance policies as a result 
of the periodical actuarial valuation rendered compulsory under section 
49 of the Act, either as reversionary additions to the sums insured, or as 
immediate cash bonuses, or otherwise. In the ca.se of insurers availing 
themselves of the permission to carry on business upon the dividing 
principle, as heretofore, for another three years, the statute compels 
them to withhold from distribution not less than 40% of the premiums 
leceived during each of the years after the commencement of the Act 
during which such business continues. The .sum so withheld from 
distribution is required so as to insure the requisite investment of monies 
under section 27 of the Act. 

Tlie discussion of the commercial aspects of the foregoing types of 
insurance is outside the mco]x; of this treatise. So, too, is even an enu- 
meration of the variants which modern commercial ingenuity has 
evolved. For the purpose of this short introduction to the relative law 
it must suffice to say of all such contracts that to be binding upon 
the parties, they must conform to the general law as the same is to be 
found in the Indian Contract Act (IX of 1872) ^ as well as to such 
provisions of the Insurance Act, 1938, as in any way affect them. Being 
contracts in the nature of insurance they will be construed in the light 
of those principles which the law of India has long recognised and applied 
in such cases, foremost among which must be mentioned those which 
have given rise to the doctrine of Insurable Interest and the Rule of Good 
Faith.® It may here be well to note that not all of those notions which 
underlie other contracts of insurance are applicable to every class of life 
insurance. For example, w'hile all other forms of insurance are in con- 
templation of law to be regarded as wholly or partially contracts of 
indemnity, very few contracts of life insurance can be so classified. It 
is obvious that where an individual insures his own life by what is called 
a whole-life policy the sum secured cannot be enjoyed by him either as 
an indemnity or at all. Logically it is otherwise where the insurance is 


* 13y sec. 52. The section is set out at p. xxix, poKl. 

® E.g., the parties must have the requisite capacity ; they must agree to the 
some thing in the same way; the object to be served must be lawful; and there 
must be suffleient “consideration”. See Chapter II, pp. 26—48, on/e. 

“ See Chapter III, pp. 66-72 and pp. 86-01 respectively, on/e. 
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on the life of another.^ But when oonsi^ring what may operate as an 
inducement to one person to insure another’s Ufe the reader must guard 
himself against confusing a personal motive, which in some instances 
may be the desire to provide what a layman might think of as an in- 
demnity, with the true intention of the two parties to a contract of life 
insurance and the form in which that intention is expressed. Unless the 
insurer agrees to give an indemnity as the law understands it, and the 
assured agrees to pay for that form of protection, a contract of life 
insurance, whatever be the assured’s private motive in taking it out, will 
not be so construed. Again, in life insurance business, dictates of 
expediency have prevented insurers arming themselves against altera- 
tions in the risk to the extent achieved in other classes of business. In 
Chapter V of this treatise examples have been given of stipulations 
specially designed to protect the insurer in this direction. But, as there 
pointed out, there must be a limit to the imposition of conditions with 
that end in view; for if the security is to vary with every change in the 
risk, the ordinary man may well regard it as no security at aU.® In the 
lives of many men it is manifest that the risk of death or disablement 
alters almost from day to day; in others such risks are suddenly varied 
by circumstances not envisaged, or at least not foreseen; while in in- 
numerable instances added risks are deliberately courted by the mood of 
the moment. The practice of life insurance is based on the principle that 
those who insure men’s lives must stick to their bargains ; and neither by 
the general, nor the special law, relating to contracts of life insurance, is 
there imposed upon the person who has effected such an insurance, or 
upon him whose life is the subject-matter of the contract, any obligation 
to acquaint the insurer with an alteration in the risk. There is, of 
course, nothing to prevent parties from entering into an agreement 
whereby such obligations are made terms of the contract. But such an 
agreement would, in general, be far too onerous to be attractive. In 
consequence of this state of things insurers have to make the best arrange- 
ments they can to envisage the nature of future as well as of present 
risks affecting the life proposed to them. Thus, during the stage of 
negotiation, it is usual to question the proposer and others concerning 
the occupation, the habits, and the pastimes of the person whose life 
is to be covered. In spite, however, of these precautions experience 
shows the hazards to be so many and various that, prior to accepting a 
life, far more care on the part of insurers has commonly to be bestowed 
upon the collection and testing of information than is necessary for 
corresponding purposes in any other class of insurance business. 

Since every rational system of life insurance business must depend 
upon some accepted theory of probabilities to be deduced from statistical 
data,^ it is no satisfactory thing for India that such regulations as exist 
for the registration of births and deaths in this country are permitted to 
be largely neglected by the general public.* The failure both of the 
fJentral and ftovincial Governments in India to enforce punctual and 
correct registration of births and deaths, constitutes not only a standing 
hindrance to the collection of reliable data — data essential for all-India 


^ But there Heeme nu chance of going back now to the old logical view which 
prevailed in the days of Lords Mansfield and Ellenborough. 

2 See the discussion at pp. 245, 246, ante. 

* See Chapter I, pp. 3, 4, 6 and 7, ante. 

* In a recent case a Judge of the Calcutta High Court drew special attention 
to this state of things. See Umarani Bose v. Modem India Life Int. Co., [1937] 
7 Comp. Cas. 199, per Lort Williams, J., at p. 208. 
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requirements — ^but creates constant obstacles in the path of those called 
upon to establish the true age of a given life for the purpose of making 
good a claim u^n a policy of insurance. A further difficulty in the 
latter respect arises from the fact that Hindus do not customarily give 
any name to an infant at birth whereby it can subsequently be identified.^ 
Until measures of reform have been instituted towards the removal of 
the foregoing difficulties not only will the development of life insurance 
enterprise in India be retarded, but its smooth working under existing 
conditions will continue to be impeded.® 

It has long been the practice with life insurers the world over to 
consent to be parties to an agreement whereby, in return for a money 
payment on their part, the relative instrument is surrendered to them. 
What an insurer is prepared to pay in any given instance for the surrender 
of the policy has come to be called the policy’s “surrender value”. The 
expression “surrender value” has been judicially interpreted by the 
Privy Council as meaning “that value or consideration which a company 
has contracted or is prepared to pay at any particular time during the 
currency of the contract, in consideration of being relieved as from 
that time of the liability dependent on the continuance of premiums 
paid". (Equitabh Life Assurnnee Soc. of the United States v. Reed, 
[1914] A.C. 687.) 

Tables are prepared exhibiting the surrender values which the 
insurer concerned is prepared to offer. Commonly many such tables 
are published for the information of prospective customers, and form 
part of the materials with which agents and canvassers are provided for 
advertisement purposes. In many instances the surrender value as 
at stated dates is included in a schedule to the policy. 

It is a principle of our law' that the relation subsisting between an 
insurer and his assured is at all times governed by the Rule of Good 
Faith.® There are, of course, other situations in which persons may 
find themselves placed which also attract the rule.* Its application to 
contracts of insurance generally has been explained and discussed in 
Chapter HI.® 


2. Nature of the Contract. 

Definitions. — By the middle of the 19th century in England the 
business of life insurance or life assurance — for these expressions were 
then, as they still are, interchangeable — had become so systematized that 
the nature of the relative contract could be accurately defined as one 
under which there is an obligation “to pay a certain sum of money on 
the death of a person, in consideration of the due payment of a certain 
annuit y for his life, the amount of the annuity being calculated in the first 
instance according to the probable duration of his life, and, when fixed, it 
is constant and invariable ”. (Per Parke, B., in Dolby v. India London 
Life Assurance Co., [1864] 16 C.B. 365, 387.) The student must under- 
stand that in the English of Baron Parke's day the word “ invariable ” had 
the strict classical meaning of “not to be altered”. So, too, by “annuity” 
W’as meant that sum which was to be annually paid. Such a payment 


® Out of this fact arose the difficulties 'whioli beset the second liaron Sinha 
of Raipur in his first attempt to obtain his present seat in the House of Lords. 

® See “proof of age ” disousserl at pp. 414-417, post. 

® Expressed by the two Latin words uberrimas fidei ineanmg of the utmost 
good faith”. 

* See p. 18, onfe. 


s See pp. 88-91, ante. 
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had, however, already become known ia%he trade itself as the “ premium ’ 
What, commercially speaking, is now-a-days meant by an “annuity” 
is an annual payment agreed to be provided thenceforward in return for 
a present lump sum payment.^ An ordinary policy of life insurance is 
exactly the reverse. For, under it, one party promises to pay the other 
an annuity immediately and thenceforward, in return for an enforceable 
promise to make a lump sum payment thereafter. Modem commercial 
ingenuity has devised various schemes to serve the purposes of those 
who desire to secure an annuity. In many instances such schemes have 
been developed upon the basis of the payment of premiums, as in other 
classes of insurance policies ; others, again, in consideration of a present 
lump sum payment provide deferred annuities. All such contracts, how- 
ever, belong to the category of life insurance. For it is to be collected from 
such cases as Flood v. Irish Provident Assurance Co., [1910] 40 I.L.T. 214, 
rlecided by the Court of Appeal in Ireland, and Joseph v. Law Integrity 
Insurance Co., [1912] 2 Ch. 581, which accepted the foregoing Irish deci- 
sion as good law, that no matter what be the form of or language used 
in the document or documents evidencing the contract, wherever the 
right to payment under it is governed by the happening of a contingency 
which depends upon the duration of human life, that contract is one 
of life assurance. This view was accepted in the recent case of In re 
All India Home Relief Insurance Co., [1938] 8 Comp. Cas. (Pt. I) 17. 

Contracts of insurance, a.s such, are not expres.sly dealt with by the 
Indian Contract Act. Indian Courts have construed such contracts 
as they find them, seeking to interpret them according to the general 
law of the land; that is to saj', they' have looked for the meaning which 
the parties themselves mu.st be held to have intended their contract 
to bear, and, as an aid, they have had regard to establislied commercial 
usage in such matters. Inasmuch as contracts of life insurance in India 
have long been cast in forms' similar to those which have been in constant 
use in England, Scotland and Ireland, the decisions of the Courts of those 
countries touching the construction of such contracts and the liabilities 
created by them have long been relied upon by Indian judges, not — save 
in exceptional circumstances — as authorities binding upon them, but as 
guides towards the formation of their own views. The exceptional 
circumstances so referred to are, of course, those which have brought 
about a reference to the Judicial Committee of the Privy Council, whose 
dicta, when in point, are authoritative in every' Court in British India. 
Dalby v. India London Life Assurance Co., supra, has frequently been 
referred to and relied upon by Indian Courts, notably with regard to 
the doctrine of insurable interest. 

Novation. — It not infrequently happens that one insurer, as a matter 
of commercial speculation or for some other business reason, takes over the 
undertaking of another. Because contracts of insurance are “ personal ” 
in their nature, the contract determines where one party thereto ceases 
to exist or loses his identity ; unless there is, what lawyers call, a novation. 
A novation occurs where the surviving party to a contract agrees to 
someone “ stepping into the shoes ” of the other party, with all the legal 
consequences of so doing,* When this hapjrens in the case of a contract 


1 Such a transaction ia commonly apoken of as **the purchaae” of an annuity. 

^ This is a popular description. The student of law will see in it a tripartite 
agreement whereby the consent of one original party to absolve the other original 
party from his promises has for its consideration the provision of another who must 
himself agree to undertake them. 
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of insurance, the rules (if any) which govern, or are attracted by, the 
policy, are the rules of the original insurer ; and the company taking over 
the contract cannot substitute its own rules for those of the former 
insurer by anything less than an agreement with the policy-holder so to 
do. This is only to say that a novation to be effective must be complete. 
(Adamsbaum v. West of England Friendly Society, [1926] I.A.C. Rep. 
73 : and see Sun Life Assurance Co., Ltd. of Canada v. Nilratan Mookerjee, 
[1938] 42 C.W.N. 1197.) In the last-mentioned case the appellant 
company was resisting a judgment whereby the plaintiff-respondent had 
obtained a declaration, somewhat curiously worded, designed to place 
a particular construction upon certain policies originally taken out 
with an insurer named The. China Mutual Insurance Company. The 
plaintiff had taken out one of the policies in 1915. He had been, he said, 
induced to do so by a passage in the company’s prospectus for 1912 
lelating to paid-up policies. He took out another in August, 1919, 
being influenced so to do by a similar passage in the company’s prospectus 
for the previous January. He took out yet another in January, 1921, 
having noticed a similar inducement in the company’s prospectus 
of the year before. In the year 1922 the China Mutual Life Insurance 
Company became (in the language of the judgment) “amalgamated” 
with the defendant company “ wliich took upon itself the debts, obliga- 
tions and liabilities of the China Mutual". So far as any individual 
policy-holder of the latter was concerned, his contract would automa- 
tically determine, unless he consented thenceforward to look to the 
Sun Life, etc., of Canada for the fulfilment of the China Mutual's ohliga.- 
tions to him under the policy, or consented to whatever departure from 
those obligations might be proposed to him by the last-named company, 
In either ca.se, for the policy to be thus kept alive with the Sun Life in 
place of the China Mutual as a party to it, would involve a “novation”. 
.Accordingly, what was agitated before the Kubordinate Judge of Dacca 
and again in the High Court at Calcutta, was the extent, if at all, to which 
the China Mutual's prosfteetusea were to bo read into the policies sued 
upon or into any of them, and, if to be so read, what w'ere the plaintiff’s 
rights in the matter of an appropriate declaration concerning them. 
Each of the policies contained what was called a Mutual Agreement. 
This was endorsed on the back of each policy. In respect of the first 
policy, the Mutual Agreement contained a clause w'herehy the company 
undertook to issue a paid-up policy “ for an amount to be determined 
by the company”. In the other policies some two clauses comprised 
in the relative Mutual Agreements read as follows; — 

“6. Loans unll be made on this policy after it has been two years in 
existence, to assist in keeping the policy in force.'' 

“6. After the payment of premiums for three or more full years, 
provided that there is no debt on the. policy under Mutual Agreement 7 
hereof or otherwise, the Company on receipt of written application therefor 
will issue a paid-up policy to the assured or will pay a surrender value. 

Now, what the plaintiff relied upon was a passage in the China 
Mutual’s prospectuses headed “Paid-up policies”. For him the relevant 
portion read as follows : — 

“After the paymeni of the third year’s premium, provided there is no 
loan from the company secured on the policy, the insured may obtain a 

non-participating paid-up policy in lieu of his original policy, 

A paid-up policy is one entirely free from payment of any future 
premium." 
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“In tha case of an Endowment Aetdrance or Whole Life Aesuranee 
sMect to a Unuted nuniber of premivma, amount of the paid-up paUey 
wiU be such proportion of the original sum insured as the number of pre- 
miums aetvaUy paid bears to the number stipulated to be paid in the original 
policy .... In the case of other forms of policies the paid-up policy 
granted is usually for the total amount of premiums paid.” 


The next section in the prospectus relied upon was headed “surrender 
values ” and read : — 


“If so desired, the company will grant a cash surrender value in lieu 
of a paid-up policy. ’ ’ 

The plaintiff’s object in suing in the manner he did was to have it 
declared (what the Sun Life Assurance had declined to admit) that he was 
entitled to have issued to him, in respect of each of the policies and in 
lieu thereof, a paid-up policy for the total amount of the premiums paid. 
The Sun Life Assurance stated that they were prepai'ed to issue him 
a paid-up policy in respect and in lieu of each of the said policies, 
not for the total amount of premiums paid, but for some lesser sum to 
be “determined by them In support of their rights to act in the manner 
indicated the defendants as much relied on the Chino Mutual's prospec- 
tuses as did the policy-holder. The insurers succeeded in obtaining the 
dis mis sal of the suit. 


Amalgamation and transfer of business. — The Insurance Act 
of 1938 does something to protect the interests of policy-holders in the 
matter of an amalgamation with, or transfer of business to, some insurer 
with whom they have not contracted. Naturally, the statute, being of 
limited scope in the matter of jurisdiction, cannot affect mergers or such 
like operations between insurers domiciled or incorporated abroad. In 
the case of British or Colonial companies the law respecting novations 
to which reference has been made in the previous section of this Chapter 
applies as it does in India. The protection which the Insurance Act 
affords, operates before any question of novation can arise. What 
is aimed at is the prevention of fraudulent or ill-considered amalga- 
mations or transfers and to ensure that policy-holders in the insurance 
undertakings concerned in the deal shall have some voice in the matter. 
The jurisdiction conferred by the statute applies only to life insurance 
business. The relative sections are sections 35 to 37. i A brief com- 
mentary on these particular provisions will be found later in the present 
treatise.* 


3. The doctrines of ivager and of insurable interest. 

Readers of Chapter III of this treatise will remember that the 
notion of “insurable interest” is there described as having come into 
prominence in England during the latter half of the 18th century, in 
order to meet the evils attendant upon purely wagering contracts in 
cases where those were found to have bwn clothed in the formal attributes 
of a contract of insurance.* At Common Law an action had always lain 
for the enforcement of a wager where the contract sued upon was of a 


^ See Appendix I, pp. xxii, xxiii, jmat. 

^ See Chapter XI, pp. 568-561, post. 

• See the obRer\-ations at pp. 6tf-71, ante. 
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character recognisable as a contract. It should be not^, too, that 
disregarding for the moment the provisions of section 30 of the Tmimn 
Contract Act, a suit based upon a transaction in the nature of a wager 
would also lie in India where the incidents of it could be shown to be 
within the conception of a contract upon which the other provisions of 
the statute proce^. In other words if section 30, which in terms makes 
contracts “by way of wager” void, were to be excised from the statute, 
a contract otherwise good but involving a wager would be enforceable 
by the law of India.* 

In England, when these evils at last became recognised as acute, 
the Common Law courts, having in the past frequently given effect to 
wagerous contracts as also to contracts in the nature of insurance where 
there was no interest averred in the continued existence of the person 
or object insured, could not, in spite of an ingenuity which has been 
described as going to almost ludicrous lengths, suddenly treat such con- 
tracts as null and void upon grounds of a public policy only recently 
discovered. It thus became necessary for Parliament itself to intervene. 
So in the domain of marine insurani-e we have the Statute 19 Geo. II, 
c. 37. By it, wagerous contracts in that field were rendered unenforce- 
able. And in the next reign Parliament proceeded in like manner to 
remedy the same evils in relation to life insurance : passing, in 1774, a 
short Life Insurance Act (14 Geo. Ill, c. 48). The first part of the text 
of that statute has been reproduced in Chapter III of this treatise.®^ 
In terms it expressly sets up the doctrine of an “interest” in the life 
to be insured as a test of the legality of the relative contract. But it 
also creates, as expressly, an additional test of legality in the case of such 
a contract, by enacting that no insurance on the life or lives of any person 
or persons shall be “by way of gaming and wagering”. The position 
in England today i.s that the terms of the Marine Insurance Act of 1906- 
achieve the object which had been aimed at by the provisions of the 
Statute 19 Geo. II, e. 37, alluded to above, and have thus superseded 
them; while the restrictive provisions of the Statute of 1774 touching 
contracts of life insurance remain unrepealed. 

The position in India has now to be considered. In Alamia v. 
Positive Oovernment Security Life Assurance Co., [1898] 23 Bom. 191, 
cited earlier in this treatise,® a Judge of the High Court of Bombay 
had said as follows: “A certain class of agreements such as bets, 
by common consent, come within the expression ‘agreements by way 
of wager ’. Others, such as legitimate forms of life insurance, do notr 
though, looked at from one point of view, they appear to come within the 
definition of wagers. The distinction is doubtless rather subtle, and 
probably lies more in the intention of the parties than in the form of the 
contract. In such doubtful cases it seems to me that the only safe 
coimse for the Courts in India is to follow the English decisions, and that 
when a certain class of agreement has indisputably been treated as a 
wagering agreement in England it ought to receive the same treatment 
in India.” The expression “gaming and wagering’ in the Statute 14 
Geo. Ill, c. 48, and the words “by way of wager’ in section 30 of the 
Indian Contract Act were considered and contrasted by the Privy 

* But so far back as 184«, by Act XXI of that year, the (.Jovenunent of India 
bad introduoed a statute of a general nature “for avoiduig wagers ”. It was^baaed 
on the Kngliah Gaming Act of three years earlier. See, also, the discussion of 
wagering contracts, as such, in Chapter II, pp. 27-29, ante. 

* Sw p. 67, ante. 

® See pp, 28, 29, ante. 
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Council in Kong Yee Lone da Co. v. Lotijee Nanjee, [1901] 28 I.A. 239, 
when it was held that there was no real distinction to be made between 
them. The decision of Fulton, J., in the Bombay case above alluded to 
was upheld on appeal,^ and the view of that learned Judge as expressed 
in that citation has never been traversed and may, it is thought, be now 
taken to represent the accepted law of the land upon the topic of wagerous 
contracts clothed in the form of policies of insurance. 

Adverting to the topic of “insurable interest” per se, it is to be 
observed that the Indian Contract Act makes no mention of the matter, 
and that the Insurance Act of 1938 has but one reference to it. This 
occurs in section 68, which appears in a part of the statute devoted to 
the affairs of Provident Societies only.^ By it any such society is 
forbidden to accept a premium or any otlier form of contribution by one 
party for insuring the payment of monc.y to another, unless that other 
be the wife, husband, child, grandchild, parent, brother or sister, nephew 
or niece of the proposer. Although, then, the Insurance Act as also 
the Contract Act does not purport to lay down any provision of law of 
general application expressing or even grounded upon the English doctrine 
of insurable interest as such, the section cited assuredly reveals a recogni- 
tion on the part of the legislature of the politic principle out of which 
that doctrine arises. It is submitted as obvious that to have no real 
and tangible interest in the life of another, creates in one who has entered 
into a contract under which he is to get money on that other’s decease, 
a direct interest in that person’s death. Such an interest provides a 
palpable inducement to homicide. That consideration in itself, surely, 
affords a basis on which to found the principle that a contract of life 
insurance wherein the assured has no interest in the relative life must be 
void, as being opposed to public policy. That is the principle which it 
is submitted the Courts in India might well enunciate in plain language. 
True it is that a train of earlier decisions in England had hampered the 
Common Law courts in going so far, and had obliged the legislature there to 
erect the doctrine for itself in terms of the specific enactments of Geo. II 
and Geo. Ill to which the reader’s attention has been drawn. But it is 
submitted that no such necessity has arisen in India; for we have here, 
in section 23 of the Indian Contract Act, provisions which make every 
agreement the substance of which is opposed to public policy unlawful, 
and for that reason void.® In Anctil v. Manufacturers’ Life Insurance.^ 
[1899] A.C. 604, their Lordships of the Privy Council had to consider a 
policy which had been held invalid as opposed to public policy on the 
ground that the assured had no insurable interest. The point, however, 
had been taken that the bargain betw'een the parties included a condition 
that the policy was to be “incontestable” after one year, so long as the 
premiums for that period had been paid.t The policy, however, was 
held unenforceable because void at law under Article 2590 of the Civil 
Code of Lower Canada inasmuch as the assured had no insurable interest 
in the life. Lord Watson, delivering the advice of the Board (at p. 609), 
said “the rule of the Code appears to be one which rests upon general 
principles of public policy or expediency and which cannot be defeated 
by the private convention of the parties 


1 Both courts conHiderecI and followed Dalby'a (‘aae, tmpra^ an a guide. 

^ Part HI. See p. mev, •post. 

3 See the ternia of the aection aet out at p* 26, ante, 

^ See the diecuaaion of inconteetabiiity ** or ** indiaputability clauBes in life 
policies at pp. 43S-436, poet. 
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In Evaruon v. Crooks, [1911] 106 L.T. 204, which was an action for 
refund of premiums on the ground that the assured had, subsequent to 
the issue of the policy, become aware that it was void for want of 
insurable interest, Hamilton, J., held that in the absence of fraud on the 
part of the insurer or his agent the premiums could not be recovered 
back, either as money had and received to the use of the plaintiflF, or 
on the ground that the premiums were paid for a consideration which 
had wholly failed. Incidentally Hamilton, J., gave it as his opinion 
that in the absence of fraud a plea of the statute was a complete answer 
to the claim. So it is submitted a plea of section 23 and/or 30 of the 
Indian Contract Act would in the absence of fraud be as complete an 
answer to a similar claim in this country. In the foregoing circumstances 
it is submitted that the Engli.sh decisions dealing with the nature and 
extent of the interest neccs.sary to validate a contract of life insurance 
may well be followed in India in so far as they can be reconciled with the 
broad principle of public {K>licy contended for herein. This topic will 
be reintroduced later in the present Chapter when the subject of the life 
dropping as a result of suicide ariws for discussion. 

There are other a.spects of the application of the doctrine to life 
insurance contracts in India that cannot be overlooked even in so short 
a treatise as the present. At the outset one discerns three principal 
questions to be answered; — 

(0) What is the nature of the interest which is required to validate 
a contract of life insurance ? 

(6) Need such interest subsist for the whole period covered by the 
policy ? 

(e) Does every policy, commonly recognis«*d as one of life insurance, 
attract the doctrine to the .same extent ^ 

(1) In answer to the first of these questions one may say that where 
the jierson who takes out the policy can show that he definitely stands 
to gain by the continued exi8t€nc*e of the life he insures, or, conversely, 
stands to lose by its extinction, there he will have an interest sufficient 
to support the contract. Since DaJhifs case (twice alluded to earlier 
in this Chapter) it has been ivgarded as well-settled in England that, 
except in instances of insurance by one spouse of the life of the other, 
the interest requisite to support the insurance of another person's life 
must be capable of expression in terms of money. This is what is meant 
by a “ pecuniary ” interest at the time the contract is entei-ed into. The 
requisite interest must be jX'cuniary in the ,sen.sc that money or money’s 
worth is in some way safeguarded by the continuance of the life, and 
stands to be lost or diminished by its extinction. 

Relatives. — On the authorities in England no blood relationship 
or connection bv marriage of itself ereate.s an insurable interest. {Halford 
V. Kymer, [18301 10 B. & C. 724; A. G. v. Murray, [1903] 2 K.B. 64; 
Harse v. Pearl Life, etc., [1903] 2 K.B. 92.) It is otherwise in Scotland 
in the case of father and son; for there the father has an insurable interest 
in the latter’s life. {English efc Scottish Law Life, etc. v. Carmichael, 
[1919] S.C. 636.) 

It is submitted that in India a Hindu father, at any rate, should be 
held to have an insurable interest in the life of his son. For not only 
is there a recognised duty in the son to support the father , but, in the ^se 
of a single son, the father looks to him for the performance of religious 
duties tending to the latter’s benefit after death : duties which no more 
distant relative can so effectively perform. In like manner within the 
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same community a father, if and when, the Karta of a joint family, as 
also any other male member thereof when so positioned, is look^ to 
for direct pecuniary assistance by all other members of the family in 
social and religious subordination to him. It is submitted, therefore, 
that in India all members of a joint Hindu family entitled to pecuniary 
benefit from one who is the family Karta should be deemed to have an 
insurable interest in the latter’s life. It is lastly submitted that where 
in other communities in India, whose personal law is recognised by the 
Courts, some cognate relationship exists giving rise to similar interests, 
a similar doctrine should prevail. 

It is not w'ithout interest to note that the American Courts ^ admit 
an insurable interest in the life of anj' relative where, apart from any 
legal liabilit}' in the matter, there is actual dependence on that relative. 
And those Courts also recognise an insurable interest in the life of astranger 
to the blood in the case of an adoption by that stranger. In India, 
wherever the personal law so ordains, an adopted son enjoys filial rights 
and must assume filial obligations. One so jxjsitioned would therefore 
be within the principle advocated herein as applicable to natural sons 
lawfully begotten. 

Logically enough, the English authorities admit an insurable interest 
wherever it can be shown that the person who takes out the policy is 
exposed to the loss of some legal right by the dropping of the life insured 
or will by that event be subjected to some legal liability. (Hebdcm v. 
West, [1863] 3 B. & S. 579; Tidswell v. Ankerstein, [1792] Peake 151.) 
But neither mere optimism in the one case nor pessimism in the other will 
suffice. Thus a mere apes stuxeaaionis will not entitle an expectant heir 
to insure the life on which his succession dejtends, unless he has raised 
money on that expectancy and has charged his interest, such as it is, 
in the particular estate {Halford v. Kymer, supra.) It is otherwise 
where there is a proprietary interest contingent on another’s life. Such 
an interest is eminently insurable. Everett v. Deshorougk, [1829] 5 
Bing. 603; Swete v. Fairlie, [1833] 6 C. & P. 1 ; Parson's v. Bignold, 
[1843] 13 Sim. 518 ; Henson v. BladsveU, [1845] 4 Hare 434. Indeed a 
reversionary interest creates one or more insurable interests according 
to circumstance. And mere moral obligations consequent upon the life 
insured dropping as contrasted with legal liabilities resultant therefrom 
do not create an insurable interest within the meaning of the doctrine in 
England. {Hebdon y. West, supra.) 

It may be a nice question whether the position be not very different 
in India, where, in many cases, the social disabilities attendant upon 
a repudiation of certain classes of moral obligation are capable of 
expression in terms of money ; and whether, upon grounds of the same 
nature as have been advocated above in reference to other Hindu customs, 
the courts ought not, in such circumstances, to lean towards admitting 
an insurable interest sufficient to support a contract of life insurance. 

Husband and wUe. — Since, at any rate, Griffiths v. Fleming, [1919] 
1 K.B. 805, it has been treated by text-book writers as settled in England 
and Scotland that each party to a Christian marriage has an insurable 
interest in the life of the other. It is maintained that the effect of the 
authorities is to make it possible to say that each spouse is “presumed” to 
have an insurable interest in the life of the other, and accordingly need 
not be called upon to establish it. Up to the date of Qriffiihs v. Fleming, 


1 See Macgilliway, Insurance Law, 2nd Ed<, p. 224, and cases cited. 
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however, the so-calM presumption had only been categorically stated as 
available to the wife. It depended, of course, upon her right to her 
husband’s support, from which it could be said that she pr.gi»eg«ed by 
reason of that right a pecuniary interest in her husband’s survival. 
It appeared to have been not so easy to find a pecuniary interest in the 
survival of the wife. Pickford, J., when disposing of the last-named 
case, sought to discover it in “domestic services” likely to be lost. But 
this view was not shared by the judges of the Court of Appeal : it is 
not easy to see why, — unless they thought they had found something 
better. For in the law matrimonial of England — much of which has 
found its way into the Indian Divorce Act (IV of 1869) — loss of con- 
sortium by reason of the alienation of the wife’s affections and the loss 
of her domestic “services” (in the widest sense of that expression) 
combine to support an action for damages against a co-respondent.'^ 
However, what the Court had to deal with in Griffiths v. Fleming, supra, 
was the jurisprudential conception of a joint policy by husband and wife 
on their lives. Was each spouse insuring the life of the other, or was the 
wife insuring hers and the husband his ? FarweU, L.J., thought that 
the wife might be insuring her life and expressing it to be for the benefit 
of her husband, contingently on his surviving her. This she could do 
by virtue of section 11 of the Married Women’s Property Act, 1882; 
while the husband was insuring his life for her benefit in a corresponding 
contingency. Vaughan Williams, L.J., thought that as, by virtue of 
the same statute, a married woman was given the same status as her 
husband in respect of the ownership of property, the husband might in 
necessitous circumstances reasonably look to his wife for support, and 
thus might as much be “presumed” to have an interest in his wife’s 
survival as she in his. 

The doctrine in India has not, as yet, been tested. It might, it is 
submitted, be here founded, at any rate in respect of certain communities, 
upon the loss of consortium: in others, perhaps, so far as the husband is 
concerned, upon the domestic value of the wife; for it cannot be denied 
that in the personal law of some communities the wifely duties are not 
far removed from those of a servant, and that over her the husband 
exercises rights in many respects as considerable as those of a master. 

Master and servant. — Since the decision in England of Hebdon v. 
West, [1803] 3 B. & S. 579, it has been considered as settled that masters 
and servants have an insurable interest in each other’s lives. 

Partners and others commercially connected. — In America 
{Connecticut Mutual Life Ins. Co. v. Luchs, [1883] 108 U.S. 498) a 
partner has been held to have an insurable interest in the life of a co- 
partner to the extent of the amount of capital which the latter has 
contracted to bring in. In another American case it was laid down that 
one partner has no insurable interest in another save where the latter 
may be indebted to him personally or to the partnership, and to the 
extent only of such indebtedness. (Powell v. Dewey, [1898] 123 N.C. 
108.) There would seem no reason either on principle or authority why, 
in India, one partner should not be held to have an insurable interest 
in the life of any co-partner who has brought capital, or contracted to 


» Medieval Christianity, which, through the Canonists, has greatly affected tte 
law of England in every matter concerning marital relations, ei'olyed the doctrine 
that husbwd and wife ore spiritually “one”. May not half of a spintual entity bo 
presumed to have an interest in the survival of the other half f 
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bring capital, into the firm. As a matt^ of fact partnership insurance 
is becoming common in British India. It has been suggested that 
a theatrical manager has an insurable interest in the life of an actor 
whom he has engaged to perform.^ And there would seem no reason for 
contending otherwise. 

Creditor and debtor. — A considerable chain of authority in England 
supports the proposition that a creditor has always an insurable interest 
in the life of his debtor; and it is accepted as sound law, both in England 
and in America, that where there are joint debtors the creditor may 
insure the life of an}' one of them for the whole debt. Lastly, there is 
authority in both those countries for the proposition that statutes, — such 
as those of limitation — though they may afford a defence in an action 
to recover a particular debt, do not have the effect of extinguishing an 
insurable interest in the life of him who owes the monej'. The American 
and English Courts differ in their views of the effect upon the doctrine 
of insurable interest of cases where the debtor has availed himself of the 
bankruptcy laws and in due course has obtained his discharge. In 
England the view prevails that discharge, under, at any rate, the Bank- 
ruptcy Acts in that country, extingiiishe.s a debt for all purposes if the 
debt was contracted withm the jurisdiction; and that with the dis- 
appearance of the debt goes the insurable interest of the creditor. 
{Heather v. Webb, [1876] 2 C.P.D. 1.) In America the insurable interest 
of the creditor in such circumstances i.s held to remain. (Fergmon v. 
Massachusetts Mutual Life, etc., [1884] 32 Hun. 306; Manhattan Life, etc. 
V. Henneasy, [1900] 99 Fed. Rep. 64.) It would appear open to the 
Courts in India to decide this question upon principle rather than upon 
any foreign decision. 

Strangers in charge of children. — In England strangers who 
for reward are in charge of children are forbidden directly or indirectly 
to insure or attempt to iasure the life of any child in their care. The 
prohibition is the creature of the Children Act, 1908 (8 Edw. VII, c. 67). 
There are Children's Acts in three or more jirovinces in India today ; but 
none of the provincial legislatures have as yet introduced a prohibition 
similar to that cited from the English statute. It is suggested, however, 
that the Courts should refuse to enforce any contract of insurance effected 
on the lives of children so positioned, grounding such refusal upon the 
doctrine of public policy ; in which case all such contracts would be void 
under section 23 of the Indian Contract Act. 

Sureties. — It is well -settled in England that a surety has an insurable 
interest in the life of his co-surety as also in the life of the principal 
debtor. {Lindenau v. Desborough, [1828] 8 B. & C. 686; Lea v. Hinton, 
[1854] 5 De G.M. & G. 823; Branford v. Saunders, [1877] 26 W.R. 660.) 
The same cases are authorities for the proposition that the extent of a 
surety’s interest in the life of his co-surety goes no further than the 
latter’s proportion of the debt guaranteed. 

Trustee and cestui que trust. — So early as Tidswell v. Ankeratein, 
[1792] Peake 161, it was decided that an executor in trust has a sufficient 
interest to enable him to take out a policy of insurance in his own name 
upon the life of one who had granted an annuity to his testator. It is 


> Porter. Laws of Insurance, 8tb Ed., p. 47, agreeing with a contributor in the 
Law Magazine, Vol. 22 (N.S.) at p. 347. 
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conceived that the principle embodied in this decision would commend 
itself to the Courts in India. 

(2) Turning to the second of the three questions on page 379 
above, it were perhaps well to remind the reader that contracts of life 
insurance are in general not to be construed as contracts of indemnity, 
unless the relative instrument (read if necessary with any other docu- 
ment expressly attracted by its terms) plainly indicates the intention 
of the parties to enter into such an agreement. For example, in Branford 
V. Saunders {supra), the insurers had endeavoured to show that the drop- 
ping of the hfe, though admittedly resulting in a tangible liability for the 
policy-holder, had brought him certain compensating benefits. It was 
held, however, on the ground that a policy of life insurance is not ordi- 
narily to be construed as a contract of indemnity, that the insurers 
could not set off the benefit against the liability, so as to extinguish the 
insurable interest, and so pay less than the sum figuring in the policy. 

It is in these circumstances, and in the principles which lie behind 
them, that the answer to the question propounded is to be discerned. 
Were life insurance policies contracts of indemnitj', the sum insured 
would be payable the moment the actual loss had been sustained ; and the 
parties thonceforu'ard would be relieved of all further obligations to one 
another. Taking an insurance by a creditor on the hfe of his debtor as an 
illu.stration, the moment tlie debt which created the original insurable 
interest were discharged or became in lav demonstrably unenforceable, 
the loss for which the indemnity was designed would have occurred, 
and the sum insured would be jiayable, irresjiectivc of the fact that the 
debtor who.se life wa.s the subject-matter of the jiolicy was still alive. 
But such is not the position ereatetl by a policy of life insurance. Al- 
though the obtaining of something which might be loosely called an 
indemnity may have been the motive bt'hind the in.surance, such is 
not the bargain between the parties; and the law administered by a 
court of justice does not substitiiU* an imaginary bargain for that into 
which the parties have cho.sen to enter. True it is that in the illustration 
given above the original insurable interest has gone. But the bargain 
between the parties contemplates no right to payment of the lump sum 
till the life itself drops, nor any relief from the habihty to pay premium 
till the same event shall have oecurred. To take another example, it 
is plain enough that the insurable interest which is presumed, of one 
spouse in the life of the other cannot survive the dissolution of the 
marriage. Yet, here again, the right to the payment of premium subsists 
till the life insured drops, and the assured must await that event before 
he can claim on the {Kilicy. 

It may, however, justly be maintained that the grounds of public 
policy which, as it is contended, can alone support the doctrine of in- 
surable interest in the life of another under the law of contract in this 
country, remain when the interest lapses. But if the grounds which 
prevent the formation of such a contract without interest were to be 
pushed to their logical result, the Courts w'ould be obliged to hold it as 
opposed to public policy to keep the contract alive after the interest 
had gone. To take that line, however, would be to go behind the bargain 
into which the parties have entered; and, moreover, would be to i:^ict 
an undeserved hardship upon the insurer who would thus lose all premiums 
from the date when the insurable interest ceased to that when the life 
dropped. Accordingly, the answer to tlie question propounded is that 
the Courts in England do not treat contracts of life insurance as tm- 
enforoeable merely because the insurable interest in the life is no longer 
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aubaistmg at the date when the claim is miade; and the Courts in India 
cannot, it is oonoeired, follow any other path. 

(3) The answer to the third of the questions propounded on page 
379 above may, it is thought, safely be given in the negative. The 
only exception, however, would appear to be policies intended to be and 
recognised as “endowment” policies. The slightly anomalous position 
created in England by reason of the fact that such policies are, according 
to all modem authorities, to be classed as policies of life insurance, while 
the statute 14 Gleo. Ill, c. 48, invalidates all life policies save where an 
insdrable interest can be shown as existing at the date of the contract, 
does not obtain in India. Under the law of contract here the endowment 
of another person by ineans of a policy of insurance, whether that is to 
be classified as a policy of life insurance or not, cannot be regarded as 
opposed to public policy or in any' other sense as mischievous or obnox- 
ious to the Indian Contract Act. If then the only ground for insisting 
upon an insurable interest is in India the exigencies of public policy, then 
it must surely follow that an insurable interest is only a pre-requisite 
under the law of the land in cases where the absence of such an interest 
would render the contract in some sense dangerous. It is submitted, 
therefore, that for one person to take out an endowment policy for the 
benefit of another is to enter into a contract of life insurance which does 
not in India attract the doctrine of insurable interest. 

Declaration of interest or benefit. — ^The Life Assurance Act of 
1774, more than once alluded to above, did not stop short at the provisions 
which made the existence of an insurable interest in the life a condition 
precedent to the validity of a policy of insurance sur outre w'e.t For 
section 2 of the statute imposed an obligation on the parties to such a 
policy to insert therein the name or names of the person or persons 
interested in the life, or for whose use, benefit, or on whose account, such 
poUcy was made or underwritten. No such duty is imposed by the 
statute law of India. The Insurance Act of 1938 (in which we might have 
expected to find some such provision) requires * all indigenous insurance 
concerns and all foreign concerns in respect of their Indian business to 
maintain a register or record of policies, and another of claims made 
thereunder; but the entries required by the statute do not include any 
information touching insurable or beneficial interest. 

As a matter of practice insurers doing business in India are accus- 
tomed to insert in what is commonly referred to as a “schedule” to the 
policy the name of the person or persons declared by the assured to be 
beneficially interested in it, or who arc “nominated” to receive the policy 
money in certain circumstances. But the fact remains that this is done 
as a matter of business only, and as some protection to the insurer if and 
when a claim is made upon the policy otherwise than by the assured or 
his legal representatives.* 

Certain it is that the provisions of section 2 of the Act of 1774 
operate ae some check upon those tempted to take out policies in fraud 
of the other provisions of that statute. , In India the imposition of 
corresponding obligations, and some statutory insistence on a record of 
declarations purporting to evidence an insurable interest, would make 
it less easy than now it is to get behind the law as laid down in sections 
23 and 30 of the Indian Contract Act. 


> " On another life ” : meaning “ on the life of another 
* By sec. I*, pp. xiv, poft. 

’ The idbject of Nomination is diaousaed at pp. 439-442, post. 
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4 . Agency. 

Definitive. — In the stage of negotiation, which for all practical 
purposes must ever precede the formation of a contract of life insurance, 
agents play no inconspicuous a part. By the word agent, used in this 
connection, is meant not only him who so styles himself in respect of 
the particular business, but everyone who by his relationship to the 
insurer is in some sense acting on the latter’s behalf. Thus the canvasser 
who calls, the person who follows up a likely introduction which the 
canvasser has procured, the metlical practitioner who makes a professional 
examination of the candidate on the insurer’s behalf, and the head of a 
branch office who, besides passing all relative information to the head 
office, may very likely interview the proposer or correspond with him, 
may all of them be classified as in contemplation of law the insurer’s 
agents.! 

The extent to which their several actions bind their common principal 
is a matter of mixed law and fact, depending upon the extent of the 
particular authority with which each of them has been clothed. What, 
in each instance, that authority amounts to must always be a question 
of fact. 

Relation of agent to principal. — In general the relations to his 
principal of nn agent for reward, whether the reward be in the form of 
salary and commission or a commission only, is largely governed by the 
law of Master and Servant. For the rest, their relations are governed by 
that branch of the law of .Agency which deals with problems directly 
arising from the legal concept of authority. The one subject impinges 
not a little upon the other, since the employer will have a right to deter- 
mine the contract of agency if his interests have been imperilled by the 
agent wilfully^ or negligent ly acting outside tlie limits of the autliority 
convej’cd to him.* 

If the relationship between the two were governed wholly by the 
relation of master and servant, a wrongful determination of the contract 
of service by the master would entitle the agent to no more than the 
salary he would have earned hatl he served out his time and been dis- 
charged with the agreed notice, or, in the absence of any agreement as to 
notice, with a reasonable notice. An agent, how'ever, may or may not 
draw a salary, but in the case of an insurance agent will certainly' draw 
commission. The Indian Contract Act recognises in the relationship of 
principal to agent and agent to principal something more than that of 
master and servant. For by section 206 it is provided that where the 


1 The Renoral law of Agency in India is largely eodiHed in (''bapter X of the 
Indian Contract Act (Secs. 1S2-23H). The Insurance Act (JV of 1938) contains in 
sec. 2, Bub-socs. (10) and (13) respeotively, definitions of “ insurance agent ” and 
’’managing agent”. These definitions are to bo rc'ad as indicating what is meant 
by those expressions for the purposes of that particular statute, which in respect 
of iiiaurance agents and managing agents as defined t heroin is purely administrative. 
Such definitions do not purport to alter the geneml law of agency ns briefly set 
forth in the present chapter. ... 

The definitions in the Insurance .^et alluded to above will be fomid m Appen- 
dix 1, p. vi, post. The nature and extent of the statutory control over insura^e 
agents which the Act creates is the subject of commentary in Chapter IX, 
pp. (ill-613, post. . j , ■ D 

* For an example scmj Jupiter General Asmirance, etc. v. Ardcsnir Hornanji 
Shroff, [1937] 7 Comp. Cas. 286, where the Judicial Conunittee allowed an appeal 
from the High Court of Bombay. The suit was for damages in respect of an alleged 
wrongful dimniasal. 

26 
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contract between them is either expressly hr by implication to be continued 
for any specific period of time, the principal must make oompensati<m 
to the agent or the agent to the principal, as the case may be, for any 
previous revocation or denunciation of the agency without sufficient 
cause. 

But except where the circumstances are alleged to involve fraudulent 
collusion between the agent and someone with whom the latter purports 
to be negotiating on behalf of his principal , third parties are not interested 
in the rights or wrongs of a controversy between the principal and his 
agent upon the subject of the contract between them. There are, how- 
ever, in addition to circumstances already discussed earlier in this 
Chapter, others wherein the subject-matter of controversy between the 
agent and the principal may indirectl}’ affect the interest of third parties. 
A single instance must sufiice. 

Towards the prevention of a fraud upon third parties most insurers 
give their assured express notice that no receipts will be accepted as valid 
which are not upon prescribed forms, or which do not emanate from the 
head office, or otherwise fulfil conditions mentioned in the notice. 
Sometimes such a notice is, in fact, incorporated as one of the conditions 
appearing on the face of the policy it.self. Where the insurer thus insists 
upon a particular form of receipt, the effect is that whatever document 
a local agent for collection may give by way of acknowledgment of money 
handed to him, that document will amount in law to no more than 
evidence that such or such a sum has been paid over to the person signing 
the receipt and that such a person must have so received it for the use 
of the insurer. But it will not of itself or for that reason bind the insurer. 
It follows that the assured will not be protected against the insurer unless 
and until he shall have received another receipt for the identical sum 
emanating from the authority mentioned in the notice. 

In a recent Indian case a private controversy had arisen between an 
agent and his principal touching the conduct of the latter’s business, and 
each side considered it had rights against the other which were being 
disregarded. Amongst other things, the agent considered that there 
were outstanding dues to him which were not being settled with sufficient 
promptitude. He conceived himself entitled, under the terms of the 
agreement between them, to retain certain sums collected by him as 
premiums, and, having duly accounted to his principal for their receipt, 
to set them off against his claim for outstanding commission alleged 
as earned but not paid. The principals considered this both high-handed 
and dangerous; and they conceived themselves as fully entitled to take 
such methods of protection as they deemed reasonable. As it happened 
they had no wish to dispense with the agent’s services, but desired only 
to discipline him to adhere strictly to their reading of the contract between 
them. Accordingly, when next issuing what they styled “lapsed notices ’’ 
to such of their policy-holders as had failed to pay their premiums by the 
due date, they included in the persons so addressed a number of policy- 
holders in the said agent’s district who in fact hod paid their premiums 
by the due date, but had paid them to the agent who, for the reasons 
already indicated, had not chosen to remit them to the head office. The 
material portion of these notices read as follows : — 

“Dear Sir, 

Some circumstances over which you had no control doubtlea»' 
forced you to permit your policy to lapse for non- 

payment of the premium.” 
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In a suit framed partly for compensation as for a libel, based on the 
terms of the foregoing notices, the Court held as a matter of law that they 
constituted no libel. 

“It would” said the learned Judge (Panckridge, J.), “ take very little 
to convince me that a policy-holder who had paid his premium would, 
on receipt of such a letter, consider it as quite probable that the agent 
had either embezzled the premium or negligently omitted to notify its 
receipt. Such an inference, however, docs not make the letter libellous. 
To my mind the plaintiff’s case as regards libel is based on a confusion 
of thought. Ho confuses an inference drawn from the fact of the writing 

of the letter with the meaning of the language used By no possibility 

can the statement that a policy-holder has not paid his premium mean that 
he has paid it and that the agent has misappropriated it.” {Sisir Kumar 
Kerr v. Northern India Insurance Co., Ltd., [1937] O.S. No. 267 of 1934. 
Judgment dated 8th of Januarj’, 1937 (unroported).) 

The relation between an iiwurer and an agent empow'ered to collect 
premiums naturally involves a right in the former to have an account from 
the latter. But it does not necessarily follow that there is a corres- 
ponding right in the agent for an account from his principal in these 
circumstances. In general, where the agent collects the premiums and 
sends them to his principal and from the latter receives his commission, 
he will ordinarily be taken to know what he ha.s eollecU’d and to W'hat 
commission he is entitled thereon. The rest is mere arithmetic. In this 
simple state of facts there would be no room for a suit for accounts. 
(Oulabrai Dayaram v. India Equitable Insurance Co., [1937] 7 Comp. 
Cas. 136.) In the latU'r ease the foregoing view of the respective rights 
to accounts was staUtd ; but it was also held that in a suit by an insurance 
agent against his principal for an account, if the former could satisfy 
the Court that all the accounts were in possession of the latter, and 
that he (the agent) was not in possession of any accounts and in the 
ordinary way of business between him and his principal would not have 
accounts which would enable him to determine his claim for commission, 
he would bo entitled to sue. But such a remedy by suit is an equitable 
one ; and if the Court consitiers that he has no acTounts only because he 
was too careless to keep any. or that he has, in fact, accounts in his own 
possession which he is withholding, the Court would not grant him the 
relief asked for. The conduct of an agent in setting up false and exag- 
gerated claims would also disentitle him to this equitable relief. 

Relation of agent to third parties. — The broad legal effect of 
employing someone else to act for one in the transaction of worldly affairs 
has long been tersely expressed in the maxim qui facit per alium facit 
per sc.i It follows that ho who deals with a properly authorised agent 
is in contemplation of law positioned as if he were dealing with that 
agent’s principal. Accordingly everything which the agent says or does 
in the name of his principal, and which is within the authority committed 
to him, is binding upon the principal. It i.s otherwise if vhat he says or 
does is outside the scope of his authority; unless — and the doctrine is 
of the highest iin[)ortanoe — the principal has permitted a situation to 
develop from which what is said or done by the agent might reasonably 
be supposed by the person dealing with him to bo within it. When a 
principal has thus either created such a condition of things, or permitted 
it to arise, he is said to have “held out” the agent, or to have “permitted 


1 who does aught by the hand of another nonetheless does it himself.' 



388 


Insurance in British India 


the agent to hold himself out” as having the authority which the other 
party supposes him to have. As between the principal and the agent 
the position described above may be thus summariz^. The principal 
is bound by the acts of his agent whenever those acts are really or 
ostensibly within the scope of the latter’s authority. ^ 

Doctrine of Imputed knowledge. — One of the practical effects of 
the foregoing notions is that when one partj' is negotiating with another 
through that other’s agent, any material information which he imparts 
to the agent in response to the latter's questions may justly be treated 
as information given to the principal himself. In the language of lawyers, 
the knowledge thus gained by the agent is to be "imputed” to the 
principal. 2 

Agent’s representations in general. — When a duly authorised 
agent represents to the other negotiator that the legal effect of the contract 
offered to him uill be this or that, such a representation is deemed to be 
made by the principal, who cannot, therefore, be heard to say later on 
that there uert' no such representations from his side upon which the 
other party could reasonably have relied. If and when such a {X)sition 
be reached lawyers say that the principal is "estopped” from setting up 
any case at variance with that which his agent has created. The student, 
however, must be guarded against supposing that a pro}>orly authorised 
agent has but to make a material misrepresentation for the principal to 
be debarred from correcting it. Every error, including every misrepre- 
sentation which an agent of his may have fallen into or have been led 
to make, as the case may be, may assuredly be corrected by the principal 
or by the agent himself so long as he can, in fact, put the matter right 
before any final agreement shall have been concluded. The doctrine of 
estoppel is only available when, on contest as to the true nature of, or 
the liabilities imposed by. the relative contract, the party who has 
employed an agent to bring the other party into agreement seeks to set 
up a state of facts inconsistent with what ids agent has represented. 
^^at that agent repre.sented is, of course, only inaUirial where the 
statements made were relied upon by the other party and are shown to 
have operated as inducements to him to give bis adherence to the tcjrms 
proposed. 

Foregoing principles illustrated. — The fore-going principles may 
now be briefly illustrated by reference to decided cases. 

Canvasser . — In Pravai Kamal Basu v. Phoenix Assurance Co., [1936] 
40 C.W.N. 694, the plaintiff described himself as an agent who had been 
employed by the company to c-anvass for business. His services had 
been subsequently dispensed with on notice. He claimed against the 
(X)rapany certain sums as due by way of commis.sion on renewals of policies 
on the part of clients whom he had introduced. The defendants contended 
that he was not entitled to renewal commission once his contract of 
agency had been terminated. Two main questions arose. Was such a 


1 Thus the Indian Contract Act, a-x;. 1S6: “The authority of an agent may 
be expressed or implied tiio as between the principal and the agent, the substance 
of most authorities, as “expressed'’, necessarily “implies” other powers without 
which the primary duty could not bo adequately performed. See, iso, soc. 188 of 
the same statute. 

t See, in this connection, the pregnant language of Lord Halsbury in Blackbvm 
Lou> <fc Co. V. V*jor», [1887] 12 A.C. 631, 637, set out in Chapter III on p. 90, ante, 
wherein he points out the liinits within which the doctrine of '■ imputed Imowledgs ” 
can be properly applied. And for an example see p. 360, poet. 
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“oanvaaser" an "agent” \ And, if so, did he continue to be entitled to 
commission after he had left the insurer’s service ? The Court accepted 
the view of Lord Cairns in Albert Hfe Assurance Co.-. Lewin's case, 
[1871] 16 8.J. 828, that the position of a canvasser is that of an agent 
who, so long as he is acting for his employers, is daily or weekly soliciting 
advertisements or renewals ; and referred to the opinion of the Madras 
High Court as expressed in Empire of India Life Assurance Co. v. S. N. 
Ayyar, [1921] 44 Mad. 170, that one important duty of the agent would 
always be to impress on policy-holders the value of keeping up their 
premiums.* The Court therefoi-e <lecided that a canvasser so employed 
was an agent of the insurer. It, however, upheld the concurrent judg- 
ments of the Courts below that commission on renewals could only be 
earned by a oanvasser who by his jrersonal efforts had obtained them in the 
course of his empUiyment, and that no furthci claims on that head were 
sustainable once the contract l)etween the principal and the agent 
had come to an end. 

Doctor. — The case of Joel v. Lnu- I'nion d- Crown, etc., [1908] 2 
K.B. 863 — to which a more extended reference will be made hereafter — 
is a good exam jile of t he w ay in which a medical practitioner is, in modern 
insurance business, rmole the insurer’s aecnt for an important though 
limited purpo.se. The insurers sent to a doctoi of their own choice a 
printed form with instructions to examine the applicant on their behalf. 
The form was headed “Questions to be put to the applicant (with any 
necessary explanation) by the MerUcal Officer, who will fill in the 
applicant’s answers”. In the re.sult a good deal turned upon whether 
there had been any and, if so, a sufficient, explanation of certain questions 
which the medical man thus engaged was not only authorised but definitely 
instructed to give. 

Advertis^ agent. — The extent to which a company must be held 
bound by the acts of its ordinary advertised agent.® is well exemplified in 
the following cases. So early as 1859 in Rossiter v. Trafalgar Life 
Assurance, etc., [1859] 27 Beav. 377, insurers were held bound by their 
agent’s acts under the following ciroumstnnce.s. A pioposal for a life 
policy had b<>en accepted on behalf of the Briti.sh Insurers by their 
recognised agent in Australia. The transaction had been negotiated by 
a sub-agent and the premium had been paid. On an attempt to avoid 
the policy on the ground that the agent had no authority to appoint a 
sub-agent and that there were some other informalities, the Court 
enforced the policy, and, in .so doing, pointed out that though an agent 
cannot ordinarily delegate his authority, yet there are many acts which 
he must necessarily do through the agency of other persons and which 
are valid w'hen so done.^ 

In 1869 a man entered into a contract w ith the agent of one insurance 
company under the impression that he w as dealing w ith that of another 
company. It was held, on the facts, that there was u concluded contract, 
and that the company whose agent he dealt with w'lis liable.® (Mackie 
V. European Assurance, etc., [1869] 21 L.T. 102.) 

* III the course of tlieir judgment the Higli I’ourt of Madras dissented trom the 
unrefKirtod case of Adinarayan Rao v. Umpire of India Life Ass. Co. (Madras) whieh 
had been cited to them. 

» See. 100 of the Indian Contract Act reads: "An agent eannot lawfmiy 
employ another to perform actw which bo haw expressly or impliedly undertaken 
to perform personally unless by the ordinary custom of trade a sub-agent may, or, 
from the nature of the agency, a Hub*agent must, be employed. ” , 

• Here there was a unilateral ”, nut a “common” mistake of fact. See under 

the disousaion at pp. 33-35, ante. 
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In Ayrey v. British Legal it United Provident Ass. Go., [1918] 
1 K.B. 136, the facts were that a fisherman had taken out a polioj of 
life insurance which contained a clause providing that if any material 
information were withheld the policy woidd be void. In the proposal 
form the plaintiff had been accurately described as a fisherman. But 
he was also a member of the Royal Naval Reserve, and was therefore 
exposed to additional risk. There was no mention in the proposal 
form of his being a naval reservist. That circumstance, however, was 
established as having been verballj' communicated by the plaintiff to 
the insurer’s district manager. The premiums as they fell due were 
subsequently paid to and accepted by tl»e district manager. The Court 
held the latter’s knowledge of the true facts to be knowledge which 
must be imputed to the insurers and (appljing still further the doctrine 
of agency) that the acceptance of the premiums by the district manager 
amounted to a waiver by the insurers of the breach of the clause in the 
proposal form which was relied upon. The policy was, therefore, 
enforced. 

Agent’s fraud on his principal. — In the above connection it may 
be noted that whore the agent, when filling up an application for insurance 
of certain premises had been informed by the proposer of a mortgage 
on them, but yet had answered the relative question appearing in the 
form as to encumbrances in the negative, a Canadian Court in 1878 
held that the insurer could not set up the misrepresentation os a defence. 
{Navghter v. Ottawa Agricnltural Inmirance Co., [18781 43 U.C.R. 121.) 
And in 1893 an Australian Court, in Gallagher v. United Insurance, etc. 
19 V.L.R. 228, where the agent of the insurer had filled up a proposal 
form and concealed a material fact within the agent's knowledge, decided 
against the insurer upon like principles. Just one year before the latter 
decision the Court of Apfioal in England had decided the case of Bawden 
V. London, Edinburgh Glasgow Assurance Co., [1892] 2 Q.B. 634, 
whereby the insurers woic made liable for £500 on an accident policy 
in the following circumstances. The policy entitled the assured to the 
last-named sum on “permanent total tiisablemont” which, by its terms, 
included “the complete and irrecoverable loss of sight of both eyes”. 
The proposal contained a statement by the assured that he had no 
physical infirmity ; and it was agreed between the parties that the proposal 
should form the basis of the contract. In fact, w'hon he signed the 
proposal, the assured had already lost the sight of one 0 }’e. This circum- 
stance was proved at the trial of the action to have bwn known to the 
insurer’s agent, and it was also established that the latter had not com- 
municated the proposer’s condition in this respect to his principals. 
Later on, the assured met with an accident which lost him the sight of 
the other eye ; and he accordingly claimed on the basis of permanent total 
disablement. Tlie Court held that the knowledge of the defendants’ 
agent was under the circumstances the knowledge of the defendants 
themselves, and allowed the assured to recover the policy money. 

The trend of those cases, culminating in the foregoing decision of 
the Court of Appeal in England, caused no inconsiderable stir in insurance 
circles on both sides of the Atlantic. For a long time past the superior 
Courts both of England and of the United States had not only showed 
great respect for each other’s judgments in the domain of Contract, 
but had more than once voiced the view that in the law relating to 
commercial dealings generally, and with reference to insnranoe law in 
particular, the Courts of the two countries should endeavour to achieve 
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£ks gre&t ft dfigroo of unifonnity in tii6 ftocoptftnoe of governing principles 
as their respective statute law pennitted.i Although, as has been 
indicated above, a Canadian Court had been found to adopt a aimilar 
lino of reasoning and an Australian Court had followed suit, the Supreme 
Court of the United States so far back as 1886 had decided the legal 
effect of cognate circumstances upon quite a different principle. There 
it had been hold that if an agent in fraud of his principal and for the 
purpose of obtaining his commission, wilfuUy inserts an erroneous answer 
in a form he has filled up for the assured, there is created a misrepre- 
sentation to the insurer for wliich the assured himself must be deemed 
responsible, if he has signed the proposal or otherwise warranted the 
truth of the statement. (New York Life v. Fletcher, [1885] 117 U.S. 
619; followed in TJ . 8 . Life v. Smith, [1899] 92 Fed. Rep. 503; Maier v. 
Fiddity Mutual, [1897] 78 Fed. Rep. 666; Reid cfe Co. v. Employers 
Accident, [1899] 1 F. 1031.) The same view of this sort of conduct on 
the part of an agent commended itself both to the Scottish and to the 
Irish Courts. 

Cases continued to occur in England and elsewhere in which it 
was difficult to resist the view that material misstatements or material 
omissiorts were the result of collusion between apphoants for insurance 
policies and the local agents through whom the negotiations had been 
carried on, and who, in many coses, had filled up or assisted the assured 
to fill up, the relative proposal forms. The numerous ways in which 
frauds on insurers wore achieving something akin to protection by what 
many lawyers believed to bo a misapplication of the doctrine of estoppel 
or of imputed knowledge, became increasingly canvassed in England and 
the Dominions. At last the tide of judicial opinion on the point turned. 
Its turn in the other direction began with the judgment in Newsholme 
Bros. V. Road Transport <k Oener^ Insuraiiu Co., [1929] 2 K.B. 356, 
which was an action to enforce payment upon a policy of insurance 
on a motor-ornnibus. The agent of the insurers had filled u]) the form 
of proposal which the applicant (who in due course became the assured) 
thereafter signed. The answers thus given contained a number of untrue 
statements. The Court declined to enforce the policy, and held that the 
agent who, according to the evidence, was not authorised in fact to fill up 
proposal forms, but only to see as far as he could that they were correctly 
filled up, had acted as the more amanuensis of the jwoposer, and that 
the knowledge of the true facta by the agent could not be imputed to his 
principals. Finally in Dunn v. Ocean AcciderU d~ OuararUee Corp., 
[1933] 50 T.L.R. 32, the Court of Appeal in England, where the material 
circumstance w'as that the form, wdiich in this instance had boon filled 
up by the assured, had been accepted by the agent who well knew that 
there were serioas non-disclosures, hold that such conduct on the part 
of the agent did not bind the principal as affecting the latter with know- 
ledge of the true facts.® In the two last-mentioned cases, Bawden's 
case, supra, was relied upon by the parlies seeking to enforce the relative 


^ See the reiteration of this view per Lord Wright, M.R., when delivering 
tho judgment of the Court of Appeal in the recent case of Btresford v. Royal Itisurcmce 
Oo., [1987] 8 Comp. Caa., Ft. II. 04, 74. Ill the same cause, when it was before 
the House of Lords in 1930 (9 Comp. Oaa., Ft. lU. p. 1 ). Lord Atkin said “I attach 
much importaiiOG to uniformity of result in the Courts of tho two countries in matters 
of Buoh strong mutual interest as tho law of insurance ". 

• The reader will find a brief summery of the facta in the two last-namra 
as also references to certain material portions of the relative judgments disouaaed 
in Chapter V of this treatise. See pp. 239-240, ante. 
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instruments, but without effect. Th&t '• decision can, therefore, be 
considered as no longer good law in England. 

It is submitted that the Courts in India would follow the principle 
which would seem to underlie the judgments in the Netcaholme Bros.’ 
case and in Dunn's case, one which has, moreover, commended itself 
to the superior Courts of the United States for the last half-century as 
applicable to such circumstances. That principle may be stated to be 
that, where an agent by deliberate neglect of duty to his principal or by 
some other conduct in fraud of the principal, and for his own purposes, 
plays into the hands of the other jMirty to a contract which he is instructed 
to conclude on his principal’s behalf, he is, ex hypothesi. acting wholly 
outside the scope of his authority: and no one dealing with him on that 
footing can be heard to pretend otherwise. For a man does not employ 
another to defraud him or to defeat liis interests by concluding a collusive 
contract with a third party. i It follows that when A's agent to negotiate 
with B fraudulently lends himself to the interests of B rather than to 
those of his principal, law as well as equity will regard him, in the 
particular transaction, as the agent of B and not that of A. 

Misrepresentation to third parties. — The cases just alluded to 
illustrate the effect of misrepresentations made by the agent to his 
principal and in fraud of the latter. Misrepresentations made by the 
agent on behalf of his principal to a third party with whom he is 
negotiating have now to be considered. They fall obviously into two 
categories : those w hich are made innocently, and those which are intended 
to deceive and succeed in deceiving the third party. Such misrepre- 
sentations are of course within the general nile stated above, namely, 
that acts done and things said by an agent properly authorised or 
apparently authorised bind the principal. The legal effect upon the 
respective liabilities of the parties needs, however, to be stated. There 
are numerous instances in the books where the assured, having discovered 
the error into w hich he has been led, seeks to have the contract rescinded 
and to get back the money which he has paid by way of premium. In 
many of such instances although fraud has been alleged it has not been 
proved. In others it has been common case that the misrepresentation 
was innocent. It is elementary that where the contract is not vitiated 
by an illegal object, if the misrepresentation be such that the consideration 
wholly fails, the assured, like any other contracting party so materially 
misled, will be entitled to relief, which in a contract of insurance means 
the return of the premiums.* It is otherwise if tho contract be void at 
law, and the assured has entered into it upon a representation, in good 
faith made by the insurer’s agent, that the contract was valid; for in 
that case both parties would be in the wrong, when the maxim in pari 
delicto potior est conditio defenderUis * applies. That was the position 
in Harse v. Pearl Life Assurance Co., [1903] 2 K.B. 92; [1904] 1 K.B. 


1 See, also, sec. 238 of tho Indian Contract Act. In Ruben v. Great Fingall 
Conaohdated, efc., [1906] A.C. 439, the Houne of Lordw held that a company’s secretary 
who iKmied a false share certificate for his own purposes does not bind the company 
either by reason of a general authority or by tho principle of estoppel or ’’holding 
out”. 

* See Chapter II and sections dealing with the Oonaenmia ad idem, Mistake and 
Misrepresentation, pp. 29f 33f 36 respectively, arUe\ and see, also, the sections 
dealing with Return of Premium, at pp. 61, 82, ante. 

* ’’When equally at fault, the position of the defendant is tho stronger.” 
In such a case the Court must lean one way or the other. It leans towards the 
defendant. 
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668, C.A. When the last-named case was in the Court of Appeal, Collins, 
M.R. (at p. 663) said “Unless there can be introduced the element of 
fraud, duress, or oppression, or diflference in the position of the parties 
which created a fiduciary relationship to the plaintiff, so as to make it 
inequitable for the defendants to insist on the bargain that they had 
made with the plaintiff, he is in the position of a person who has made 
an illegal contract and has sustained a loss in consequence of a mis- 
statement of law, and must submit to that loss”. The same principle 
was applied in British Workman's and General Assurance Co. v. Cunliffe, 
[1902-] 18 T.L.R. 502, C.A., and in Evanson v. Crooks, [19in 106 LT 
264. 

From the passage just cited from the judgment of Collins, M.R,, 
the student will be preparetl for the information that a fraudulent mis- 
representation on the part of the insurer’s agent will lead to a very 
different result. There the insurer is not himself subjected to fraud 
which on the contrary is being practised in his name on a third party; 
and as whatever thi' agent was doing was manifestly within the ostensible 
scope of his authority, the a.s8urod is entitled to rely upon the representa- 
tions made and to rehef against the liabilities which he incurs under a 
policy BO obtained. This position is well illustrated in Tofts v. Pearl Life, 
etc., [1915] 1 K.B. 189, where the assured was declared entitled to rescind 
a policy and to a repjiyment of the premiums. T'pon a similar view of 
the matter was decided the case of Hughes v. Liverpool Victoria Legal 
Friendly Society, [1916] 2 K.B. 482, whore Banks, L.J,, at page 495 
thus stated the principle to be apfdied: “In a ease, whore fraud is proved 
the authorities are clear that the ease eannot bti considered as one of 
par delictum and that an iiuiooent plaintiff is entitled to roeover,” 

It was sought in the last-mentioned case to contend that the acts of 
the two agents concerned in the fraud were beyond the scope of their 
authority and thus not binding on the insurer. Nonetheless the latter 
claimed a right to retain the premiums. Pl)ilimoro, L.J,, disposed of 
this contention by pointing out that in taking such a line the defendants 
would be as clearly ropucUating the bargain as was the plaintiff, in which 
case the defendants could not, on their own showing, keep the premiums. 
As a matter of fact the point had been settlecl against a similar con- 
tention of another instiranc<» company by the House of Lords in Refuge 
Assurance Co. v. Keitlewell, [1909] A.C. 243. 

Third party’s reliance on supposed authority. — Persons who deal 
with agents of iasuranee companies cannot be heard to .say that they 
“supposed ” an agent to have a general autiiority to do everything which 
the company itwdf might do. An agent who inercly assiists in negotiations 
or in necessary preliminaries which culminate in a policy is not to be 
presumed to have authority in every other matter connected with the 
contract, or to possess powers to decide questions which a very little 
thought would convince any reasonable man must be for the insurance 
company itself to decide. Thus, Rho»d<l a person choose to guess that 
because some local agent acts as the channel through which the assured 
has sent in his original proposal form, the same agent must necessarily 
have power to vary the agreed date for payment of premium, or to 
waive on behalf of the insurers any other stipulation contained in the 
policy, he must take the consequences if it turn out that the agent had 
no such authority. In like manner if he chooses to pay over premium 
to a mere canvasser, for no better reason than that he supposes payment 
to anyone in the service of the insurer to be payment to the insurer 
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himself, and the event reveals that the to vhom he had thus paid 

money has never forwarded it to those to whom the assured owes it, 
he may well find the insurers able to deny payment; and, moreover, 
that in consequence of this state of things, he is, after all, uninsured. 

Various illustrations have been given earlier in this treatise of the 
situations depicted above, where the assured has not troubled to enquire 
as to an agent’s authority either from the agent himself or from the 
agent’s principals, but has recklessly acted upon his own assumption. 
The examples alluded to are Universal Fire tfc General Insurance, etc. v. 
Shup Sin Hiai, [1934] 4 Comp. Cas. 428 (no authority to accept proposals 
or renew policies; payment had been made to a mere canvasser for 
business); V San Dun v. New Zealand Ins. Co., [1934] 6 Comp. Cas. 66 
(payment said to have been made to representatives of insurers, but 
established that there was no anthoritj' to collect premiums and money 
not transmitted to defendants). In the last-named case the {Xilicy itself 
recited the payment of premium. But it was hold that defendants were 
not estopped from proving the real facta. In so holding the Court relied 
upon the judgment of the Privy Council in Equitable Fire Accident, 
etc. V. Ching Wo Hong, [1907] A.C. 96, J(M). -Again, Qua Hat v. Northern 
Assurance Co , [1924] 2 Rang. 158, is another example of money paid to 
an insurer's representative who was employed only to introduce business. 
In it plaintiff was held di.soiititled to recover. 


5. Formation of the Contract. 

Preliminary. — In theory, as readers of the st^cond Chapter of this 
treatise will have noted, contracts are formed by an exchange between 
the parties of a proposal and its acceptance ; and when two parties have 
agreed about the same thing in the same .sense they have attained to 
what lawj-ers call a consensus ad idem.^ 

In the formation of a contract of life insurance the stage of 
negotiation is all-inqmrtant, l)ecaus<' the insurer is not in a position to 
appreciate with anything like sufficient exactitude the risks he. is running 
in accepting any particular applicant's life as insurable tUl he shall 
have acquired as much of the relevant data as, by the means at his disposal, 
he is able to obtain. 

Two questions at once present themselves to the min«l. What is 
it that a life insurer needs to know ? And what have been the methods 
evolved for obtaining the requi.site information ? 

Obviously, in order to estimate w'hat insurers call the “expectation 
of life” in any one case, the insurer must have accurate information as 
to the age which the applicant has alrea<ly attained by the date of his 
proposal. The condition of the applicant's health at that time must 
also be ascertained with such accuracy as an honest and thorough medical 
examination should reveal. But it is well established that even where a 
patient is manifestly in an unhealthy condition, a prognosis or diagnosis 
based upon no more than a sensory examination may in many oases 
need considerable modification on learning the full details of the patient’s 
previous medical history. In many instances, moreover, the medical 
history of the immediate progenitors or oven of collateral relations may 
be such as to put the trained mind upon an altogether different line of 
investigation. 


J 8oe pp. 29-31, anU. 
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AooDiQulated oxperienoe, thdrofoKi harS led every modem insurer 
engaged in life assurance business to depend for the most part upon 
the answers to carefully-prepared interrogatories, addressed in part to 
the proposer himself (or at any rate to the “life” to be insured) and in 
part to the insurer’s own medical examiner. These questions are, in 
modem practice, consolidated into the form of one or more <iU€ 8 tionuciiTCSt 
Experience has naturally led to a large measure of uniformity in the 
questions now commonly put. But that there is still room for improve- 
ment in the direction of careful and clear instructions as to how the 
questions put are to be understood, and the degree of accuracy to which 
the answers are expected to attain, a .study of the more recent case-law 
touching the subject of disclosure most strongly suggests. To this 
aspect of the matter we shall return again. 

A factor of great significance in estimating the risk is the vocational 
factor. In so saying reference i.s made to the applicant’s normal 
occupation. Nor, ns already pointed out earlier in this Chapter, can 
the applicant’s habits ami pastiiiios be left out of account. But it is 
easy to see that if tlie qiiestions put, or the explanatory instructions 
sent with them, bo in any way deficient, the information conveyed by 
an answer may well be lacking in some m.aterial particular, merely 
because the answeixT failed to appreciate its significame and consequent 
relevance. Suppose, for example, n man corr<‘ctly to describe his pro- 
fession and occujmtion as that of a ‘‘ photographer ” and with equal cor- 
rectitude to describe bis pastimes as “U-nnis and swimming ”, but to make 
no mention of the fact that he has been enrolled in the Indian Army 
Rtiserve of Officers. One so positioned may well consider himself not an 
Army Reiservist in the colloquial sense of that tertn, whiih, indeed, is gene- 
rally used only of retired officers and other ranks of the regular army who 
for a specified period remain ou what is called “retired pay”, the con.sidera- 
tiou for which is that they recognise a liability under certain conditions 
to be called back to active sorvii-e. It is not a j)re-roquisite of enrolment 
in the Indian Army Reserve of Officers that tliey should, prior to such 
enrolment, have had any military experience at all. Wliat happens is 
that after enrolment they are jteriodicaUv subjected to a certain amount 
of special training. Many a }>er80n. therefore, so conditkmed, might 
imagine that having stated liis oeciijMition and bi.s pa.stimes correctly, 
he had given as full and sufficient a description of liimself as Avas material. 
There are frequent instances in Englnml of jiersons being killed 
in the hunting-field or accidentally shot by meml)ers of the same party 
when out afU-r ordinary game. Sea-faring hobbies in like manner 
account for a good many deaths by drowning. In India man’s primitive 
instincts lead many into circumstanocis of jK-ril in ])ursuit of the larger 
wild animals. “Pig-sticking” and all that passes under the word 
“Shikar”, regularly aeoount for a number of accidental deaths. ^ 

The above sketch of the field which the insurer will normally seek 
to cover for the purpose of obtaining the data he needs, must not be 
considered- exhaustive of the picture. But it will at least afford the 
student reader some idea of the complexity of the problem with which 
an insurer is faced who seeks to arrive in each instance at a relatively 
correct estimate of the real extent of the risk he is asked to undertake. 


1 Although the number of people in India wiio annually lose their lives y 
drowning ie large, the gve^tonnaires of many inaunira stiek no informs ion rom 
appUoant oonoeming hie ability to ewim. 
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The prospectus. — Sometimes a pipspectus contains passages 
which have been construed as representing a contract offered which 
appears to have been varied when the policy is issued. In such cases 
it is possible to get the policy rectified so as to conform with the kind 
of contract offered in the prospectus, and which the assured is found 
as a matter of fact to have accepted. {Wood v. Dwarris, [1856] 11 Ex. 
493; Anstey v. British Natural Premium Life, [1908] 24 T.L.R. 871.) 
Statements indicative in general language of the advantages or benefits 
which an assured might expect to get if he takes out a policy with the 
insurer who is issuing the prospectus are not necessarily to be construed 
as promises included in tlie contract. (British Equitable, etc. v. Bailey, 
[1906] A.C. 35.) For the contract in its final form to attract such 
statements at all, they must be representations under an identifiable 
scheme of insurance importing a specific advantage or benefit to which 
anyone taking out a fxtlicy of the kind described would be cleai ly entitled. 
Moreover, the assured must be in a position in all such cases to show 
that it was in reliance upon such statements that he applied for and 
took out the policy. (Wheelton v. Hardisty, [1857] 8 E.L. & B.L. 232.) 
Sometimes by a prospectus bearing a particular date, or by some other 
species of advertisement addi'essod to its polic}’ -holders, an insurer may 
announce that he will grant particidarly advantageous terms for the 
revival of lapsed policies, and that the more advantageous terms thus 
offered will be open to existing policy-holders os well as to now Jives. 
In Salvin v. James, [1805] 6 East 571. it was held that whore an existing 
policy-holder kept up his premiunjson the faith of such an announcement, 
he was thereby accepting the general offer so made, just as much as if 
he had directly claimed the benefit of it. 

In Thiselton v. Commercial Union Assurance Co., [1926] 1 Ch. 888, 
the company’s pro.spectus contained the following statement ; — 

“Loans on •policies — Loans are promptly made upon security of the 
Society’s policies to very nearly the full extent of their surrender value, 
Interest is payable half-yearly at the rate of 4J% per annum, except when 
the loan amounts to £2()0 or more when the rate is only 4%.” 

The plaintiff endeavoured to establish his right to obtain loans from 
the insurers at the rates specified in the above paragraph of the prospectus. 
Eve, J., held that the statement as to interest was made in the present 
tense and was no doubt a correct statement of an existing fact, but was 
not to be read as importing an agreement or even a representation that 
the rates would never be varied. In a recent Indian cose. Sun Life 
Assurance Co. of Canada v. Nilratan Mookerjee, [1938] 42 C.W.N. 1197, 
the plaintiff had sued for a declaration that in the case of whole-life 
poUcies the paid-up policy granted is usually for the total amount of 
premium paid as contained in page 14 of the Chi‘na Mutual Insurance 
Company’s prospectuses of 1919 and 1921, and “is operative, enforceable 
and binding on the defendant company with regard to the policy sued 
upon”. The defendant company bar! taken over the business together 
with the liabilities of the China Mutual Insurance Company. A subor- 
dinate Court had made the declaration asked for. Fanckridge, J., sitting 
with Derbyshire, C.J., in appeal, held the language of the prospectus 
to be inconsistent with any intention on the part of the insurers to enter 
into a binding agreement of the kind suggested with prospective policy- 
holders. He agreed with the learned Chief Justice that the prospectuses 
not being referred to in the policies could not legitimately be referred to 
in order to construe the contracts. It was not a case in which the 
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respondents had been seeking to rescind or rectify their contracts on the 
ground of fraud or mistake, nor yet to recover damages for alleged 
fraudulent misrepresentation. The Court followed the reasoning of Lord 
Lindley in British Equitable Assurance, etc. v. Bailey, [1906] A,C. 36 at 
p, 4-1, when that case was before the Hou-se of Lords, and applied the 
principle of construction adopted by Eve, J., in Thiselton v. Commercial 
Union, ante. 

Insurer’s sources of Information.— Turning to the sources of 
information which are available to him there is (1) the asured himself 
(2) the opinion of persons to whom the latter may consent to refer the 
insurer, and lastly (3) there is the opinion formed by the medical examiner 
appointed by the insurer, and to whose insjiection the “life” must submit 
himself. These are the only avenues of iiiforraatiou which affect the 
contract by reason of the doctrine of disclosure, informed as that doctrine 
is by the rule of good faith. It is thus not necessary for the purposes of 
the ]>re8ont discussion to refer to any confidential channels of information 
to w hich an insurer or hi.s agents may have access. 

The principles underlying the doctrine of disclosure and the rule 
of good faith oblige the proposer to answer every question put to him with 
complete honesty. Honesty implies truthfulness. Bui it happens that 
no man cun do more than say what ho believes to be the truth. It is, 
however, common knowledge that mankind is constantly, albeit honestly, 
in error; that, indoed, in an attempt accurately to desenbe his own 
physical, moral or mental condition a man is peculiarly the victim of 
erroneous ideas. Thid this is so depends not merely uj)on the more 
ordinary impediments in the way of self-observation, but, quite as often, 
upon the absence of sufficient general or spiecial knowledge to which 
whatever may have lieen self-observed has yet to be related, if correct 
conclusions are to be drawn. 

How requisite information supplied. — In prai tice modern insurers, 
as already observed, obtain their information through a number of 
carefully drawn questionnaires. They are commoni}’ referred to as 
“forms”, one of which i.s intended to be completed by the projxjser and 
for that reason is usually styled “the Proposal Form” or simply “the 
Proposal”. When the proposer is seeking to insure the life of another, 
a form embodying questions which the life himself must answer has also 
to be completed and signed by the life in the manner prescribed, which 
now-a-days invariably involves a concise statement in the form of a 
Declaration so draw'n as in tonns to assert the truth of the answers to the 
specific questions which the form contains. There are, next, one or two 
forms for the completion of which the medical examiner appointed by 
the insurer is held, in the one case partly, and in the other wholly, 
responsible. There are, lastly, forms intended for completion by private 
referees, to whom the hfo to be assured is content that the insurer should 
address pertinent questions. 

What usually happens is that whatever agent is personally interested 
in putting through the particular transaction assists the proposer and 
the life (where the latter is not himself the proposer) correctly to answer 
the printed questions. The more experienced and better trained the 
agent, the more likely is an honest proposer to be able to do justice to 
the questions put to him. 

The forms in the completion of which the medical examiner bears a 
part stand on a different footing. One of these forms must be signed by 
the life himself, and its purport is to record the answers which the medical 
examiner is expected to aid the life in giving correctly. The medical 
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examiner is always instructed to explain thg* questions (which are largely 
of technical medical significance) so that the life may fully comprehend 
the nature and point of the information which is thus sought of him ; and 
the medical examiner is usually instructed himself to enter the considered 
answers which the life gives to the questions thus explained. This form 
usually concludes with a Declaration in similar terms to the one alluded 
to above ; and the life is required to sign it. Sometimes, but by no means 
always, the form contains a space for a Declaration on the part of the 
medical examiner to the effect that he has explained the questions to the 
other declarant and has properly recorded the latter’s answers. The 
second form with which the medical officer is concerned is one which has 
to be entirely completed by himself and must bear his signature. This 
form is intended to be a written record of the nature of his examination, 
which often includes the results of one or more clinical tests as well as 
bis considered opinion and advice upon the desirability, from the insurer’s 
point of view, of assuming the risk. 

Lastly, there are the forms to be completed or the statements 
otherwise made by the private referees. These are often referred to as 
“the Private Friend's Report”. Usually the covering letter to the 
private friend states that the person addressed is by the hfe expressly 
mentioned as one able to give information as to the latter’s general state 
of health and concerning his habits of life. The adtlressee is informed 
that it is important for the proposer that every’ circumstance connected 
with his health and habits should be communicated. Finally’ the 
addressee is assured that his report will be treated as strictly private and 
confidential. The questions addressed to a private friend are rarely less 
than twenty. 

Persistence of duty to disclose. — in considering the application 
of the rule of good faith to negotiations conducted by the foregoing 
methods the student must not suppose that the duty of frank and honest 
disclosure is in every instance discharged from the moment the individual 
concerned has appended his sigiuiture to the declarations required of him. 
For the interval of time which must elapse* between (say) the completion 
of any one of the forms referred to, and the communication to an applicant 
that Iiis proposal has been accepted, may’, in certain circumstances, be 
considerable. If, then, at any’ time before his proposal shall have been 
accepted, the person who.se life is to be assured falls ill, or so changes his 
occupation or is obliged or minded to expose himself to some hai'.ard 
(not so far mentioned in the projxisal form), it becomes the proposer’s 
duty to acquaint the insurer with the altered circumstances; and if he 
does not do so, but, in spite of those altered circumstances, accepts a 
policy based only upon the earlier information, the insurer on learning of 
the alteration in the risk may, if it suits him, avoid the policy.* 

For the protection of both parties and to prevent any such situation 
as the one just described developing through mere earolossness or ignorance 
on the part of the would-be assured, it is modem practice to require a 
further declaration to the effect that since the date of his proposal to the 
date named in the said further declaration the person whose life is to be 
insured has continued in sound health and that the declarant is unaware 
of any subsequent event or circumstance likely adversely to affect the 
risk. Naturally the making of such a declaration, when the matters 
stated therein are at variance with the facts, would on discovery of the 
true situation entitle the insurer to avoid the contract.* 


* As to disputability under the Insurenoe Act, 1&38, see pp. 434, 435, poet. 
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On a joint life assurance policy on lives of a husband and 'wife, the 
latter was called upon to make a solemn declaration that since' the 
proposal she had remained in ^ood health j that she had been menstruating 
regularly since the last medical examination, and that the insurers incurred 
no more risk in now accepting an insurance on her life than at the date 
of the relative proposal. It was shown that in fact she knew that men- 
struation had stopped and that she was pregnant. It had been explained 
to her husband by the original canvasser that the insurers declined to 
accept proposals on behalf of pre^ant women, whether singly or jointly 
with their husbands. The lady died in child-birth, and the husband sued 
on the policy. A bench of the Rangoon High Court, Roberts, C.J., 
and Leach, J., sitting in appeal, disaflowed the claim. (Mamg Myat 
Maung v. New India Insuraiuye Co., Ltd., [1937] 7 Comp. Cas. 266.) In 
that case, pertinent questions had been asked and untruthfully answered. 
But the state of the lady’s health as a mere pregnant woman might not 
have struck her as an iUness which in any event she ought to disclose, 
unless told, as here she was, that the particular insurer would not accept 
the lives of people in actual pregnancy. Indeed a woman in pregnancy, 
as such, if in a normal condition, would, in general, be considered in 
sound health. In Anstey v. British Natural Premium Life, etc., [1908] 99 
L.T. 16, affirmed by the Court of Appeal (99 L.T. 705), the facts were 
that ten years before taking out the policy the assured had had a mis- 
carriage and R doctor had removed the foetus from the womb. When 
applying for a policy the assured had answered in the negative a question 

thus framed: “Have j'ou ever had any illnes.s or infirmity ... ? ’’ 

It was held that a miscarriage was not an illness or infirmity within the 
meaning of the question. 

In illustration of the general rule, stated above, as to the continuing 
duty to disclose material matters up to the completion of the contract, 
the facts in British Equitable Insurance Co. v. Great Western Railway, 
[1869] 38 L.J. Ch. 314, may be briefly stated. The assured had been 
medically examined and had been acetipfed as a first-class life in the 
month of July. In the following month he became alarmed about 
his health and consulted a physician other than his ordinary medical 
attendant, who warned him that he was in a dangerous state of health, 
and prescribed for him. The patient kept silent over these circumstances. 
In Septemb»‘r he paid the premium and obtained the policy. The receipt 
sent him indicated by an endorsement that it would be void if any 
variation should have taken place in the health of the as.surcd since the 
date of his medical examination. Eight months later the {is.sured died. 
Tliere was no proof of what diw>ase. The non-communication to the 
insurer of the assured’s change in health and of his visit to the doctor 
was held fraudulent and to vitiate the policy. Canning v. Farqvhar, 
[1886] 16 Q.B.D. 727, is another example of the application of the foregoing 
principle. A more modern instance i.s Looker v. Law Union <£• Rock 
Insurance, etc., [1928] 1 K.B. 664. 

Rule applies to revived policies. — ^The rule of good faith applies to 
policies which are revived, whether the insurer insists upon a fresh 
declaration or not. The rtioson is that a revived policy is, in contempla- 
tion of law, a new contract and, as such, attracts all the rules incidental 
to any other contract of life insurance. {Handler v. Mutual Reserve 
Fund Life, [1904] 90 L.T. 192, C.A.) That case has been followed and 
applied in India. (India Equitable Insurance Co. v. Onkarappa, [1934] 
4 Comp. Cas. 424.) 
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The effeota of misstatement amounting^ to a breach of the rule of 
good faith have now been, it is thought, sufBciently explained. It 
remains briefly to touch upon the origin of statements upon which the 
insurers rely, and to indicate the various effects which incorrect informa- 
tion appearing in them may have upon the contract. 

Fraudulent misstatements. — (1) By proposer or by the life: If the 
proposer or the life in answering material questions has deliberately 
made untrue statements, and by so doing has obtained a policy, his 
conduct will amount to fraud. A contract so made is, under the Indian 
Contract Act, voidable at the option of the other party: that is to say 
the insurer on being apprised of the true state of facts may, if it suits 
him so to do, treat the contract as not binding upon him.* Should he 
take that line the assured will forfeit the premiums paid. For since 
by means of deceit he has already exposed the insurer to risk, between 
the time when the protection was given and the discovery of the fraud, 
equity will not intervene to deprive the insurer of what has thus been 
earned. A stipulation as to forfeiture in these circumstances finds a 
place now-a-daj’s in the policy itself. 

(2) By the private referee: Should the private referee deliberately 
give untruthful answers to the questions put to him the contract will 
not on that ground be voidable, unless there has been a fraudulent 
conspirac}' in furtherance of which the answers have been given. In 
such a case aU the parties to it would be amenable to punishment under 
the Indian law of crime ; and, moreover, would, where a policy had issued 
as a result of the deception practised, be jointly and severally aitswerablo 
in damages at the suit of the insurer, if the latter should have been put 
to anj" expense in relation to the contract or have parted with money 
under it. Naturallj' the fact of the assured or the life being party to 
any such conspiracy would entitle the insurer to avoid the policy. 

Where referee a mere agent. — ^Where there is no fraudulent inten- 
tion behind a private referee’s incorrect answers, neither party can utilise 
the incorrectitude of the information thus conveyed to the insurer as an 
excuse for avoiding the contract. For there is no obligation imposed 
by law on the private referee to give truthful or even careful replies to 
the questions put to him. This is so because the relationship between 
the insurer and the referee is governed bj’ no contractual or fiduciary 
ties. But suppose the proposer or the life has supplied the private 
referee vrith untruthful information to pass on to the insurer in answer 
to the latter’s questions, and that the referee should have carelessly, but 
because he trusted his friend, given his answers in terms of the information 
so supplied him. In such a case, if the real facts w'ere to come out and 
the referee to disclose what had happened, the insurer would be justified 
in treating the referee as the mere agent of the proposer, and the state- 
ments made by the former to be misrepresentations made by the latter. 
Assuming such misrepresentations to be material in the particular 
instance, the insurer, on the principles already stated, would be entitled 
to avoid the policy. 

Medical examination and report. — ^The position of the medical 
examiner is peculiar. He is primarily the agent of the insurer to 
whom he owes the duty of applying all his medical knowledge and 
experience in attempting to judge of the health of the person whom he 


* See Chapter II, pp. 41—43, arUe, But gee the liiuitutiong digeugged at 
pp. 434, 435, post. 
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is called upon to examine. If, in consequence of his own want of «1H11, 
knowledge, industry or e3q)eiience he fails to detect or correctly to appre- 
ciate some symptom of disease or abnormality, and for any or all of such 
reasons fails to acquaint the insurer with something which afterwards 
turns out materially to affect the risk, the insurer must take the con- 
sequences. He cannot on any such ground avoid his liability under 
the policy. In like manner, if the insurer towards acquisition and 
collation of necessary daia requires the medical officer to put specific 
questions to the person whose Ufe is offered for insurance, and to obtain 
and record the latter’s replies, it is evident that an added responsibility 
is placed upon the medical agent, which he may or may not discharge 
for want of the necessary patience or care. There is no presumption 
that a medical examiner will either scrupulously or skilfully perform 
any of the duties allotted to him by his employer. Thus, the mere fact 
that the person examined has signed a declaration to the effect that the 
answers given by him to the medical examiner are true, will not in 
every case, of itself, be sufficient to throw the blame and the legal con- 
sequences of any inaccuracy wholly upon the -shoulders of the life. For 
the person examined may be a woman or man of indifferent education. 
Where such be the case the question may well arise whether there was 
such an explanation of the questions put on the part of the doctor as to 
entitle the Court to take the relative answers seriously as the considered 
answers of a person who fully understood each question, and the signifi- 
cance and importance of each reply. Readers of Chapter II of this treatise 
will have noted the insistence which not only the Courts in India, but 
their Lordships of the Privy Council, have placed upon the duties which 
devolve upon a Court when asked to enforce the terms of a contract 
against someone who may well have been at a disadvantage compared 
with the other party in the matter of understanding the terms and 
.significance of the arrangements to which he was giving his adhesion.^ 

It was not, however, until the twentieth century that the possible 
injustice to proposers by reason of the increasingly technical and difficult 
questions put became the subject-matter of judicial comment. A brief 
glance at the history of the matter will serve as an introduction to Joel 
V. Lata Union tfc Crown, [1908] 2 K.B. 863, which we shall hereinafter 
refer to as Joel’s case, and which proved a turning point in the law 
relating to non-disclosure. 

Warranties and representations. — In early days the questions 
which a proposer had to answer concerning his health and habits were 
relatively few and relatively simple compared with what they are today. 
And the rule of good faith, applied with reasonable strictness, seemed 
at first to afford a sufficient protection to insurers. But it was not long 
before instances began to multiply indicating that the data thus being 
accumulated were not sufficiently exact to enable insurers to get reasonably 
close to a proper estimate of the risk. Moreover, there were disagreeable 
doctrines behind which a proposer could shelter who had provided a 
truthful account of himself, so far as that account went. Such, for 
instance, was the doctrine that questions which might have been but 
were not asked, entitled the proposer to assume that information on the 
subject-matter of such possible questions would be immaterial, and so 
not required of him. Another was that a proposer need not give informa- 
tion upon matters which the insurer must be taken to be aware of. To 


26 


1 See Chapter II, pp. 20-24 and 31-36, onle. 
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meet these difficulties iusuiers began, first of all, to extend the area 
covered by the printed questions; to give speoifio diseases or supposed 
diseases technical rather than popular names; and to insist on declarations 
by the proposers asserting the truth of the answers given. In view of 
the fact that Courts showed a disposition sometimes to read declarations 
asserting the truth of statements to mean no more than that the declarant 
in good faith believed in their truth and, speaking for himself, had no 
res^n for entertaining any other belief, the insurers set themselves to 
stop up yet another loop-hole. This they did by so phrasing the declara- 
tion required of proposers that the effect was to make the latter warrant ^ 
the correctitude in fact of the answers given; and they followed this up 
by obliging proposers to agree that the answers given and the declara- 
tions made concerning them should be the basis of the contract in virtue 
of which the policy issued. Thus, at long last, a misstatement whether 
material or immaterial, innocent or otherwise, in any of the answers 
covered by a declaration to the foregoing effect, became a breach of 
warranty entitling the insurer at his option to avoid the contract. 

The immediate effect of this state of things is that where the questions 
and answers form the basis of the contract their materiality cannot be 
disputed by the assured, because the materiality of the topics covered 
by the answers has itself become immaterial. It is the correctness, not 
the materiality, which has been warranted. Such is the effect of a 
long chain of cases from Anderson v. Fitzgerald, [1853] 4 H.L.C. 484, 
through Thomson v. Weems, [1884] 9 A.C. 671, to Olicksman v. Lancashire 
<fc General Assurance, [1927] A.C. 139 and Holmes v. Scottish Legal Life, 
[1932] 48 T.L.R. 306. Nor will a verbal truth suffice if the statement 
behind it be untrue in substance. (UoU’e Motors, Ltd. v. South East 
Lancashire Ins. Co., [1930] 35 Comp. Cas. 281.) The above brief narrative 
of the events leading up to the modem forms of declaration is illustrated 
below. 

In Thomson v. Weems, supra, the relative declaration by the proposer 
asserted the truth of his answers and recorded his agreement that the 
declaration and what it covered should be the basis of the contract, and 
that if any untrue averment had been made or any information necessary 
to be known to the insurer withheld, all premiums should be forfeited 
and the assurance would be null and void. The policy itself provided as 
much. The assured had been asked, when a proposer, whether he was 
temperate in his habits and whether he had always strictly been so. 
He answered both parts of the question in the affirmative. The evidence 
tended to show that he drank at least heavily, and that the disease from 
which he died is generally the result of prolonged indulgence in excessive 
alcohol. The case went to the House of Lords, where it was decided that 
in its plain and ordinary sense, the statement that the applicant was 
temperate is an averment of fact smd not a mere assertion of the applicant’s 
opinion or belief. Secondly, it was held that what was warranted was 
not the truth of the assertion according to the declarant’s sincere convic- 
tion, but that the statement was true in substance and in fact. The 
fact having been found that the assured was intemperate rather than 
the opposite, the policy was avoided. 

The facts in DeUihaye v. British Empire Mutual Life, etc., [1807] 
13 T.L.B. 245, are instructive. There was a declaration covering the 
proposal form and making the answers appearing therein the ba^ of 


i See the definition and discussion of the words ‘‘warrant" and ‘‘warranty’* 
in Chapter II, pp. 3S-40, ante. 
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the contract, and in other respects similar to the declaration in Thomson 
V. Weems, supra. Bnt there was no such declaration covering the 
answers which the assured had given to the medical ejcaminer and which 
the latter had recorded, except that the proposer agreed that if the 
answers given to such questions were untrue the premium should be 
forfeited and the policy should be treated as nuU and void. The Court 
construed the declaration in its effect upon the proposal as essentially 
different from that part of it which affected the answers given to the 
medical examiner. The facts stated in the proposal were warranted as 
correct ; but that the only requisition with reference to the answers to be 
made to the medical officer was to the effect that the assured should 
answer them to the best of his knowledge. There was a great difference 
between the answers appearing on the proposal and those which were 
required to be given to the medical officer, and the declaration must be 
so construed as to give effect to that difference. It was found, as of 
fact, that the assured, though he had answered some of the questions 
put by the medical officer inaccurately, had nonetheless answered them 
honestly. The policy was enforced. 

In 1922 the case of Dawsons, Ltd. v. Bonnin, [1922] 2 A.C. 413, 
was decided by the House of Lords, and in it the effect of making the 
proposal or any other document the basis of the contract is thus described : 
“The basis of a thing is that upon which it stands, and on the failure 
of which it falls ; and when a document consisting partly of statements 
of fact and partly of imdertakings for the future is made the basis of a 
contract of insurance this must mean that the document is to be the 
very foundation of the contract, so that if the statements of fact are 
untrue or the promissory statements are not carried out, the risk does 
not attach. No doubt the stipulation is more concise in form than 
those which were contained in the policies which fell to be construed in 
Anderson v. Fitzgerald and Thomson v. Weems, in each of which cases 
the policy contained an express provision to the effect that if anything 
stated in the proposal was untrue, the policy should be void ; but I think 
that the effect is the same as if those words had been found in the present 
policy. Indeed it is remarkable that in Anderson v. Fitzgerald, Lord 
Cranworth referred to the above-mentioned provision, as to the avoidance 
of the policy if any of the statements in the proposal should be untrue, 
as a provision making those statements the basis of the contract ; and in 
Thomson v. Weems, Lord Blackburn said: ‘But I think when we look 
at the terms of this contract, and see that it is expressly said in the 
policy, as well m in the declaration itself, that the declaration shall be 
the basis of the policy, that it is hardly possible to avoid the conclusion 

that the truth of the particulars is warranted’. Lord Esher, 

in Hambrough v. MtUual Life Insurance Co. of New York, [1896] 72 L.T. 
140, uses the word ‘basis’ in the same sense.” 

“Upon the whole, it appears to me, both on principle and 
on authority, that the meaning and effect of the ‘ basis ’ clause, taken by 
itself, is that any untrue statement in the proposal, or any breach of its 
promissory clauses, shall avoid the policy; and if that be the contract 
of the parties, it is fully established, by decisions of your Lordships’ 
House, that the question of materiality has not to be considered.” 

The principle thus enunciated has been accepted and applied in 
India. (Oriental Oovemmeni Security Life, etc. v. Narastnghia Chari, 
[1902] 26 Mad. 183; Great Eastern Life, etc. v. Bai Hira, [1931] 60 Bom. 
124; Laksmi Shanhar Kanji Rau>al v. Gresham Life, etc., [1933] 3 Comp. 
Cas, 62; Light of Asia Insurarux Co. v. Karaioya Debi, [1936-6] 40 C.W.N. 



404 


Insurance in British India 


1016; Manufacturers Life Insurance Co. v. Haridasi DeM, [1938] 42 
C.W.N. 823.) In the last-named ease the documents relied upon by the 
insurers contained at least one curious provision, namely clause 4, and 
it wets fortunate for the insurers that they had a strong enough case on 
the facts to be able to plead fraudulent misstatements; for on the latter 
plea they succeeded. The provision alluded to was contained in the 
first sentence of a clause headed “incontestability”; but it was not 
the effect of such a provision which presented the difficulty recognised 
by the Court. The first sentence of the said clause was thus worded : — 
‘‘This policy is issued in consideration of the application therefor, a 
copy of wki^ is hereto attached, and of the statements and agreements therein 
contained, and together with the application constitutes the entire contract 
and is based on statements made by the insured, which shall, in the absence 
of fraud, be deemed representations and not warranties." 

Having regard to the effect of making the contract based on specified 
statements made by the assured — which the authorities above alluded to 
treat as amounting to a warranty — Panckridge, J. (at p. 826), not unna- 
turaUj-, found “the stipulation that the policy is based on statements 
made by the assured .... difficult to reconcile with the qualification 
that the statements shall, in the absence of fraud, be deemed repre- 
sentations and not warranties ”. 

We have now to esamine cases in which the answers given by an 
assured either to the questions put to him directly or through the 
medium of the insurer’s medical examiner have not bwn made the basis 
of the contract. In all such cases there must be a breach of the rule 
of good faith by concealment of a material fact a knowledge of which 
would have affected the mind of the insurer, or the statements made 
must be in themselves untrue and fraudulent, if the contract is to be 
avoided. The concept of fraud involves materiality; for deceit in a 
matter wholly immaterial to the contract would be within the maxim 
de minimis non curat Ux^. The decision in Joel’s case, ante, and Mutual 
Life Insurance Co. of New York v. Ontario Metal, etc., [1925] A.C. 344, 
are now the leading cases on the effect of representations ■which are 
neither expressly nor by implication to be classified as warranties. 

The material facts in Joel’s case were as follows : Some eight years 
before effecting the insurance sought to be enforced, the assured had 
been attacked with influenza. This gave rise to severe and increasing 
mental depression culminating in acute mental derangement. A certain 
doctor S. who had been attending her advised her to consult doctor 
K. which she did. On mania developing, she was admitted as a patient 
into a private asylum maintained by a doctor L. It was in evidence, — 
and the evidence seems to have bwn accepted, — ^that the assured was 
unconscious of her real condition when an inmate of doctor L.’s home ; 
and that her true condition had never been revealed to her. She was 
in due course discharged from doctor L.’s asylum and did not die till 
nearly 11 years afterwards. She did, however, die by her own hand. 
It happened that the medical examiner appointed by the insurers was 
own brother to the doctor S. mentioned above. 

As usual, the questions asked of the assured during the negotiations 
for the policy were divided between the form which she had to fill up and 
that which the medical officer would fill up for her. To each of these 
forms was appended a separate declaration which the proposer had 


^ “With mere trifles the law does not coDoem itself.” 
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duly signed. On the proposal form the declaration ran: “I do declare 
that to the best of my Imowledge and belief the above particulars are 
true, and I agree that this proposal and declaration shall be the basis of 
the contract between me and the company.” The other declaration 
which appeared at the foot of the medical examiner’s form read: “I 
do hereby declare with reference to the proposal for assurance on my life 
and my declaration dated October 30th, 1902, that the answers to the 
foregoing questions are true.” The policy finally issued did not refer 
to either of these declarations, nor indeed to the proposal as such. In 
the questions put to the proposer through the medical examiner the 
following with the proposer’s answers were relied upon by the insurers 
in resisting the claim : — 

“(7) What medical men have yov consulted ? When ? And what for ? 
Ans. Dr. S., rarely, colds; Dr. H., last spring, measles. 

(9) Have you at any time had, and if so, when, any of the following 
ailments ... (6) .... Mental derangement, brain fever, or other disease of 
the brain t 

Ans. No." 

There was no stipulation making her answers the “basis” of the 
contract. The question was one of warranty based on the declarations. 

The case was tried by the Lord Chief Justice and a special jury. 
The jury having found, as of fact, that the as-sured did not know that 
she had suffered from mental derangement ; that she had foolishly, but 
not fraudulently, concealed the fact that she had consulted Dr. K. for 
nervous depression; but that such a consultation for such a cause was 
material for the insurance company to know in considering whether 
they would insure the assured’s life ; the learned Chief Justice entered 
judgment for the insurers. The Court of Appeal held that although the 
terms of the first declaration did not exclude the possibility of the truth 
of her answers to the questions attracted by the second declaration being 
material to the validity of the policy, yet, having regard to the nature 
and purpose of the questions put through the medical examiner, the 
truth of the answers to them was not, on the true construction of the 
documents, made part of the basis of the contract. 

The matter was to some extent compbcated by the procedure adopted 
by the insurers in not calling the medical examiner w'ho (the Court of 
Appeal noted ) had been present throughout the proceedings . In reference 
to the foregoing fact the Court held that, under the circumstances, without 
the evidence of the doctor who put the questions to the assured as to 
what took place when he so questioned her, her second declaration w'as 
not, per se, sufficient evidence to prove that there had been any such 
non-disclosure of material facts by the assured as w'ould, in the absence 
of fraud, render the policy voidable. In that connection the Court 
expressed itself as not satisfied that the assured had concealed anything 
from the medical examiner who might, for aught they knew' to the 
contrary, have learnt from his brother Dr. S. that the assured had con- 
sulted him for a nervous breakdown. In the result the Court of Appeal 
ordered a new trial. 

Joel's case, however, is likely to become classical for reasons other 
than those set out above. For there are passages in the judgment of 
Fletcher-Moulton, L.J., which have been constantly cited since as 
exemplifying how easy it may be to misjudge the honesty of proposers 
where the latter find themselves faced with difficult questions the full 
import of which they may not be aided to grasp. 
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“To make the aooursoy of theae asawon a condition of the contract 
is a contractual act, and if there is the alighteet doubt that the ineurera 
have failed to make clear to the man on whom they have exerdsed their 
right of requiring full information that he is consenting thus to contract, 
we ought to re^se to regard the answers given as being conditions. 
In other words, the insurers must prove, by clear and express language, 
the animus contrahendi ; it will not bo inferreid from the fact that questions 
were answered, and that the party interrogated declared that his answers 
were true.” 

And again, 

“It is plainly the duty of the court to require the insurers to establish 
clearly that the assured consented to the accuracy and not the truthfulness 
of his statements being made a condition of the validity of his policy. 
No ambiguous language suffices for this purpose.” 

The Lord Justice is here calling attention to the different effect in 
law between warranting the accuracy, and warranting the truthfulness, 
of an answer; and the whole drift of his observations upon this topic 
is to emphasize that unless the proposer first of all appreciates the dis- 
tinction between accuracy in fact and mere truthfulness on his part, and, 
secondly, the wholly different consequences which follow from warranting 
the one from those which attend upon warranting the other, the animus 
contrahendi, i.e., the wiU to he bound by the legal consequences whatever 
they are, will not be there. This is but to apply the doctrine of consensus 
ad idemA For if the warranty relied on means one thing to the insurer 
and another to the assured the parties are not agreeing to the same thing 
in the same sense. In which case the term of the contract apparently 
acceded to is, in fact, not agreed upon at all either in the eye of law or in 
that of equity.* 

The foregoing dicta raise two sepwirate questions each of great 
impxjrtanco. The validity of much of Fletcher-Moulton, L.J.’s reasoning 
deptends upwn there being a real distinction, for the purposes of such a 
contract, between the accuracy of a statement and its truth. The first 
question, then, would be : is there such a distinction ? No one but knows 
that in ordinary conversation a pterson who says “that is correct” or 
“that is true” is obviously using the words “true” and “correct” as 
interchangeable epithets. He is plainly not distinguishing between the 
two notions. And there is a substantial body of authority for the doctrine 
that unless there is something in the phraseology or the context to suggest 
otherwise, where pjersons enter into contractual relations subject to a 
condition that a particular statement is true or accurate, those words 
will, for the purposes of the construction of the contract, bear their 
ordinary meaning. That, however, it is submitted, is not enough to 
invalidate the view to which Lord Moulton (when Fletcher-Moulton, L.J.) 
gave expression in the pKissages cited. 

The real question to which he addressed himself was the interpretation 
to be put upon the words “true” and “accurate” where they are used 
with reference to answers given by a man or a woman about his or her 
health. A judgment is only an authority for what it decides; and even 
obiter dicta, uifiees plainly designed for the most general application, 
have to be understood in reference to circumstances akin to those which 


• See Chapter II, pp. 29-31, ante. 

• There is also the healthy doctrine — whirh informs Fletcher-Moulton, L.J.’s 
pronouncements on this kind of warranty — derived from the law's recognition that 
it has a duty to uphold the sanctity of a contract and that a clause which is relied 
upmn to avoid it will be construed strictly contra proferentem. 
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call thom fortb. It u submitted tbat when a person first of all states 
that he has never been ill, or never suffered from one or more specific 
disorders mentioned in a particular question, and follows up that state- 
ment by declaring that what he says is true, he never means, and no 
court should deem him to mean, an^hing more than that in his honest 
belief he haa never been ill according to his honest notion of what a 
condition of illness is, or, in r^ard to specific diseases, that he is honestly 
unaware of any symptom pointing thereto. It would follow from this 
that in reference to such questions for the purposes of such a contract 
a warranty of mere truthfulness is something quite different from a 
warranty of accuracy in substance and in fact. How many people, it 
may be asked, ever mean to asseverate by such a warranty that they are 
not suffering from a wholly undisclosed and unrevealed disease ? How 
many orphans who may be so positioned as to have no record of their 
medical history earlier than their sixth or seventh year (behind which 
their memory may not stretch) would, if their attention were pointedly 
to be called to the import of a declaration that they had never suffered 
from specific disorders, be ready to swear to something they could not 
know ? 

Said Fletcher-Moulton, L.J., elsewhere in the same case: “The 
duty is a duty to disclose, and you cannot disclose what you do not 
know. The obligation to disclose, therefore, necessarily depends upon 
the knowledge you possess. I must not be misunderstood. Your 
opinion of the materiality of that knowledge is of no moment. If a 
reasonable man would have recognised that the knowledge in question 
was material to disclose, it is no excuse that you did not recognise it. 
But the question always is. Was the knowledge you possessed such that 
you ought to have disclosed it ? Let me take an example. I will suppose 
that a man has, as is the case with almost all of us, occa.sionally a headache. 
It may be that a particular one of those headaches would have told a 
brain specialist of hidden mischief. But to the man it was an ordinary 
headache undistinguishable from the rest. Now, no reasonable man 
would deem it material to tell an insurance company of all tbe casual 
headaches he had had in his life, and if he knew no more as to this 
]3articular headache than that it was an ordinary casual headache there 
would be no breach of his duty towards the insurance company in not 
disclosing it. He possessed no knowledge that it was incumbent on him 
to disclose, because he knew of nothing which a reasonable mall would 
deem material or of a character to influence the insurers in their action.” 

The second of the questions raised by Fletcher-Moulton, L.J.’s 
observations is of equal importance. It may be thus phrased : Do the 
dicta, in effect, lay down a principle in virtue of which an cmva would be 
cast upon every insurer, seeking to avoid a contract of life insurance on 
the ground of a breach of a warranty, to show that the assured Mly 
realised what he was doing when be made the declaration or declarations 
relied upon ? It is submitted that the dicta do not go so far ; and that a 
Court in India ought not to proceed upon the supposition that they do. 
It must be borne in mind that in Jod’e case the life insured was that of a 
woman, and upon the particular facts tbe whole Court expre^d its^ 
as far firom satisfied that she had had sufficient explanation of what ought 
to have been explained to her by the doctor. She died before the trial, a 
fact which rendered it all the more imperative for the defendants to caU 
their medical examiner, which they did not do. Such a situation would 
not ordinarily be created in the case of an endowment pohcy. But in 
whole-life policies contests arising out of a defence which rests upon 
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alleged miBiepreaentations or breaches of' an express warranty arise 
out of claims made when the life has dropped. Accordingly, where that 
life is shown to have been a woman, or an illiterate person, or a young 
man of not much education, or one whose life is being insured at the 
instance of another who has taken a large part in persuading him to 
undergo medical examination (possibly for reasons of his own), it may 
well argued that the court ought not “to infer’’ that a person so 
placed had the animus contrahendi in respect of a particular warranty 
from the mere fact “that questions were answered and that the party 
interrogated declared that his answers were true”. In this connection 
it has to be remembered that the rule of good faith is not to be applied 
unilaterally. Both parties to a contract of insurance are bound by it. 
And indeed the application of the rule at all to such contracts shows 
that equity, from which the rule derives, preserves an evor-watchful 
guard over them. 

Thus, it is submitted, that if a person of adult age, of the male sex, 
and of apparently good understanding, and of a sufficiency of education 
to appreciate the particular questions and answers without much explana- 
tion, chooses to take upon himself to declare his answers to be true, when, 
in fact, he at beat only supposes that they may be, and thus does not 
really know whether they be true or otherwise, it is not the role of equity 
to afford him shelter behind a doctrine apt only for the protection of the 
ignorant or the uninstructed. 

In India where there are a large number of people with little or 
no knowledge, not merely of the nature of diseases as modem medical 
science classifies them, but of the language in which the relative questions 
appearing in proposals and medical reports are ordinarily cast, it may 
well be that the only fair and safe thing is to incorporate a declaration by 
the agent, if he has assisted in completing the proposal form, and by the 
medical examiner, to the effect that they have respectively explained 
wdth care the questions and the implications of the questions put to the 
proposer, and that he or she has understood them. A declaration by the 
life proposed to the effect that the questions have been explained and 
are understood might well be incorporated in, at any rate, the form which 
the medical examiner has to complete. The suggestion is made for 
the protection of both parties. In the one case it would, in the absence 
of ertablished fraud, effectively bind the assured, so long ns the declaration 
required of the latter be not only in English but in the appropriate 
venuicular. It would also protect the honest proposer inasmuch as 
such a man could refuse — unless wholly careless, when he must take the 
consequences — to sign such a declaration unless and until the questions 
should have been explained to him to his satisfaction. 

As to the form of declaration to be used as a warranty, it would 
seem that the only fair way of obtaining an assured’s signature to state- 
ments which are designed to create warranties in relation to numbered 
questions and answers, would be to distinguish between statements 
declared to be strictly true in substance and in fact, and those made 
in the honest belief that they are true. For evidently an honest person 
can warrant as strictly accurate that such and such a doctor attended 
him or that he has so many children; or that his occupation is this or 
that. But it is quite another matter to warrant the accuracy of the 
fact that there is no disease from which he may, quite unconsciously, 
be suffering. 

In 1925 the Judicial Committee of the Privy Ck)uncil had before it 
the last-named of the two leading cases alluded to above : Mutual Life 
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of New York v. OrUario Metal Prodvcta. This case fell to be decided in 
large measure with reference to the then existing law of the province of 
Ontario in Canada. Included in the statute law of that province was, 
and still is, an act known as the Ontario Insurance Act, which renders 
it impossible to avoid a contract of insurance on the ground of a mere 
misstatement unless the same shall be material. Moreover, a proposal 
is not to be deemed part of the contract unless it contains a material 
representation which wholly or in part induces the contract. To comply 
with the requirements of the statute the policy in suit contained a clause 
to the effect that “all statements made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties ”. In an 
action on the policy the company sought to escape liability on grounds of 
misrepresentation and concealment of material facts. Fraud was not 
alleged. They relied up)on answers given by the life to certain question-s 
in the proposal form. The questions and answers so relied on were as 
follows : — 

“ What illneaaea, diseases, injuries or surgical ojteralions have you 
had since childhood V’ Ans. : “Trivial aibnents." 

“State every physician or practitioner who has prescribed for or treated 
you or whom you have consulted in the past 5 years ? ” Ans. : “None. ” 

From the evidence it appeared that a certain Dr. Fierheller, who 
had been attemding the assured's wife, had on certain occasions given 
the assured an injection as a form of stimulant when the latter had 
felt overworked. No evidence of 8i)ecific ailments was tendered. 

By their judgment their Lordships laid down the following matters 
of doctrine which, it is submitted, the Courts in India would treat as of 
general application. When statements made by an insured person upon 
his application for a policy of life insurance are not made the basis of 
the contract, but are to be treated merely as representations, an inaccurate 
statement is material so as to vitiate the policy if the matters concealed 
or misrepresented, had they been truly disclosed, would have influenced 
a reasonable insurer to decUne the risk or to have stipulated for a higher 
premium. It would not be sufllcient that they would merelj' have caused 
delay in issuing the policy, while further enquiries were being made. 
On the matters of fact and the mixed questions of law and fact in contest 
between the parties, their Lordships held that the answer to the question 
as to illnesses was true ; and that, upon the evidence of the medical 
examiner himself, had the insurers learnt the name of Dr. Fierheller they 
woiild mereh' have made enquiries from him : and that the knowledge so 
acquired as to the tonic injections would neither have affected the 
acceptance of the risk nor have caused the insurers to ask a higher 
premium. Accordingly the undisclosed fact wa.s immaterial, and the 
defence in the action failed. In Oriental Qox'emment Security Life, etc. 
V. Narasingha Chari, [1901] 25 Mad. 183, the Court applied the same 
reasoning to one of the pleas taken. 

Copies of proposal and medical report. — It has long be^ 
customary with reputable insurers to supply holders of any of their hfe 
insurance policies with a copy of the proposal form as filled up by the 
assured as also with a copy of the medical report as completed by the 
examiner and signed by the life assured. It is now obligatory, however, 
upon every insurer who is amenable to the Insurance Act, 1938, to supp y 
on demand by a policy-holder and for a fee not exceeding one rupw 
certified copies “of the questions put to him and of his answers there o- 
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contained in his proposal and in the meditsal report supplied in oonneotkm 
therewith The section reads as if a poUoy-holder who is not the life 
assured will not be so entitled to copies. Sometimes the copies provided 
are given free, and a statement that a copy of the proposal form and/or 
the medical report has been so suppli^ appears in the policy its^. 
An excellent plan, adopted by some insurers, is to supply such copies in 
the form of photographic reproductions of the originals. This is a great 
advantage not only to those originally interested in the taking out of the 
policy, but to assignees to whom the rights thereunder have been trans- 
ferred, and who can, at a glance, determine for themselves whether the 
life assured has himself or herself filled up any and which part of these 
documents. It is conceived that what is referred to in section 61 of the 
Insurance Act as “ the medical report ” means the form which contains 
the life assured’s own answers to questions put by the medical examiner. 
The other medical report, to which reference has been made earlier in 
tliis Chapter.^ is a confidential document passing between the medical 
examiner and the insurers in the capacity of their medical adviser. 

6. The Policy and its conditions. 

Preliminary. — Policies drawn on the older models begin with what 
is called a “recital”. Then follows the operative clause, bearing 
testimony to what the insurer undertakes to do. This part of the instru- 
ment sometimes expre.ssly attracts the information to be found in what 
is called the “Schedule”. The instrument usually continues with one or 
more “provisos”, whereby the liability created by the operative portion 
is qualified or cut down. All such provisos have the effect of making 
the liability conditional upon the stipulations which they embody being 
fulfilled. Such provisos are themselves conditions, either “precedent” 
or “subsequent”.^ Sometimes a proviso is so framed as expressly to 
attract other conditions, which latter are usually printed on the back of 
the instrument. 

At the bead of the instrument is usually placed the number of the 
policy for purposes of reference, and a statement of the sum assured. 
Some forms, however, give the policy number and the statement of the 
sum assured in what is now-a-days termed the “Schedule”. Somewhere 
upon the face of the instrument will appear a form of words showing 
whether the policy entitles the person taking it out to full or limited 
benefits thereunder, e.g., whether it entitles the holder to participate in 
profits and/or to accident benefits.* 

The Schedule is itself a form, usually printed upon the face of the 
instrument. It is divided into suitable spaces by vertical and horizontal 
lines and is designed to give, at a glance, such information as the name, 
residence and occupation of the assured, together with similar informa- 
tion concerning the life assured ; the date when the risk attaches ; a state- 
ment or re-statement of the amount assured, and to whom and whore it 
is payable; particulars concerning the premium, such as the amount 
and the date or dates when due, and how payable. Commonly the 
Schedule will also contain the date of the Proposal and of any Declaration 


’ By sec. 51. See Appendix I, p. xxix, poH. 

2 Sw pp. 397, 398, ante. 

^ As to the concept of a “ Condition ” and the provisions of the Indian Contract 
Act which apply generally, see Chapter II, p. 41, ante. 

« In modem policies of life insurance the offer of accident benefits is rare. 
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and by whom the same have been made; and like information as to the 
answers given to the medical examiner. It is useful if it also set out the 
date given by the life assured as that of his birth, and whether the 
correotitude of that date or the age of the life as at the date of the proposal, 
be admitted or not. There is commonly a reference to any conditions’ 
imposed by the policy as to residence, occupation or foreign travel. 
And one abnost invariably finds a space reserved in the Schedule for a 
reference to “special’’ conditions. Such special conditions are usually 
endorsed on the bach of the instrument : unless they be so few, or are 
capable of being quite briefly expressed, when they may be stated in the 
space provided in the Schedule itself. 

The policy, to be binding on a corporation bmited by shares, needs 
to be signed by someone properly authorised to bind the company to 
such a contract. Usually any member of the board, who may be a 
local director, has the requisite authority under the Articles. 

For the insurer’s protection in the matter of correctly filling up such 
portions of the instrument as are not printed, the policy usually bears 
the signature of someone styled “The Manager” and, often enough, other 
signatures, namely of those whose duty it happens to be to certify that 
the instrument correctly sets forth all the terms agreed upon between 
the parties. 

If there has been prior cover given to the assured, the instrument 
may bear the date of that cover.* In any case the risk attaches from 
whatever date the instrument bears, unless otherwise shown on the 
face of the poUey. 

A policy may be invalid for want of the proper stamp as required 
by the revenue law.® 

Besides the endorsement of any special conditions, a policy which 
is purported to be assigned is usually endorsed with a statement of 
that fact together with the material particulars. But under the law of 
India such endorsement is not essential, it being permissible to assign a 
policy of life insurance by a separate instrument in accordance with the 
provisions of section 38 of the Insurance Act.® 

Construction. — What has been said earlier in this treatise as to 
canons of construction with reference to other forms of insurance contracts 
applies to contracts for assurances on Uvea.* The law to be invoked for 
the purposes of such construction is the law of India, As already pointed 
out elsewhere in connection with this topic, a construction according 
to the law of India may bo claimed by a policy-holder, on contest, by 
virtue of the provisions of section 46 of the Insurance Act, 1938.® It 
may be added that while Courts in India as in England lean towards a 
construction which will validate rather than one which would invalidate 
a contract, they treat as of no effect anything which is in aid of an 
unlawful object or which would be opposed to public policy. If in such 
a case the offending term or terms may be severed, without making the 
contract unworkable, the Court will uphold the balance of the agreement 
between the parties. 


» More often cover of this kind is provided by what is known as an intenm 
policy. 

* Indian Stamp Act (II of 1809). ..... 

» Ab to assignment of life policies, see Appendix I. pp. xxm and xxiv, pott, 
and the discussion later in the present Chapter at pp. 46a---4o6, post. 

4 See Chapter IV, pp. 131-140, anit. 

4 See Appendix I, p. xxvii, pott. 
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Form. — As a specimeii of a recital ^in a policy issued by a well- 
known and long-established insurance concern in India the following has 
been transcribed from an inset in the undertaking’s own prospectus: — 

WHEREAS the Insurer has received a Proposal and Dedaralion for 
Assurance which Proposal and Declaration with the statements contained 
and referred to therein the Proposer named in the Schedule hereto has agreed 
shall be the basis of this Assurance, and has received the first Premium for 
an Assurance of the amount and on the terms staled in the said Schedule. 

The above recital is, in the form of policy here reviewed, followed 
by an operative clause so framed as to be itself conditional. It expresses 
the consideration partly by attracting what is stated in the recital and 
partly with reference to the expects performance by the assured of 
what is due from him in fvturo. It is thus worded : — 

NOW THIS POLICY WITNESSETH that in consideration of the 
premises and on condition that there shall be duly paid to the [Insurer] the 
subsequent Premiums as stipulated for in the said Schedule, the [Insurer] 
will upon proof to the satisfaction of its [Management] that the Sum 
Assured has become payable in terms of the said Schedule, he subject and 
liable to pay the amount thereof, but without interest, to the person or 
persons mentioned in the said Schedule as entitled thereto. 

In the policy under review the foregoing provisos are followed by 
yet another rendering payment under the policy conditional upon prior 
proof of age of the life a88ured,t and of the title of the person or persons 
claiming payment. 

All the foregoing provisions may, as a matter of form, be compared 
with another type of policy in use in India by another old-established 
insurance undertaking. It is boldly headed with an address indicative 
of the place where any notice of assignment must be given. It will be 
seen that the more old-fashioned form of recital is dispensed with, and 
that the instrument begins with a concise statement of the consideration 
and the corresponding liability undertaken, with which is combined a 
statement of the basic condition of i>ayment . The whole passage referred 
to reads as follows: — 

THIS POLICY OF ASSURANCE granted by the [Insurer] 
WITNESSETH that in consideration of the payment already made to the 
[Insurer] of the first premium or first instalment thereof as stated in the. 
subjoined Schedule for the Assurance the particulars of which are staled in 
the said Schedule and of the svAseqvent premiums or instalments of premiums 
if any to be paid as thereby provided the [Insurer] doth hereby agree that 
upon jrroof satisfactory to the [Management] of the happening of the Event 
or Events on which the Sum Assured is to become payable as described 
in the said Schedule and of the title of the Claimant or Claimants the 
[Insurer] will pay the sum staled in such Schedule as the Sum Assured to 
the person or persons to whom by such Schedule the same is made payable. 

Equally concise is the next clause framed as a c.omposite proviso 
to the first. There are no other provisos. The passage alluded to reads 
as follows ; — 

PROVIDED ALWAYS (1) That the Proposal and Declaration and 
the Answers mentioned in the Schedule shall be held to form the basis of this 
contract and (2) That this Policy shall be svltject to the several Conditions 
hereupon endorsed which are to be deemed part of the Policy. 


^ See the common stipulation as to proof of age disouBsed at pp. 414-417- 

post. 
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By the foregoing proviso there are directly attracted all endorsements 
by way of conditions which may appear anywhere upon the instrument. 
In the particular instance the prints endorsements, headed “privileges 
and conditions ”, are seven in number and appear on the reverse of the 
instrument. 

In the first-named specimen to which reference has been made 
above, the provisos appearing on the obverse of the policy number four, 
and the pri-^eges and conditions set out on the reverse amount to fifteen. 
Prominent among the said provisos is one which may for convenience 
sake be termed a combined warranty and forfeiture condition. It roads 
as follows ; — 

PROVIDED ALSO that in case the said Premiums shall not he duly 
jiaid as ajoresaid or in case any special condition endorsed hereon shall be 
contravened, or in case it shall hereafter appear that any untrue or incorrect 
averment is contained in the Proposal and Declaration above mentioned, or 
any fact in the statements referred to therein, has not been truly and fairly 
stated, or that any material information has been withheld, then and in every 
such ease, this Policy shall be void, and all claim to any benefit in virtue of 
these presents shall cease and determine, and all monies that have been paid 
in consequence thereof shall belong to the [Insurer] excepting always in so far 
as relief is provided in terms of the Privileges printed on the back hereof, 
or may be. lawfully granted by the Directors. 

It will be observed, when comparing the foregoing provisions of the 
two forms of instruments under consideration, that both expressly attract 
the relative propt>sala and declarations made by the eissur^ and seek to 
make them the basis of the contract. The word "Answers”, appeat^ 
in the proviso on the obverse of the policy conspicuous for its brevity, 
has reference to something appearing in the Schedule. The only passage 
in the Schedule relating to any answers is in the space design^ for the 
insertion of the date when answers to questions put by the medical 
examiner were given. There is no reference to any declaration other 
than the one covering the proposal. Thus, in order to determine the 
effect of such w arranties as the assured may have given in respect of the 
medical questions only, much may depend upon the phraseology used 
in some further declaration : unless, of course, the declaration appended 
to the proposal shall have been so drawn as to cover the answers given 
to the medical examiner as well. . . 

Adverting to the first of the tw'o policies under examination, it is 
to be observed, from what appears on the obverse side of the instrument, 
that the assured has expressly agreed to the avoidance of the policy, to 
have no claim to benefit under it, and to forfeit all premiums, if any 
statement in the proposal or declaration or in any other statement 
referred to therein shall be “untrue” or “incorrect” or has not ^n 
“fairly stated” or if any “material information has been withheld . 
Assuming the declaration thus attracted to have been drawn on norma 
lines the effect of any breach of this condition must be to render avoidanre 
of the contract and forfeiture of premiums inescapable save on the ground 
of fraud, duress, undue influence, or some fimdamental mistoe so going 
to the root of the whole contract as to indicate that the parties thereto 

were never ad idem.^ , 

There are other topics attracted by the provisions of the vanous 
conditions, to which the re ader’s attention has been called in the foregoing 

1 For the effect of “coercion", “undue influence ” and “mistake”, see Chapter 
JI, pp. 31-36, ante. 
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spedmeits, which need separate treatment rand these topics will accord* 
inglj be briefly dealt with under appropriate headings hereunder. 

Taking these topics in their logi<^ order they may be dealt with 
under “Piwf of age”, “The agreed contingency”, “Claimant’s title”, 
and “Privileges”. 

Proof of age. — ^The importance of establishing the correct age of 
the life insured has been alluded to in the early part of this Chapter. 
All policies of life insurance now-a-da5'8 insist upon what they call 
“satisfactory proof of age”, or “proof to the satisfaction of the insurer’s 
directors”, as a condition precedent to payment of the policy monies. 
The proof required may thus be adduced at any time, from some stage 
in the original negotiations to some date after the life has dropped, or, 
in the case of endowment policies, after the age contemplated by the 
instrument has been attained. But the nature of the stipulation is that 
no claimant under the poUcy will get anything unless and until the 
“proof” (so-called) as to age ^all have been adduced and accepted. A 
stipulation as to proof of age which is so framed as to make compliance 
with it a condition precedent to recovery under the policy is unaffected 
by the provisions of section 46 of the Insurance Act, 1938.1 

Neither of the policies under examination present any exception to 
the practice alluded to. The first of them, by the terms of the second 
proviso appearing on the obverse side of the instrument , expressly demands 
such proof. In the other policy the relative stipulation appears as 
No. 6 of the printed “conditions”, set out on the reverse of the instrument, 
and is of course attracted by clause 2 of the composite proviso appearing 
on the obverse side of the policy. The condition alluded to is thus 
worded : — 

“Satisfactory proof of the date of birth of the Life Assured must be 
furnished before any payment is made by the [Insurer] under the Policy. 
If at any time the age shotild be found to have been understated in the Proposal, 
the reduced amount assured by the Premium actually paid {raith a correspond- 
ing deduction in respect of Bonuses, if any) will alone be payable under the 
Policy, whether such understatement should have previously come to the 
knowledge of the [Insurer] or not. Age will be admitted on the Policy at 
any time on satisfactory proof of the date of birth as stated in the Proposal 
being given. 

Ab a matter of law, “proof”, as required in the Courts of India, is 
the subject of express definition in the Indian Evidence Act.* What, 
however, both contracts insist upon is not necessarily legal proof, but 
proof to the insurer’s own satisfaction. Justice, equity and good con- 
science will, however, protect those entitled to the policy monies from 
being kept at arm’s length by insurers under an affectation of dissatis- 
faction with evidence tendered as to age, when, in the eye of equity, such 
evidence ought to be regarded as sufBcient. A single example must 
suffice. 

In Sm. Umarani Bose v. Modem India Life Insurance, etc., [1937] 
7 Comp. Cas. 199 (referred to earlier in the present Chapter),* there were 
six policies in suit, aggregating in value Rs. 3,0(X). They h^ been taken 


* The limitations imposed by sec. 46 of the Insurance Act, 1938, are 
discussed later in the present chapter onder the Caption " Indisputability ”. See 
pp. 433-436. post. 

* Section 3. The section is sot out at p. 296, ante. 

* See p. 372 (note 4), ante. 
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out by the plaintiff’s husband. The claim was by the widow. On the 
death of the assured bemg notified to the insurers together with the 
widow’s claim to the policy monies, the insurers sent her certain forms 
to be completed, apparently of the usual kind, and asked for certain 
documents. According to the facts, as found by the learned Judge, all 
the requisite information was given. There had been forwarded a 
certificate of identity. That had been completed in the presence of, 
and signed by, a magistrate. The certificate of death was over the 
signature of the medical practitioner in attendance upon the life when he 
died. There was an employer’s certificate, as well as another signed by 
the proper authority of the University of Calcutta as to the age at which 
the assured had matriculated there in 1911. All these documents 
were corroborative of the age which was in question, namely that the 
assured was about 44 when he died. This tallied sufficiently with the 
age as given by the life himself when effecting the insurance. The 
insurers, however, purported to be dissatisfied with the foregoing evidence, 
and issued a number of further interrogatories. The case was not made 
the easier for the defendants in the action, having regard to the fact that 
the assured was one of their own medical officers, and that the age which 
he had given when apjjointed by them corroborated the plaintiff’s case 
on the point. The Court held that the company “ought to have been 
satisfied with the proof of ago submitted to them”, inasmuch as the 
plaintiff had tendered to them “ reasonable evidence ” of the age. 

The kind of evidence acceptable for the purpose of establishing age 
under a policy of life insurance recently fell to be considered by a bench 
of the Calcutta High Court, sitting m appeal from an original decree. 
(Allianz ttnd StuUgarter Life Insurance Bank v. Hemanta Kumar Das, 
[1938] 42 C.W.N. 865.) The material facts were that the policy was 
issued on the 16th of February, 1934, and a day later the insurers returned 
to the assured a horoscope which he had sent them in support of his state- 
ment as to age. The policy contained a condition providing that the 
age stated in the application must be proved to the satisfaction of the 
company before any claim under the policy could be paid. There were 
certain instructions to the insurer’s agents which read: “however, in the 
case of male proponents above 45 years of age and in the case of all female 
proponents, the evidence of age must as a rule accompany the proposal for 
assurance. The scrutiny of the age cannot be undertaken until the proof 
of age has been accepted by the company. ” The instructions then concluded 
with a paragraph in the following words : — 

“ The company recognises as proof of age school or university certificates, 
extracts from service, book or official birth register and only in the absence of 
the above proofs, horoscope or entry in family Bible, hi the case of horoscopes, 
however, the company retains a right to scrutinize them according to its 
own standard as to their liability and may insist on a supplementary proof, 
if it is not satisfied ; it goes without saying, however, that an old genuine 
horoscope would, if in order ^ be accepted as final proof of age." 

The company, after scrutinizing the horoscope alluded to above, 
and returning it, then endorsed the policy with an admission of the age. 
The Court held that in the absence of any evidence that the admission 
thus endorsed upon the policy had been obtained by fraud, the insurers 
were bound by it. A similar view of the effect of such an admission was 
taken by the High Court of Bombay in ManekJal Kalidas Shah v. Yorkshire 
Insurance Co,, [1939] A.I.R. Bom. 161. 
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Where by the oontraot an insurer has imjposed upon the assured 
and those claiming under him the obligation of proving the age of the 
li& to the insurer’s satisfaction as a pre-condition to payment under 
the policy, the presence of an indisputability clause in the contract in 
the usual form — ^namely that the policy w£l] not be disputed on any 
ground save that of fraud— does not constitute an admission of the 
age which the assured has warranted, nor does it otherwise relieve him or 
the claimants from proving age if, prior to the claim, no such proof has 
been tendered and accepted. The effect of an indisputability clause is 
only to relieve the assur^ from the legal consequences which, otherwise, 
a breach of the warranty as to age would entail. (Oriental Government 
Security Life, etc. v. S. C. Ghatterjee, [1896] 20 Bom. 99.) 

In the Allianz case the Court had been referred to Brierley v. 
Brierley and WiUiame, [1918] P. 257, and In the Estate of May Goodrich 
deed., [1904] P. 138, where it was held that an entry in the register of 
births, deaths and marriages i.s by statute prima facie, but not conclusive, 
evidence of all the facts required by statute to be entered therein. It 
was recognised that in the case of such registration in India there was 
no such specific statutory inference. But it was argued — and the 
Court, accepted the view — that since entries of that kind in registers 
maintained by pubUc officials or by municipal bodies, the creatures of 
statute, were made in the performance of public duties, the maxim omnia 
praesumuntur rite ease ada > applied, and that consequently once the 
relative entries themselves have been proved, the facts sought to be 
established by them are treated as proved, unless the presumption of 
their accuracy be rebutted. It was conceded in argument that there 
must be some evidence of identity as to the individual named in the 
records tendered. It is elementary, however, that such evidence may be 
<lirect or circumstantial. 

Earlier in the present Chapter reference has been made to the need 
for a greater degree of governmental insistence upon the proper 
registration of births, marriages, and deaths throughout British India. 
It is the unsatisfactory nature both of the present law relating to such 
registration, and the lack of proper and sufficient control over the 
.system, — such as it is, — which so often renders it necessary for individual 
citizens of India to rely upon a horoscope as evidence of age. 

The value of a horoscope for such a purpose may, in the case of 
some readers, need a little explanation. 

Horoscopes may be drawn at any time. Such information as they 
purport to give with regard to an individual's future depends entirely 
upon the accuracy of the facts concerning the date and hour of birth 
with which the astrologer has been provided. The document, therefore, 
does not purport to prove the date of a birth, but, on the contrary, seeks 
to foretell dangers, upon the assumption that the date of birth given is 
true. The best that can be said, therefore, of a horoscope as evidence 
of age, is that if it purports to have been drawn shortly after birth, and 
was in fact so drawn, the information given as to the date and hour when 
the child was bom might reasonably be supposed to be true ; for the reason 
that the parents or others desiring to obtain a horoscope for the ohild 
would, at that time, have had no motive for obtaining such a document 
save for its advertised utility to the infant in after years, which utility 
would be defeated unless the astrologer at least started right. Obviously 


* .“Everything (neoemary to be done) will bo presumed to have been propeHy 
done. 
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quit6 differont ooosider&tions if the horoscope turns out to hsve 
been drawn much later in life. It is, unhappily, well-known in TnHin. 
that horoscopes are frequently drawn for fraudulent purposes. Thus, 
insurers who are minded to accept them at all in proof of an applicant’s 
ago commonly scrutinize them with great care and with the help of some- 
one having experience in the detection of forged documents. 

The agreed contingency. — It will be remembered that the essential 
nature of a contract of insurance is the undertaking to pay a lump sum 
of money on the happening of an agreed event. Unless and until therefore 
the contingency agreed upon between the parties shall have occurred, the 
jKilicy money does not become due and payable to anyone. Accordingly 
insurers have a right to be siitisfied that the event in virtue of which the 
sum assured becomes payable has, in fact, occurrefl. A clause in the 
relative instrument asserting this right is strictly speaking, superfluous, 
since the essence of the contract is as above stated. However, in both of 
the policies under review are to be found appropriate stipulations requiring 
satirfactory proof of the relative event having taken place as a condition 
precedent to entertaining a claim. 

Tn John Ore. v. Orienlal Goremmenl Setririly lAfe Assvrance, etc., 
[192!)J A.I.R. Mad. 347, it was held, on the construction of the policy 
in suit, that there must bo such proof of death as the insurer’s rules 
require, or "reasonable” proof tendered. In an endowment policy 
what has to be established is that the life covered has attained to the 
age agreed upon Ixjtween the parties. In a combined whole-life and 
endowTnent policy either the date of the death or tlie attainment of the 
ago requisite for the endowment agreed upon must be established, which- 
ever of the two contingencies envisaged is the basis of the claim. In all 
cases where the fact w Inch has to be proved is one involving the identity of 
the life the insurer may reasonably insist upon the same kind of proof. On 
the agreed contingency occurring the policy is said to Itave ‘‘ matured 

Claimant’s title. — It is obvious that an insurer must be astute to 
see that the person claiming the sum assured is, so far as ho can ascertain 
from the facta, the individual legally entitled to the money. Such a 
claimant may, in the r'ase of an endowment policy, be the life himself, 
or a child or seTWant of the assured or anyone else covered by the doctrine 
of in-surablo interest. The claimant may be a nominee, the heir at law, 
or the transferee of the rights under the policy by a deed of assignment or 
by endorsement on the fiolicy as permitted by the Insurance Act, 1938. 
Here, again, there should be at least prima facie evidence of the claimant 
being the jxirson he asserts himself to be, and secondly, evidence to show 
that he has the rights which ho claims. The decision v hioh the insurer 
has to make, therefore, often involves questions of mixed law and fact. 
Yet the law does not comjxtl him to turn liimself into a court of justice. 
It does not forbid him to jjav to the WTong person. But the law of the 
land is that he who carelessly pays to a wrong person, does not thereby 
acquire any defence to the right person’s claim if and when the latter 
comes to be made. It is thus rather in protection of himself that ^ 
insurer insists upon evidence from wliich a reasonable person might be 
led to believe that it is the rightful claimant with whom ho is deah^. 

It may sometimes be wise for an insurer to avail himself of the 
provisions of section 47 of the Insurance Act, 1938,* for example, u 

* The effect of maturity in suspended so long as any condition precedent to 
paying out remaina unfulfilled. • 

^ See Appendix I, pp. xxvii, xxviii, post. 

27 
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iuBTirras are honeetly in doubt as to the iofflcienoy of the proof of title 
tendered to them, or if there be oonfiioting claims to the money assured, 
or if, for any other adequate reason, it is impossible otherwise than by 
paying the money into Court and obtaining the Court’s receipt, for the 
insurer to obtain a satisfactory discharge for payment under the policy. 
The advantage to be gained by an insurer so positioned is that by 
sub-section (2) a receipt granted by the Court for the money assured by 
the policy constitutes a sufficient discharge of his obligations to the 
rightful claimant, whoever that may be. The provisions of the section 
are such as to guard against its use save under circumstances of good 
faith and on adequate grounds. The Court wiU not entertain an 
application to make payment into Court under the procedure created 
by the section untU six months shall have elapsed, calculated (in the 
case of an endowment policy) from the maturing thereof, or (in the case 
of a whole-life policy) calculated from the date of the receipt of notice 
as to the dropping of the life insured; nor later than nine months after 
the policy shall have matured, unless the insurer docs not become 
immediately aware of the policy having matured, in which case the period 
of nine months is calculated from the date on wliich the insurer shall 
have received notice of that fact.i 

Naturally the insurer is required to transmit to the Court, as and 
when received, every notice of claim received by him after the date of 
his appUcation for permission to make use of the procedure alluded to.* 
The Court must then cause notice of the fact that the insurer has 
paid the sum assured into Court to be served upon every ascertained 
claimant.* Where there is more than one claimant, and some one of 
the number applies to withdraw the amount so paid into Court, the 
Court itself must at the last -mentioned claimant’s cost give notice of 
every such application to every other ascertained claimant.* 

The costs of an application under sub-section (J) for permission to 
pay the sum assured into Court will be home in any event by the insim»r; 
but all other costs resulting therefrom are in the discretion of the Court.* 
The insurer’s application must be strictly in accordance with the pro- 
visions of sub-section (3). 

Once the procedure under section 47 has been made available to the 
insurer by permitting him to pay in the sum assured, the Court must 
then take upon itself to decide all questions relating to disposal of it.* 

Monies so paid into Court must, by virtue of sub-section (5), be 
invested by the Court itself in government securities pending the disposal 
of any claim. It goes without saying that the interest earned will be 
added to the capital sum paid in, and that the rightful claimant to 
the capital will be entitled to the interest thus earned, subject always 
to the deduction by the Court of any sum which the claimant may be called 
upon to pay towards costs. The Statutory Rules are silent as to proce- 
dure under section 47 ; but tbe section itself would seem to provide 
a sufficient guide. (For “ claims to inherit ”, see pages 449-461, po«t.) 

Privileges. — ^The word “privilege”, as referring to something to 
which the assured becomes entitled under the policy, is used in both of 
the specimen instruments which have been above referred to. In the 
literature relating to life insurance the word “privilege” and tbe word 
“benefit” are sometimes used as interchangeable. It is probably better 


> Sob-Mcs. (/) and (4). 
* Ibid. 


• Bub-«ec. (4). 

* Snb-«eo. (4). 


* Subsieo. (7). 

• Sub-aec. (4). 
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to rostriot tlio word bonofit to soxnotbiiig CApBrble of 6zpF68sion 
in ternw of money, keeping the word “privilege” for some special 
inducement such as a specified relaxation of a rule or condition which 
would otherwise operate against the assured and in favour of the insurer. 
Thus “benefits” under the policy would include, besides the sum assured, 
any bonus added thereto, and any other method by which the policy- 
holder might participate in the insurer’s profits, as well as the provision 
under the policy of any money by way of compensation, indemnity or 
otherwise, consequent upon the assur^ having sustained disablement 
as the result of an accident. As examples of “ privileges ” might be cited 
clauses specifying “days of grace”, convenient methods of reviving 
lapsed policies, conditions avoiding forfeiture, permission to pay premiums 
by instalments, and the detail of oflFers made by insurers the acceptance 
of which would entitle a policy-holder to obtain a fair monetary con- 
sideration for surrendering his iioUcy, or which would enable him to 
obtain what is called a “paid-up” policy long before, in the natural course 
of events, it might be expected to mature. This is by no means to 
exhaust the list of terms which commercial ingenuity has evolved, and 
to which insurers can rightly {K>int as providing the policy-holder with a 
“privilege”. But the bargains so struck are for the most part rather 
of commercial than of legal interest, and a discussion of them would 
be beyond both the scope and the scale of this treatise. 

It is sometimes, however, a nice question to determine whether 
all which a policy-holder imagines he may claim by way of a benefit or 
privilege is as stable as he might Hupjwse it to be. 

The modem insurer is almost always a joint-stock company. Under 
the law of India, as of England, a company is but another word for a 
corporation aggregate ; and the same may be the creature of a statute, 
a special charter, or may be self-created, though governed by appropriate 
special legislation such as in England and in India is commonly referred 
to as the “ companies acts ”. The powers of a company are derived from 
and limited by what appears touching its objects in its Memorandum 
and as the same como to be worked out in its Articles of Association. 
Many cximpanies take powers to make bye-laws, by which they propose 
to govern themselves in respect of a particular class or classes of business. 

The powers thus taken may often afiect the terms of a contract or 
contracts into which a company has entered. Contracts of insurance 
are among those which are frequently so affected. 

To guard against misunderstanding and n-sultant disappointment 
on the part of policy-holders, some insurance companies include in their 
contracts a stipulation that the provisions of the articles of association 
should be deemed to be part of the policy. One example of such a 
stipulation and of its effect in tho particular instance must suffice. In 
1894 the House of Lords, in M iiirhead v. Forth <fc North Sea Steamboat 
Mutual, etc., [1894] A.C. 72, had to decide a marine insurance case in 
which the contract in suit contained such a stipulation. The policy 
itself contained a condition based upon a particular Article. It had been 
found, as of fact, that the Article relied on was invalid for want of com- 
pliance with certain conditions of the Companies Act. Nonetheless the 
Court held the condition binding : the ratio of the decision being that by 
the terms of the bargain the conditions were subject to the Articles as 
they appeared, and the validity of any particular Article concerned not 
the poUcy-holders but the shareholders. 

Often the working out of a scheme of participation in profits depends 
upon bye-laws and rules which, by the Articles of Association, an insurance 
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company may alter from time to time. The question, therefore, arises 
as to how far, if at all, a contract of life Insurance under which a dis- 
tribution of profit is to be made at certain specified times or in some 
other way specifically conditioned, can be affected by powers taken under 
the Articles to alter the relevant rules. This was the question posed in 
British Equitable, etc. v. Bailey, [1906] A.C. 36. In that case the evidence 
disclosed the powers taken by the comjmny to include that of altering, 
repealing and suspending any of its bye-laws. It was held that, although 
the company’s bye-laws as existing at the time of the proposal relating 
to the policy in suit had been advertised, and undoubtedly operated as 
an inducement to insure w'ith it, the ajqa-llant company did not thereby 
bind itself not to use its powers to vary such bye-laws, and consequently 
policy-holders must be deemed to have contracted on the basis that such 
powers were exercisable. In the particular instance the company had 
exercised its said powers, and by virtue thereof, had altered its rules 
governing the distribution of its profits in the form of bonuses, after 
the date when the policy in suit had been taken out. 

Special clauses. — Mo.st policies contain a number of special clauses 
in the nature of “Exceptions", i.e., they restrict the circumstances under 
which the policy will be valid; or which — to use other language — exclude 
death or disablement under certain specified circumstanct's from the 
risks assumed. Some of the commoner conditions having the foregoing 
characteristics will now be briefly considered. 

Travel, residence, occupation. — Restrictions on any of these heads 
are rarely found in ordinary policies of life insurance. Some or all of 
such restrictions are common in many forms of accident insurance ; for 
which reason they will appropriately enough appear in a life policy 
where the same is so drawn as to include disablement benefits. In most 
modem policies of life insurance where, by the bargain struck between 
the parties, there are to be no such restrictions, that fact is expressly 
Btat<d on the face of the instrument, usually in the Schedule. For 
example, in the first of the two specimen policies from which quotations 
have been made earlier in this Chapter there occurs among the printed 
conditions on the reverse of the instrument a paragrajili reading: “This 
policy is free from all restrictions as to travel, residence and occupation") 
while in the second of the two policies alluded to, the Schedule has a 
space referring to “ Conditions as to foreign travel and residence and as to 
occupation" . The insurer in the last-named instance, where he means 
to impose no restrictions in the aforesaid regard, customarily completes 
this part of the Schedule bv filling in the words “tvorld-wide arid occupation 
free". 

War. — In the foregoing jiages the kind of policies chiefly alluded to 
have been whole-life or endowment policies or combinations of the two. 
It may, therefore, be well to remind the student that included in the 
nature of life insurance business are contracts more limited in scope. 
The case to which the reader’s attention will now be drawn illustrates 
just such a contract. It also provides an example of a particularly 
important restriction, of a kind often to be found in policies of life 
insurance now-a-days. 

'The case above alluded to is Coxe v. Employers Liability Assurance, 
etc., [1916] 2 K.B. 629. The material facts may be thus summarised. 

The assured was a certain Captain E. who in 1906 had taken out 
a policy of insurance. By it he was insured against death “caused 
accidentally wUhin the VnUed Kingdom by violence due to external 
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and visible means". One of the conditions endorsed upon it read as 
follows : — 

“This policy does not insure against death or disablement, directly or 
indirectly caused arising from, or traceable to any of the following, viz., 
self-injury or suicide, irUoxicaiing liquors, war, invasion or civil commotion." 

The action was brought by Captain E.’s executor to recover the sum 
assured whi(!h, with bonuses, had amounted to £1,460. The matter in 
controversy between the parties was whether the assured’s death was 
within the exception as to “war" . 

During the month of May, 1917, the assured was in command of a 
company of soldiers forming a permanent guard over a certain railway 
junction in England. This duty involved the posting and the periodical 
inspection of sentries in and about the station, goods yard, signal boxes, 
etc. The restrictions iinpo.sod on lighting by the Defence of the Realm 
Regulations t.hen in force had the effect of plunging the vicinity of the 
station and its approaches by railway in almost total darkness during 
the hours between sunset and dawm. In order to insptset a particular 
sentry post the assured had to make his way for a considerable distance 
by the side of a line of rails. W'hilst so walking by the side of the line 
for the purposes of such insiioction the assured was accidentally knocked 
down by a ptissing engine or train and killed. 

In arguing the case for the plaintiff, counsel contended that such an 
accident might equally well have happened if there had been a “mobiliza- 
tion” only, and no actual “war”. The maxim causa proximo von 
remola spectatur pervaded the whole of insurance law. The war in this 
instance could not be .said to b<' the causa proxirna. 

Scrutton, J., in giving judgment, observed that the words “caused 
by” and “arising from” presented no difficulty. They had always been 
construed as relating to the proximate civuse. The words "traceable to” 
would not necessarily, of themselves, go any further. They were very 
vague. If they wore the only words to b<‘ construed, tlion if the defendants 
chose to oini)loy such vague words, those words would be construed 
strictly against them, according to the ordinary maxim. But the words 
“directly or indirectly ” were inconsi.stont with tho other maxim, proximo 
non remota causa, and thu.s had the effect of taking tho contract out of the 
maxim. Holding also tliat the facts brought tho death if not directly, 
certainly indirectly, to a state of war as the jiiodi.sposing cause for the 
assured lieing where he was wlioii ho was killed, the case fell within the 
exception and the plaiiitiff could not recover. 

The outbreak of an Euroja-an war in September, 1939, found India 
curiously positioned. Strategically she was at once involved. Tactically 
she could hardly be so unless Rus.sia, Italy or Japan were to enter the 
arena of conflict against the allies, or were independently to wage war 
against the British Empire. 

A certain flow of volunteers from tho Indian peninsula overseas was, 
however, to be cnvisageil. So was the jwssing of a number of persons 
from civilian life into the auxiliary or other military or naval services in 
India itself. 

Insurance undertakings concerned in life insurance business in India 
thereupon addressed themselves to designing some form of reasonable 
cover for persons so positioned, notwitlistanding any war Exception 
appearing in the original instrument. Eventually a number of such 
undertakings agreed upon a common clause for insertion in life policies. 
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and the same has been regarded ae offeiihg an attractive proposition 
£rom the assured’s point of view. The clause is thus worded ; — 

“ Notwithstanding anything herein contained to the contrary it is 
hereby declared that ehotUd the person whose life is assured proceed beyond 
the limits of India, Burma and Ceylon or become engaged in Hilary, 
Naval or Air Force Service, he must immediately give intimation to the 
[Insurer] and make such eaira payment as the [Management] may require ; 
failing sxuh intimation and payment if the death of the person whose life is 
assured shall arise either directly or indirectly from any tear {whether war 
be declared or not) the amount payable under this Policy shall he limited to 
a sum being either ; — 

(o) The total amount of premiums {exclusive of extra premiums) 
paid hereunder less any sums paid by the [Insurer] in res- 
pect of Bonuses in Cash, portions of sum assured or of 
surrender value, or olhenvise. or 

{b) the surrender value of the Policy whichever shall be the greater, 
but shall not exceed in any case the sum assured stated 
herein and attaching Bonuses, if any.” 

The student will note the limitation which the ordinary war excep- 
tion clause imposes upon any other clause which, but for such restriction, 
might in terms afford a general permission to vary the oecupiition or 
place of residence of the a.ssured, and to travel anywhere and anyhow, 
at will. Naturally the degree to which a war restriction or other like 
danse so operates is entirely one of construction in every c.ii8e. The 
value, however, of a clause such as is s<‘t out immediately above, and 
which expressly extends the insurance tii those who may have to pass 
from civilian life into one or other of the armed forces of the Crown, or 
who may be obliged to travel abroad under circumstances which will 
add a risk or risks occasioned by warlike conditions, was all the more 
to be appreciated by the general public in India. 

Suicide. — In both the jK>lieie« quoted already cited ae specimens 
there appears a clause making payment under the policy conditional 
twler alia upon the life not dropping by suicide vitliin a period specified 
in the clause. 

In the first, the relative clause is expressed as a “ proviso” and is 
printed upon the obverse of the instniinent. It rends as follows: — 

“PROVIDED ALSO that in case the. Life Assured shall, within one 
year from the date of commencement of this Assurance, commit suicide, 
whether insane or not at the time, the liabilHy of the [Insurer] shall be limited 
to the extent of any beneficial interest which any person [other than the 
Life, Assured) shall prove to the satisfaction of the. [Lisuror] to have been 
acquired in the Policy bona fide and for valuable consideration, and of which 
notice in writing shM, at least one Calendar memth previous to his death, 
have been given to the [Insurer] at [his] office in ... . and satu; and except to 
that extent this Policy shall he void and all claim to any benefit out of, or 
interest in, the Funds of the [Insurer] by virtue of these presents shall cease 
and determine." 

In the other specimen policy drawn upon for illustration the 
corresponding provision figures as Condition No. 7, and is printed on 
the reverse of the instrument. It is in the following words : — 

"7. Should the Life Assured die by his {or her) own hands before 
the Pciiey has been in existence three years, whatever the circumstances in 
whieh the act was commuted, the Policy wiU become void, except to the 
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extent hereinafter provided,, viz. ;--It voiU he available to indemnify any 
^eon or persons {other than the Life Assured) who has or have an interest 
in the Policy acquired for a sufficient pecuniary consideration against any 
loss in connection toith such interest occasioned by the d^h of the Life 
Assured in manner aforesaid : provided that where such interest has been 
acquired by assignment or charge of the Policy notice thereof in writing 
shall have been received by the [Insurer] prior to the date of death." 

The terms of the two foregoing clauses, when contrasted, exhibit 
the following amongst other differences : — 

In the first-named clause the important words are "commits suicide 
whether insane or not”. In the other the words are “die by his {or her) 

own hands whatever (may be) the circumstances in which the act was 

committed" . 

By the one instrument the benefits are not completely secured till 
three years shall have passed ; in the other they are safe after the expiry 
of one year. Each instrument, save to the extent indicated in the 
relative clause, creates a term of the contract whereby the policy becomes 
void. 

In England the word “suicide" is a term of art, and imports not only 
that the person dies in coasequence of some self-inflicted injury, but that 
the intention behind that injury was to bring about death. Thus, so 
far as a contract attracting the law of England be concerned, a clause in 
which the act which may avoid the contract is described as “suicide", 
will be strictly construed against the insurer. Consequently nothing less 
than suicide, in its technics,! sense, will do. So if a man were to die as 
a result of a self-inflicted injury, but uithout the intention of thereby 
bringing his life to an end, the policy could not be avoided on the ground 
of suicide, no matter when or how the act relied upon occurred. 

In the olauae in which the word “ suicide" appears the words “insane 
or not" also appear. Thus under that particular clause the condition of 
the mind at the time of committing the suicide is quite immaterial. 

Adverting to the second policy, the words there used are seen to 
be much wider; and oven when given a meaning (as they must be) the 
moat favourable to the assured, they plainly include a death following 
upon any self-inflicted injury, however unintentional. In fact the clause 
seems to have been drawn with an eye to avoiding certain decisions in 
America, wherein the words “death by his own hand whether voluntary or 
involuntary" have been regarded as having much the same meaning as 
“suicide sane or insane ", a construction which, according to the American 
view, would not prevent the rocoverj' of the policy monies in a case of 
purely accidental death attributable to the life’s own act. (Keels v. 
Mutual Reserve, etc., [1886] 29 Fed. Rep. 198; Home Benefit v. Sergeant, 
[1891] 124 IT.S. 691.) 

But there must be some language to which an insurer can resort in 
order to differentiate between (a ) an intentional killing of himself by a 
sane man and (b) intentional killing of himself by an insane man and (c) 
an accidental killing of himself by a man whether sane or insane. Like- 
wise, if words can be used (as they surely can) to distinguish the foregoing 
wholly different facte, some general clause nuist also be frameable whereby 
all the foregoing circumsUncos are brought within one general notion 
It is respectfully submit te<l that the words quoted from the last-named 
specimen policy have that effect. , , , ^ 

In a recent case in England the plea was allowed to be raised that 
any suicide clause, no matter how worded, was void at Common Law, 
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and therefore that (with certain qualifications), no one claiining under it, 
no matter when the death oconned, could recover under the policy. A 
aimilar plea was raised in two Indian cases, with quite a different result. 
Some account of these three cases would seem to be necessary ; and as an 
aid to understanding the respective raiiones decidendi the student may 
be glad to be reminded of certain matters of history. 

By the CJommon Law of England the intentional taking of human life 
has for centuries been, and still is, regarded as an heinous crime, unless 
such killing be done in due cour.se of law or under the protection of the 
law. The taking of human life under circumstances unprotected by 
the law of the land was and is a ’‘felony”, and the person who carries 
out the deUberate and unprotected killing is styled a “felon ”.i One 
who intentionally takes bis own life commits a felony against himself, 
and accordingly becomes a felon in respect of the crime so committed 
upon himself.* In earber days to be convicted of a felony carried with 
it disabilities which have since been removed by stattite.* But by the 
time of Hawkins it was already well-settled that the disabilities under 
which the murderer of another and certain of bis relations fonnerly 
laboured, were neither so many nor so far-reaching in the ease of suicides. 
For example, forfeiture in the case of suicides did not extend to lands of 
inheritance, nor wa.s the felon’s bloofl corrupted, nor was his wife barred of 
her dower. (Hawkius’ “Pleas of the CYown”, Bk. 1, Chapter IX, Sec. 8.) 
In the law of England the moat heinous form of killing went, and still 
goes, by the name of Murder. That suicide was always regarded as 
murder is sufficient!}' plain from the words of the old inquisition whereby 
it was stated of the dead man that he felanke et volurUarie se ipaum inter- 
fecit et murdravit* (Hale’s “Pleas of the C’rown”, Chapter 31, p. 412.) 
Although after 1870 forfeiture no longer was allowed as part of the penalty 
for felony, that fact left untouched the doctrine that the criminal must be 
prevented from obtaining any benefit from the commission of the crime. 
In actions on contract, the Courts would not enforce anything which 
would result in any such benefit to him or his estate; thus applying the 
maxim ex turjn caum non oritvr actio “It appears to me” said Fry, 
L.J., in Cleaver v. Mut-ual Reserve Fund Life Assocn., [1892] 1 Q.B. 147 
at 166, “that no system of jurisprudence can with rt'iison include 
amongst the riglits which it enforces rights directly resulting to the 
person asserting them from the crime of that person. If no action can 
arise from fraud, it seems impossible to suppose that it can arise from 
felony or misdemeanour.” Now, so early as 1830, I»rd Lyndhurst, C., 
had refused to allow the assignees of a hankrij[)t who had been convicted 
of forgery to recover the proceeds of a life insurance taken out by 
the forger,® and in Horn v. Anglo-Anstralian and Universal Family 


1 Readers of Chapters IV, V and VI of this treatise will have come across 
other examples of “felony” at Common Law or by statute; and will have noticed 
also that lesser crimes are known in the law of England as “misdemeanours". The 
Indisfi Penal Code makes no such distinction; nor does the word "felony" find any 
place in the statute. What are known as “ crimes" in tlio law of England are 
throughout the Indian Criminal Codes referred to as “offences". 

* Hence the words /elo tie «e, an expression with which students of the English 
law of crime will have long been familiar. (Felo is the felon; felonia the class of 
crime.) 

* By the Forfeiture Act, 1870. Forfeiture is no part of the penalties incidental 
to any class of offence under the Indian Penal Code. 

* “Feloniously and intentionally killed and murdered himself.” 

t “ Out of a shameful cause [or matter] an action [at law] cannot arise." 

' Amicable Society, etc. v. BoUand (commonly called “ Fountleroy'e Case”), 
{1830] 4 Bligh, N.S. 194. 
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Life Ate., [1861] 30 L.J. Ch. 611, Wood, V.C., after referring to Lord 
Lyndhurst s reasoning, said, * So the argument might be pursued — 
although I do not know that any case has so decided — to the same extent 
in the case of a person committing suicide while in a sane state of mind 
thus committing a felony and losing his life thereby ...” ’ 

With the foregoing sketch of the historical background before him, 
the reader may now find it easier to appreciate the nature of the con- 
troversies which had to bo dealt with in the throe recent cases alluded 
to earlier in the present section. The first of these arose out of the suicide 
of a certain Major K. The claim was made against Major R.’s insurers 
by his administratrix. (Beresford v. The Royal htsurance Co., [1936] 155 
L.T. 210.) Swift, J., gave judgment for the plaintiff. On appeal the 
Court (Lord Wright, M.R., Romer and Scott, L.JJ.) reversed that judg- 
ment holding (a) that suicide being a felony, it was contrary to public 
policy that the suicide's admiiiLstratrix should recover on the latter’s 
policy on the hnpjiening of the suicidal event, {h) that the administratrix 
was affected by all the defences wliich wouhl have been available against 
the assured himself or his assignee. Lord Wright, M.R., comtnenting 
upon the fact tliat the |K)int had never cx))re,ssly arisen before in any 
reported case, drew attention to the notorious fact that Coroners’ juries 
were reluctant to bring in a vor<li<'t of felo <l( st, preferring to find that the 
deceased had commit te<l suicide while of iiiLsoimd mind. In Major 
R.’s case it proved impossible for the memberH of the jury t to come to 
any other conclusion than they had done In answei' to certain specific 
questions left to them by the judge, they found Major R. not insane, 
but that when he shot himself he was possessed of that degree of physical, 
intelloctual and moral control over his a<’tioiis which a normal man would 
have. 

The undisputed facts upon which the foregoing verdict depended 
were that the aggregate sum secured by the policies (taken out some 
years earlier) stood, on the matenal rlate, at £50,000. Until the last pre- 
miums foil duo Major R. had somehow managed to keep them up, partly 
by borrowing from the insurers themselves again-st the relative surrender 
values. On the 16tb of July, 1934, some £400 still remained due. Days 
of grace, however, had been gratuitously extended up to 3 p.m. on the 
3rd of Arifpist. The assured’s debts had, however, amounted to more 
than £60,000; ho had no assets, and was at tho end of his credit. Some 
few minutes before 3 r.M. on the last-mentioned date he shot himself in 
a cab. The act waa pronieditatorl, in the sense that the assured had 
determined ujxm it, should he fail to raise the nece,saary monies during 
that day and before the jKilieies luf>sed; for ho had left wdth his solicitors 
a letter in which ho showed himself as realising that whiif he was about 
to do would amount to a teehnieal fraud on the insurers; but he felt 
that what thev would pay out, less the loans, would bo a relatively 
small loss comfwred to what would be sustained by his other creditors 
who had lent him money on tho strength of those ])olicies, if the same 
wore to lapse. Tho judgment of the Court of Appeal is reported in [1938] 

8 Comp. Cas. 64. 

The plaintiff then carried the ease to the House of I^ords ([1939] 

9 Comp. Cas. (Pt. Ill) 1), where the matter was argued before Lords 
Atkin, Thankerton, Russell of Killowen and Macmillan. The House 
upheld the decision of the Court of Appeal. The effect of the decision 


> Tho jury horo referred to wea not the Coroner’s jury, but the Special Jury 
which sat with Swift, J., to try the civil action on the jwlicy. 
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is thus correctly summarised in the head-note of the report cited;— 
(1) There was no doubt that the insurance company promised the assured 
that if he, when in full possession of his senses, should intentionally 
tdl) himself during any period after the first year, they would pay the 
sum assured. (2) Such a contract was unenforceable in a Court of Law : 
the absolute rule being that the Courts would not recognise a benefit 
accruing to a criminal from his crime, and deliberate suicide had always 
been regarded in English law as a crime. As during the assured’s life 
he had power of complete testamentary disposition over the proceeds of 
the policies on his death, and the agreement for the assurance having 
been made by the assured for the express purpose of benefiting his 
estate after his death, the principle applitnl, and there was no right in 
his personal representative to recover any benefit which only took 
shape on his death. Lord Atkin added “I consider myself free to say 
that I cannot see that there is any objection to an assignee for value 
before the suicide enforcing a policy which contains an express promise 
to pay upon gone suicide, at any rate, so far a.s the payment is to extend 
to the actual interest of the assignee”. Lord Macmillan preferred to 
reserve his opinion “as to the position of third piirtios who have bona 
fde acquired rights for value under such policies”. 

In 193(5 the High Court at Lahore had before them the case of 
Co-operativt Agsvrance, etc. v. Sack Dev if- Anr. (6 Comp. Cas. 211). 
The policy in suit had uj)on it, in the form of a foot-note, a notice that 
the policy was granted subject to the company’s rules and regulations 
for the time being in force. It was contended, and so hold, that this 
entitled the company to have read into the policy the company’s regula- 
tions in force when the life dropped. Tlie material rule so attracted 
provided that, if the assured committed suicide within two years of the 
issue of the policy, the sum payable would bo the aggregate sum of the 
premiums by then paid and no more ; but that if -suicide was oommitted 
after the two years, there would be no forfeiture in any respect. The 
assured had taken out an endowment policy which was issued to him on 
the 22nd of December, 1919. The policy wa.s expressed as for the 
benefit of himself or, in the case of his death earlier than the matured 
date for the endowment, for that of his heirs or assigns. The assured, in 
the language of the judgment of the High Court, “put an end to his 
life by his own act”. In Ixjth the lower fburts the company had boon 
only concerned to argue the question whether the nilcs in force when 
the policy was taken out, or those in force when the policy matured, 
were to be incorporated in the contract. Under the first set of rules 
suicide at any time would disentitle the heirs or assigns to receive anything 
more than the premiums paid. Under the later rules the heirs (his two 
minor sons, suing through their mother as next friend) would receive 
the whole of the policy monies, because the suicide did not take place 
till after the expiry of two years mentioned in the relevant rule. In 
neither of the Courts below, therefore, was any et>ntention raised as to 
the validity of a contract of life insurance in such terms. 

But before the High Court, in Second Appeal, the contention wee 
expressly raised that the contract was void and inoperative as being 
opposed to public policy. 'The bench (Tekchand and Jai I.aI, JJ.) 
however, declined to entertain the plea at such a stage in the litigation, 
grounding their refusal upon the fact that there wae no finding (in con- 
sequence of the plea never having been taken in the origin^ Court) 
as to whether the assured when he committed the act of suicide was of 
sound or of unsound mind. 
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In 1938 the validity of such a term of a contract of life insurance 
expressly aroro for determination by another bench of the same Hi gli 
Court in India. (Northern India Insurance Co. v. Kanhayalal, [19^] 
Lah. 642.) The policy sued upon was taken out on the Ist of June, 
1932. It contained a condition to the effect that in the event of the 
person whose life was assured djing by his own hand before the policy 
liad been in existence for one year the policy would bo void and all 
premiums forfeited. In November of 1932 the assured assigned the 
jwliey in favour of his son, who was the plaintiff in the suit, and ten 
months later committed suicide in an hotel at I.,ahorp. The insurers had 
taken various defences upon which nothing turns germane to the subject 
under discussion. In appeal to the High Court, however, the contention 
was definitely raised that the descendants of the assured could not be 
allowed to benefit as a result of the crime committed by their father; and 
the decision of the Court of Appeal in England in the case of Btresford 
V. The Royal Insurance Co., [1936] 155 L.J. 210, was relied upon. 

In a remarkably short judgment their Lord.ships (Addison and 
Abdul Rashid, JJ.) disposed of this contention as follows : “ In India,” 
they said, “the committing of suicide is not a crime. Attempted suicide 
is punishable under section 309, Indian Penal Code, while abetment of 
suicide is punishable under section 306. The committing of suicide in 
itself is not and cannot be regarded as a crime in India. In this respect 
the English Common Law in inafiplieablo to India, as the criminal law 
of India is the creation of .statute.” The ap|)eal wa..s accordingly dis- 
missed and the decree for Ks. 4,9(»5 upheld. 

While the statement that the criminal law of India is the creation 
of statute is one which cannot !«• disputed, it is respectfully submitted 
that to hold suieidi' to be no offence under the statute is to fall into 
error. Unhappily the judgment (Uh's not indicate by what chain of 
retisoning their Lordships arrived at such a conclusion. 

In the first place it is to be observed that the Indian Penal Code 
treats of all killings under the two broad categories of homicides which 
are culpable and homiciiles which are not.^ Culpable homicide is defined 
in section 299. That section is in terms as follows: — 

“ Whr>ever cavses de/Uh by doing an act with the intention of causing 
death, or with the intention of causing such bodily injury as is hkely to 
cause death, or with the knowledge that fn‘ is likely by such act to cause death, 
commits the offence of culpable homicide." 

If language means anvthing, the man uho kilts himself with the 
intention of so doing is within the definition of one who commits the 
“offence” of cnljiable homiehle.* .As the reader has already been 
reminded, what in English law is called a ‘‘crime ”, is under the Indian 
Penal Cotie styled an “offence”. , , 

Passing to th»> next section in the same Cotie we reach the definition 
of murder which is thus set forth: — 

“Except in the cases hereinafter excepted, culpable homicide is murder, 
if the act by which the death is caused is done with the intention of causing 
death ” 


’* Tho word homicide mpann “man-killiiig". 

» The student is to be guarded agoinat supposing that because the 
cannot be oaught and punished what he does is no crime. The test ot an one^e 
1« the nature of the act, not the ability to oatch and f 

dlshonast taking of a watch is not rendered innocent because the tiuel has escapea 
and cannot be found. 
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The act of self-killing is not indudeid in the statutory exceptions. 
It is therefore submitted that under the law of India suicide is self- 
committed culpable homicide, and, secondly, is that form of culpable 
homicide which may be correctly described as self-murder. This being 
the way in which the draftsmen of the Indian Penal Code dealt with the 
whole question of man-slaying, there was no need to introduce a special 
definition of suicide eo nomine. But, as their lordships of the Lahore 
High Court themselves observed, the word “suicide” does actually occur 
elsewhere in the Code. They mentioned two sections. In fact there are 
three. But what their Lordshijw would seem to have mi.ssod is the full 
import of the specific offence created by section 309, and of the use of 
the word “offence” in that section. The section reads: — 

Whoever attempts to commit suicide and does any act towards the 
commission of such offence, sholl be punished with etc ” 

The maximum sentence prt-scribetl by the section is expressive of 
mercy, since it is one year’s imprisonment or a fine or both. In the 
case of any other form of attempt to commit a culpable homicide the 
maximum jjenalty is seven years’ imprisonment or a fine or both; the 
penal section in that regard being section 308. 

Again, as it is submitted, their lordships have failed to appreciate 
the significance of sections 305 and 306, which both deal with “abetment ” 
of suicide eo nomine. It is noticeublc, indeed, that theie is a chapter of 
the Indian Penal Co<le dealing generally with ubetinents; and that in 
the definitive section the words used would, if literally con.strued. cover 
instigation or aid of the doing of a “thing”, not necessarily in itself a 
wrong, in the sen.se of an offence under the Code. But this definition has 
been considered unfortunately worded, and that the abetment of an act 
not in itself an offence is not intended to be aimed at by the C'.ode. 

What is submitted to be significant is that the abetment of suicide 
is itself made a Sfjecific offence; that the offence thus created is not 
dealt with in the chapter dealing generally with abetments, but that the 
relative section is placed amongst that group of sections, namely 299-309, 
exclusively concerned with the offence of homicide in one form or another, 
with the attempt to commit the same, or to abet it iti any way; and, 
lastly, that the abetment of a suicide committed by an adult not under 
diaability is made punishable with rigorous imjirisonmcnt which may 
extend to as much as ten years : while the abetment of a suicide committed 
by an infant, a lunatic, an idiot or a man drunken, may lie punished with 
death or transportation for life. 

Looking, then, at the law of India in respect of homicides as expressed 
in sections 299-309 of the Indian Penal Code, which sections include the 
offences of attempted suicide eo nomine and abetments of the same, 
one discerns a striking reflection of the view of the Coimnon Law of 
England upon the same subject, as that law is succinctly stated in 
Stephen’s celebrated digest. “A person who kills himself in a manner 
which in the case of another person would amount to murder is iruilty 
of murder, and every jierson who aids and aliets any person in so killing 
himself is an accessory Ix'foro the fact or a jirineipal in the second degree 
in such murder”.! Hence, as Lord Wright said in the Beresford case, 
when delivering the judgment of the Court of Appeal, “where there has 
been what is called a suicide pact between two persons and one survives, 
the survivor is guilty of murder”. The effect of such a pact under the 


• Htephen, Digest of the Criminal Law, 7th Ed., Article 319. 
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law of crime in India would not, in theory, be substantially different. 
The survivor would, it is submitted, have committed the offence of 
abetment of suicide, t.e., that of self-murder either by instigating or 
giving aid to the person who has committed the self-murder, and would 
in consequence expose himself to a penalty which in a particular set of 
circumstances, may, as in England, be the maximum for any person so 
guilty of a “constructive ” murder, namely death. 

For the foregoing reasons it is submitted that a contract of life 
insurance which embodies an agreement to pay money to the assured’s 
estate where the life sliould drop by an act of suicide committed in 
a sane condition, is void in India as in England a.s being opposed to 
public policy > w'ithin the moaning of that cx[)rc.ssion as used in the 
Indian Contract Act. 

It is submitted that an agreement which involverl payment under a 
policy of life insurant where the life had dropped by an act of suicide 
while of unsound mind, would not be void by the law of contract in 
India. The criminal courts in this country have, on a plea of insanity 
Ix'ing raised on behalf of an accused person, followed what in England is 
known as the rule in Macnavghtons case us the test of irresponsibility. 
But there would seem to bo no reason, on princiyjle, w'hy that should be 
the test of insanity for any purpose connected with a civil contract. 
The rule is regarded hy most thinking js-oplc to-day as quite out of 
harmony with modem knowledge and modern scientific opinion concerning 
what constitutes criminal rospoasibility. 


Days of grace— forfeiture. — The provision of so-called “days of 
grace" arose fairly early in the history of insurance business, from a 
desire not in certain circumstances to take an unfair advantage of an 
assure<l, by exacting the forfeiture which the policy imposed for breach 
of the condition as to punctual payment of premiums. If punctual 
payment be made a condition precedent to any liability on the part of 
the insurer, the stipulation gtjos to the root of the contract, and breach 
of the condition disentitles the party in default from calling upon the 
Other t<i fulfil any obligation. As was said in Frank v. Sun Life, etc., 
of Canada, [1893] Out. A.R. ,504, “promptness of payment is of the 
very essence of the business of life insurance, and if therefore any one of 
the quarterly instalments remains unpaid, the forfeiture is absolute, 
unless there is something in the contract itself to dispense with it. When 
no such stipulations exist it is the well ostablislied understanding that 
time is material, or, as it is sometimes expressed, is of the essence of the 
contract." 

It may be well to point out here that quarterly premiums and annual 
premiums are two very different things, and not the leas so that, for the 
convenience of the assured, the insurer may agree to take an annual 
premium by quarterly instalments. For the right to the aimual premium 
(however payable) arises at the coinmoncoment of each year succeedii^ 
that in which the contract was effected. Where, for the assureds 
convenient®, payments bj’ instalments are permitted, the punctual 
payment of each instalment is a condition precedent to the iiwurer s 
liability. (Phoenix Assurance, etc. v. Sheridan, [1860] 8 H.L.C. ^45.) 

The emergence of a recognised usage as to days of grace did not 
however immediately remove the full effect of the fundamental 


* It may not bo inapposite to obnerve tlmt Muu ide is fundampntaUy op^sed to 
the Hindu Law, the Mohammedan Law and the Canomcal Law of the Christian 
Churches. It is, under eaoii of those religious systems, regarded as a deadly s . 
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stipol&tion as to payment of premimn by the due date being a oonditicm 
precedent. The question whloh came to be agitated was whether, if the 
life dropped after the stipulated date for payment had passed, yret before 
the expiry of the days of grace, anything could be recovered under the 
policy where the assured had died without paying the premium. The 
answer was seen to depend upon w’hether a contract of life insurance 
is — like one of marine or fire insurance — a. contract from year to year 
with a mere option to renew on prescribed terms, including a specified 
time. If that were the true nature of the contract, it would, under 
the circumstances posed, have determined by efllux of time, and 
the only effect of the days of grace would be to offer the assured an 
opportunity to renew by making a payment within 30 days calculated 
from the date when the policy laps'd. Naturally, if he failed to seize 
upon that opjjortuuity before he died, he would leave his successors 
in interest with nothing to sue upon. On the other hand, if a contract 
of life insiu-ance stand on a different footing, and be not one from year 
to year, but is intended by the parties to subsist during the remainder 
of the life insured, or till the attaiument by the latter of a certain age, 
the introduction or attraction of tlays of grace would morely’ have the 
effect of extending the time within which payment of premium would be 
deemed punctual, by whatever number of days the custom or the relative 
clause permits. In that view of the matter, the mere fact of the life 
dropping before the final date indicated by the last grace-day would 
involve no forfeiture, and the insurer would be under n liability to pay 
the policy money, though he miglit liquidate his cross-demand for the 
current premium by deducting the amount of it from the total due under 
the policy, and paying over the balance. 

From what was said in Pritchard v. The Merchante Life, eic., [1868] 
3 C.B. (N.S.) 622, 643, in Phoenix, elc. v. Sheridan, mpra, and by Collins, 
M.R., in Steuart v. Freeman, [1903] 1 K.B. 47, a policy of life insuranoe 
is to be regarded as “a contract for a year with a provision for renewal 
which would entitle the insured to insure in a future year at the same 
premium . , . provided ho approached the insurer within a certain time” 
— in other words, a yearly contract with an irrevocable option ^ to renew, 
if exercised in time. 

The Supreme Court of the United States has found itself unable to 
adopt such a view of the contract. In New York, elc. v. Stalham, [1876] 
93 U.8. 24, the view was definitely hold as “untenable” because, as said 
one of the judges, “the value of insurance for one year of a man’s life 
when ho is young, strong, and healthy, is manifestly not the same as 
when be is old and decrepit. There is no proper relation between the 
annual premium and the risk of insurance for the year in wliich it is 
made.” There is surely much to be said for this view. It is the fact 
that insurers do not, in any commercial sense at all, work out the premium 
on the basis of arriving at some figure which, according to the tables of 
mortality, will represent a fair consideration for a risk to extend only 
over the next twelve months; and in such a state of facts can it be said 
that the parties mean nothing more than to enter into a twelve months’ 
contract ? Are not the circumstances somewhat analogous to those 
which take shape in a lease for a term of years, with a covenant to pay 
sm annual rent ? 


1 The word "option” was used by iiord Ellenborongh in Calvin v. Jamtt, 
[ISOfi] 6 East 571, 682. 
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Both views were argued before the Court of Appeal in Ontario in 
Manufadwrera Life, etc. v. Oordon, [1893] 20 Ont. A.R. 309. The bench 
of four judges, unfortunately, was equally divided. 

Before calling attention to certain Indian decisions, it may be 
noted that modern insurers have in this, as in so many other directions 
tended more and more towards reaUy fair dealing with their clients. Iii 
the two policies used in illustration of the foregoing discussion the non- 
forfeiture conditions and days of grace “privileges” are as set out below. 
The relevant clauses as to days of grace are as follows. They have the 
same intention and effect. 

“PoucY No. 1. 

Days of Grace . — 30 days of grace are allowed for payment of yearly, 
half-yearly err quarterly premiums, and 15 days for monthly premiums. 
If death occurs within that period and before payment of the premium then 
due, the Policy will still be valid, and the sum assured paid after deduction 
of the current year's premium." 


“Policy No. 2. 

Days of Grace. — Premiums or Instalments of Premium must be paid 
within thirty days after the date on which they fall due, otherwise the Policy 
will become void except as hereinafter provided. In the event of the death 
of the Life Assured within such thirty days and before payment of the Premium 
or Inatalmeni, the. amount due under the Policy will be payable after deduction 
of the unpaid Premium or Instalment." 

The reader may now' compare the provisions in respect of non- 
forfeiture, which read as under : — 

“PoucY No. 1. 

Non-Forfeiture Regulations. — If after at least two full years' premiums 
have been paid in respect of this Policy any subsequent premium be not 
duly paid, this Policy shall not be wholly void, but the sum assured by it 
shcdl be reduced to such a sum as shall bear the same ratio to the full sum 
assured as the number of premiums actually j>aid shall bear to the total number 
originally stipulated for in the policy, provided such reduced sum. be not 
less than Rs.l60. The Policy so reduced shall thereafter be free from all 
liability for payment of the within-mentioned premium but shall not be 
entitled to participate in future profits. If the policy be on the With-Profit 
Scede the existing vested Bonus AMitions {if any) will remain attached to 
the reduced Paid-up Policy. 

N.B, — Notwithstanding what is staled above if, after at least three full 
years' premiums have been paid in respect of this Policy, any subsequent 
premium be not duly paid in the event of the death of the life assured within 
six calendar months of the due date of the first unpaid premium the policy 
moneys wiU be paxdasif the policy had remained in full force under deduction 
of the premium or premiums unpaid with interest thereon to date of death 
on the same terms as for revival of the Policy during such period. 

“Policy No. 2. 

Non-Forfeiture.—A policy which has a net Surrender Value sufficteU 
at least to pay one year's Premium will not lapse by non-payment of the 
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Premium or Instalment thereof within the dojgs of grace, but the Ttet Surrender, 
Value will be applied in keeping the Atsueance in full force for so Umg a 
term as such Surrender Value wUl cover, provided application has not lien 
made within the days of grace for a Paid-up policy. The amount of the 
Premium or Premiums so provided, together with Compound Interest thereon 
at the rate of eight per cent per annum, will he a first charge on the Policy.' ‘ 

In T. O. Rajan v. AskUic Government Security Life, etc., [1938] 
Comp. Cas. (Ins.) 138; [1938] 2 M.L.J. 1020, the point for consideration 
was whether the original due date was to be excluded in computing the 
period of grace. The material facts were that by the terms of the contract 
the premium was to be paid quarterly on the 3rd day of July, October, 
January and April. By a condition endorsed on the back of the policy 
thirty days of grace were allowed. Premium paj'able on the 3rd of 
July, 1933, was not paid till the 2nd of August of that year. In a suit on 
the policy, the insurers contended, inter alia, that the days of grace had 
expired on tlie 1st of August and the policy had consequently lapsed. 
In giving judgment Venkataramana Rao, J., said “it is a settled rule of 
construction that provisions relating to forfeiture should be construed in 
favour of the nsaured and against the company. There is also the well- 
recognised prineijile that where computation is for the benefit of the 
person affected as much time should be given as the language admits of, 
and where it is to his detriment the language should be construed os 
strictlj' as possible. ” Applying the foregoing rules it was held that the 
days of grace ran from the next day after the due date and that therefore 
the payment made on the 2nd of August was within time. 

Some years earlier, in P. Sankunni Menon v. Empire of India 
Life Assurance, etc., [1931] 1 Comp. Cas. 402; 61 M.L.J. 388, the same 
learned Judge declined to entertain the contention that a stipulation 
requiring any claim to a jiaid-up policy or a surrender value to be made 
within twelve months is really a stipulation for forfeiture in the nature 
of a penalty and should be relieved against. 

A clause .similar to the non-forfeiture clause quoted from Policy 
No. 2, above, feU to be considered in Sational Indian Life Insurance Co. 
T. Makadevan <fc Anr., [1933] 3 Comp. Cas. 184. The short point in 
the case was : what is the true construction and effect of the words 
"sufficient to pay at least one year's premium" . The material year ran 
from the 2nd of April, 1920 to Ist April, 1921. The annual premium 
under the policy was Rs. 130-12 payable in four quarterly instalments, 
three of which, amounting in all to Rs. 113-1, had been duly paid. But 
default was made in payment of the last iastalment which amounted 
to Rs. 37-11. In a suit on the policy the insun-rs pleaded an out-and-out 
forfeiture. The Court found, as of fact, that on the date of default the 
surrender value of the jxilicy was a<Imittodly Rs. 86. The balance due 
against the annual premium was Rs. 37-11. The learned judge asked 
himself a question: was the surrender value sufficient or not to pay the 
year’s premium ? In the second place he asked himself: what was the 
year’s premium? He then proceeded “In considering whether the 
surrender value was sufficient to pay the year’s premium or not, we 
cannot overlook that a portion of the year’s premium had already been 
paid. To ignore this circumstance would be not only unreasonable but 
opposed to the clear intention of the parties.” Holding that under the 
relative clause the surrender value was to bo treated as mon^ belonging 
to the assured, and to be applied to paying the annual premium if there 
was enough for that purpose, the learned judge arrived at the oonolusion 
that with Rs. 86 odd available to meet the instalment of Rs. 37 equity 
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would not allow the policy to be treated as forfeited. No doubt such 
reasoning harmonizes with thn notions of justice, equity and good 
conscience with which, as it is said, the courts in India should be astute 
to see that their decisions are always informed . But it involves construing 
the words “sufficient to pay at least one year’s premium ’’ as if the phrase 
read “sufficient to make up any outstanding balance due on one year’s 
jjremium’’. It has to be remembered that such a construction is not 
rendered easier by the fact that “ one year’s premium ” means the whole 
of a year’s premium in the ordinary acceptation of the term, and that, 
m the particular instance, what was due was not a quarterly premium 
but an instalment of an annual premium. However, the Court held 
that this construction was what the parties intended, and it is at least 
a reasonable construction. Section 113 of the Insurance Act, 1938, 
imposes a restraint on forfeiture, creating a statutory surrender-value to 
the extent shewn. (See p. li, post.) 

Indisputability. — ^Thc development of insurance business has 
been marked by many instances of far-sighted ideas aiming at increasing 
the inducements to honest people to provide for the future through the 
medium of insurance. Prominent among such ideas is that wdiich has 
expressed itself in what is known today as an “indisputability” or (as it 
is sometimes calletl) an “incontestability” clause, as one of the terms of 
a policy of life insurance. Many policies contain no such clause. But 
there is no doubt that, where circumstances pom* to the proposer being 
absolutely honest, the inclusion of such a clause m the policy offered to 
him is thoroughly good busineas. 

It may be said that today there is general agreement amongst 
insurers that a period of two yearn should ehipse afUir the issue of the 
policy before an indisputability clause should take effect. It is, after 
.ill, a great privilege to a policy-holder. For it means that, within such 
limitations as the phraseology of the clause imports, the polic}’-holder is 
freed from the danger of the claim being disputed upon many grounds 
commonly taken as defences to an action on the contract. Indisputability 
clauses take many forms. But all of them are so phrased as to reserve 
the right to the insurer to contest the claim on the ground of fraud, 
-■ind nobody has suggested, or could suggest, that such a reservation is 
unreasonable. 

In Oriental Government Security Lije, etc. v. S. C. Chatterjee, [1895] 20 
Bom. 99, the High Court at Bombay had before it an action to enforce a 
pobey which the Court held to have attracted the insurer’s prospectus, 
in the latter document there was a statement to the effect that policies 
held by parties on their own lives were indisputable on any ground 
whatever except fraud. The same prosjiectus contained a provision 
making it incumbent on a policj’-holder to establish the age of the life 
insured to the satisfaction of the imsurcr as a condition precedent to any 
liability to pay on the policy. The insurers in the suit contended that 
no such satisfactory proof of age had been adduced. On the fa^fs 
the Bench was of a different opinion. They held, however, that as full 
an effect should be given to such a statement in the prospectus as m the 
instance before them premised indisputability, as if tliat promise had 
appeared in the form of a condition appearing on the face 
ment. The effect of the condition in the case before thorn their lordships 
held to be this: that if a misstatement had been made as to the me s 
age at the material time, and such misstatement were shown to be tou- 
dulent, a plea based on fraud in avoidance of the policy havmg been 

28 
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expressly reserved to the insurers, would he sn answer stiQ open to tiiem ; 
but if the misstatement as to that matter, or any other material matter, 
should have been made otherwise than iinudulently, it would afford no 
ground for disputing the contract. This was to apply the principle 
which the Court of Appeal in England had laid down in Analei/ v. Britiek 
Natural Premium, etc., [1908] 99 L.T. 16. In the policy there sued upon 
appeared the condition that it should be “indisputable from any cause 
(except fraud) after it shall have been continuously in force for tvco years". 
It had in fact been in force for over two years when the claim was made. 
Fraud was not proved ; but an inaccurate answer, involving a non- 
disclosure of a subordinate occupation, was relied upon as amounting to 
misrepresentation vitiating the policy. The Court of Appeal held that 
the clause must mean that after the lapse of two years neither mis- 
representation nor breach of warranty could be relied upon as a defence 
in the absence of fraud, and none was there established. To construe 
the condition otherwise would be to make nonsense of it. 

In the first of the policies used for purposes of illustration in the 
present Chapter an indisputability clause is included among the so- 
called “privileges” offered to the policy-holder. It is thus worded: — 

“Indisputability of Policies. — Notwithstanding what is tcithin stated, 
after the Policy has been in force for two years and provided the age has 
been admitted, it is, except on the grounds of Fraud, indisputable in connection 
with any statement made or referred to in the Proposal." 

Statutory restraint on dlsputabllity. — It w-ill be at once observed 
that what is offered here is a much more limited promise than that which 
figured in either of the cases above alluded to. It conveys a sensible 
promise, and one which, as a matter of fact, since the enactment of the 
Insurance Act, 1938, every holder of a life-policy issued by an insurer to 
whom the last-named statute applies will henceforward enjoy by virtue 
of the Act itself. Consequently a condition worded as is the last condition 
quoted becomes, technically speaking, henceforward superfluous. It 
will probably, however, stnke Indian insurance undertakings as only 
fair that the policy should contain a notice indicative of the limitations 
imposed by the Act upon an iasurcr’s rights to dispute the claim . 

The limitations alluded to above refer exclusively to life insurance. 
They are created by section 45 of the statute. That section reads 
as follows ; — 

“Policy not to be called in qtteslion on ground of misstatement after 
txoo years. — No policy of life insurance effected before the commencement 
of this Act shall after the expiry of tw'o years from the date of com- 
mencement of this Act and no policy of life insurance effected after the 
coming into force of this Act — after the expiry of two years from 

the date on which it was effected, be called in question b^ an insurer on 
the ground that a statemont juado in the pr oposal for insurance pr in 
any reMrt of a medical ofScer, or referee, or fricugLoLthe inaured, or iiL 
a^pfber document Jeading to the issue of the policy, was inaccurate or 
KSb, unless the insurer shows that such statement was on a material 
matter and fraudulently made by the policy-holder and that the policy- 
holder knew at the time of maki^ it that the statement was false. ” 

A statute which cuts down or limits the rights of parties under 
a class of contract as to which the law has been long settled is always 
construed strictly. If the language of section 45 be examined, it will 
be seen to Uinit the ordinary rights of insurers to the following 
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extent only. A period of linutation is created within which a policy 
of life insurance may be avoided on the usual grounds of one or more 
mere misstatements binding on the assured and appearing either in 
the proposal itrolf, in the report of the medical examiner, or of a 
referee or a Mend, or in any other document leading to the issue 
of the policy. That period of limitation is two years, calculated, in the 
case of a policy effected before the Act, from the Ist of July' 1939 ; 
and in the case of all other policies, from the date of the contract! 
The insurer’s rights in the case of a material misstatement made 
fraudulently by the policy-holder remain unaltered. It is otherwise if 
the policy-holder be not the life covered. The section has no appUca- 
t ion to an.y condition which is “ pteeedeCr”'To recovery under the 
TOlicyj e.g., satisfactory proof of the assured’s age, or the title of any 
^imant to policy-monies. ^ 

There are two ways in which, wdthin the period of limitation, 
the insurers may avoid the poUcy on any of the usual grounds. These 
are (a) when the claim is made within that period and (b) though 
no claim be made, where the insurers diswjver the breach of warranty 
or other misstatement before the period prescribed bj' section 45 has 
run out. In such a case, if so minded, the insurers may sue to have 
the contract set aside. 

Other such clauses. — It is now necessary to say something of 
indisputability clauses which purport to promise more than either the 
clause quoted from one of the policies used in iUustration of this Chapter 
offers, or than what the provisions of section 45 of the Insurance Act, 
1938, dictate. 

Examples of such clauses appear in the two cases cited above. Each 
of them in effect purports to promise that the policy will not be contested, 
after the period named, upon any ground whatever save that of fraud. 
It is therefore necessary to point out that every such clause may on 
contest prove a sad disappointment to the policy-holder in a certain 
set of circumstances. The student will already have learnt from what 
has been said earlier in the present treatise, that parties to a contract 
cannot by any kind of private arrangement render legal that which is 
illegal, in the sense of contrary to law. A promise not to take a plea 
that a contract is illegal, when in fact it is so, is one which no Court 
would enforce. To do so would be to uphold nii illegal contract, and 
that is something which no Court of Justice has any jurisdiction to do. 
Thus a contract involving traffic with an alien enemy as the same may 
be found forbidden by some law in force for the time being and to which 
the parties are subject, or which is void at law as being merely wagerous, 
or in respect of which the jwlicy-holder had at the material time no 
insurable interest, or which for any other reason is opposed to public 
policy, could always bo avoided by appropriate pleas despite the presence 
on the face of the policy of an indisputability clause, however framed. 

But it is submitted that a clause promising indisputability in such 
wide language as do those examples to which allusion is here made, would 
preclude an insurer from raising a defence under the law of limitation. 


* Naturally, a prior admission by tho insurers of the age or title averted 
would nre^uda th# nuurers from reliance upon an.v subsequent discovery of error, 
unless fraudulent oonduot oould he alleged as accounting for it. But this ui se> 
not because of anything enacted in see. 45, but on tho well-settled principle 
of ettoppel. 
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In like manner he could not, it is submitiM, raise any defence grounded 
in an alleged “mistake ”, however good such a ground might be, if he had 
not expr^y undertaken not to resist the claim save upon some ground 
of fraud. 

Waiver. — Readers of earlier Chapters of the present treatise will 
have noted what has elsewhere been said upon the subject of waiver. 
Briefly stated, a party to a contract has under the law of India an option, 
wherever a contract is voidable, either to treat the contract as not binding 
upon him or to affirm it. It is for him to choose the course he will pursue. 
It is elementary that no party to a contract, as lawyers say, can both 
“apiMobate” and “reprobate” it in the same breath. When, therefore, 
a contract of insurance is seen to contain n warranty, or any other condi- 
tion express or implied, the breach of which would entitle one party to 
it to repudiate the bargain; and when a jmrty on discovery of such a 
breach is seen not to repudiate it, he is said in lawyers’ language to 
have “waived” the breach. The result of waiver is that from that 
moment onwards the party who has thus waived the efiect of a stipulation 
in his favour can no longer roly upon that breach to defeat the other 
party’s claim under the contract. Thus, if in an action on a policy an 
insurer resists the claim on the ground of a breach of warranty or of any 
other condition — not by any means excluding fraud — and it bo estab- 
lished by the assured that for some reasonable period prior to the claim 
the insurer was aware of the matter or matters since complained of, the 
insurer will be taken to have waived any right founded upon the matter 
of complaint. For a waiver may be either expressed or may be implied 
by conduct. In the case posed, unless there was documentary evidence 
expressive of waiver, the same would be an example of waiver by 
implication. 

It has been held by tho American Cburts that the delivorj' of a 
policy without exacting prepayment of premium raises the presumption 
that a credit is intended, and is a waiver of the condition of prepayment. 
The waiver may also be inferred from any circumstances fairly showing 
that the insurer did not intend to insist upon prepayment of the premium 
as a condition precedent. This doctrine was accepted by Sale, J., in a 
Calcutta ease. (In re An agreement between the Universal Life Assurance 
Society and M. C. Slemdale, [1896] 23 Cal. 320.) 

Since the doctrine of waiver depends entirely ujKm knowledge — for 
a person cannot waive a right of which he is unconscious — the reqtiisite 
knowledge may take the form of evidence directly affecting the party, 
or affecting him indirectly by means of the doctrine of “imputed” 
knowledge. Thus, if in Joel’s case (supra) tho medical examiiu^r had 
beer called, and it had transpired from his evidence that his brother had 
told him all about his attendances on the assured and of the calling in 
of the specialist as to her mental condition, it cannot be doubted that 
the knowledge of the medical examiner, though never passed on to the 
insurers whose agent as a medical examiner he was, would have been 
imputed to his pritu-ipals. Such a situation indeed would have been 
entirely within the dor-trine of imputed knowledge, with all the limitations 
oil that doctrine of which Lord Haisbury had been at pains to remind 
the House of Lords in Blackburn Low dc Co. v. Vigors, [1887] 12 A.C. 
631, 537.> 


> See the passage cited at p. 90, ante. 
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7 , The Premium. 

The topic of premium, the due payment of which on the part of the 
assured is the consideration moving from the assured to the insurer, 
whereby, as lawyere say, the contract with its attendant risks and obliga- 
tions on the latter’s part is “supported”, has already been the subject 
of discussion oarUer in this treatise.^ The reader will there find the 
circumstances which, under the Indian Contract Act, entitle the assured 
or those who stand in his shoes to a return of premiums paid. The 
principles there enunciated are as much applicable to policies of life 
insurance as to any other form of contract the object of which is to 
assure a sum of money. 

The rights and remedies of which the insurer may avail himself 
should the premium be not paid in accordance with the relative stipula- 
lioas appearing in the c-ontract have already b(*n discussed earlier in 
this present Chapter.® It remains to say sometliing of the rights and 
reme(li<“s available to the assured in ca-scs where he shows himself ready 
and willing to jKsrforin his jjart of the contract, but the insurer proves 
obstructive and unwilling to perform his. 

As from the nature of the contract all that the insurer, generally 
speaking, undertakes to do is to make the j)ayment required of him 
under the policy in accordance w-ith the factors of time and title w hich 
condition it, the more common breach of the contract on the part of an 
insurer takes the form of a refusal to accept the premium when tendered. 
Whether he Ite justified in refusing such a tender must in every case be a 
question of mixed law and fact, <lcpcnding upon the particular circum- 
•stanccs surrounding the refusal. Supposing, however, that an insurer, 
without justification so to do, declines the premium tendered, the assured 
may at his option treat the contract as at an end and sue for damages 
there and then, or bide his time and sue for specific performance later on, 
i.e., when the occasion for enforcing the contract arises. {Brewster v. 
National Life, etc., [1892] 8 T.L.R. 648.) This is to make use of his 
rights under sections 38, 39 and 75 of the Indian Contract Act : the 
measure of damages being governed by section 73 of that statute. Under 
the law of India the right to a decree for specific performance is the 
subject of special enactment to be found in Chapter II of the Specific 
Relief Act (I of 1877) comprising sections 12-30. 

In Shanghai Life Insurance Co. v. Brown, [1916] 32 I.C. 53-1, it w'as 
held that onoe an insurer wrongfully refuses to accept a premium 
tendered, the assured is not bound to go on tendering successive premiums 
in order to save his rights to recover the policy money. 

But if he is to recover the policj' money at all, it can only be by 
exercising his option to treat the policy ns subsisting, and by suing for 
specific performance of it when it matures, when the requisite performance, 
ex hypoikesi, must take the form of paying over the policy money, though, 
in such a cose, equity would allow the deduction therefrom of the aggregate 
of the premiums still due and payable under the contract. 

If, however, the assured elects to treat the contract as at an end and 
to sue for damages, the damages allowable will be the total of premiums 
up to then paid. (Brewster v. National Life, etc., supra.) And, Uiough 
in general, interest is not allowed on damages, the enjoyment by the 
insurers of the premiums paid with the interest thereon and the oss 


1 See Chapter HI, ppJSO-82, anle, 
* Soe pp. 42^33, ante. 
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of the same to the assured, would entitle the latter to interest at a 
reasonable rate. 

Premium can, of course, be recovered back where for one reason or 
another the risk never attached, e.g., where a policy never issued in 
spite of premium having been paid. In such a case the basis of the 
claim to the return of the premium is not compensatory, but in respect 
of a consideration which has wholly failed. The form of action in such a 
case is a claim to recover the precise sum of money paid to the insurer 
as "money had and received by the defendant to the use of the plaintiff”. 


8 . The Claim. 

Preliminary. — No matter what be the form of the policy or the kind 
of insurance — in a mercantile sense — which it is designed to subserve, so 
soon ns it matures the claim made under it arises primarily from the 
contract, and unless it can be brought wnthin the four comers of that 
contract it may, on that ground alone, if on no other, be successfully 
resisted. The foregoing proposition may to some readers appear too 
obviously true to need statement. But the history of insurance litigation 
is replete with instances of its tmth having escaped notice. Thus the 
claim must be made upon the basis of what the insurer has in tolo under- 
taken to do. It follows that he cannot be called upon to go out.side the 
obligations which he has assumeil- 

Tlie obligation to pay money invoh'es payment to some particular 
person — using the word "person” in the widest sense known to the 
law. Without some direction as to the jiayee the insurer could not fulfil 
the primary undertaking to pay out. Hence arises the usage which in 
the language of insurance is know'n as "nomination”, to which the 
Insurance Act, 19.W, gives statutory recognition and for which it makes 
special provision. 

Since the rights under a policy of insurance on human life are a 
species of yiroporty, it follows that he who is in the enjo\Tnent of them 
has the power to dispose of them. He may accordingly make a present 
of tbem. He may bequeath tbem. He may seW them. He may 
mortgage them. Or be may make tbem the Hubject -matter of a trust 
for the ultimate benefit of one or more persons. Where the assured 
iloes not claim to enjoy the benefits himself, the insurer is obliged to 
recognise the effect of the assured’s exercise of those powers of disposal 
to which allusion is made. But, although there may be thus attracted 
other branches of the law, such as that which is concerned with the 
transfer of property, or with trusts, everything which by reason of the 
law thus attracted the insurer may be compelled to do is seen to arise, 
on last analysis, from the law regulating the original contract between 
him and his assured. 

Again, because the benefits under a policy of life insurance are 
property, the monies payable under it may be inherited. For the same 
reason they form part of the assured’s estate, and may if he become 
bankrupt, be sold for the benefit of his creditors. The commonest way 
of transferring the benefits under a life policy has been and still is by 
“assignment ”. Assignments of life policies in India are now governed 
by the provisions of the Insuranoe Act, 1938. But the statute in terms 
preserves all rights which assignees enjoyed under the pre-existing law 
in respect of assignments made prior to the let of July, 1939. 
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Noiniiifttloiit — ^According to the law of England a payee or nominee 
of the monies assured by a policy is nothing more, in general, than an 
agent to receive the money, which money remains the property of the 
assured and at his absolute disposal during his lifetime, and forms part 
of hie estate on his death, the payee or nominee taking no beneficial 
interest in it. This view of what may be called the “mere nominee” 
has been held to be the law in India. (Krishna Lai Sadhu v. Pramila 
Bala Dassi, [1928] 32 C.W.N. 634.) The Court in that case (Rankin, 
C.J., and C. C. Ghose, J.) considered that the Married Women’s Property 
Act (III of 1874) did not apply. Consequently section 6 of that Act 
(to which reference will be made hereafter) could not be called in in aid 
of the plaintiff’s case. Holding, as they did, namely that mere nomination 
of a wife as the payee under a policy of life insurance did not of itself 
create a trust in her favour, they regarded the plaintiff as having no 
locus standi to sue on the contract. In so holding they followed, and 
indeed cited, the ohservatiotis of Lord Esher, M.R., in Cleaver v. Mutual 
Reserve Fund Life Assn., [1892] 1 Q.B. 137. The ratio of the decision 
on that point being that the widow was not a party to the contract, 
and con-sequently that the right to sue in the particular circumstances 
I)n8aed to her husband’s legal representatives. The High Court of 
Bombay (Rhankar v. Utnabai, [1913] 37 Bom. 471) had taken a similar 
view’ and had followe<l Cleaver's ca.se. Sinw Cleaver’s case the position 
of a mere nominee had been considered in Re Griffin. [1902] 1 Ch. 135, 
which in part overruled Cnddick v. Highton, [1901] 2 Ch. 476, n, and in a 
still later case Griffiths v. Eccles Provident Industrial Co-operative Society, 
[1911] 2 K.B. 275, 285, where, however, some observatiorts attributed to 
.4. L. Smith, L.J., in Bennett v. Slater. [1899] 1 Q.B. 45, were made the 
subject of comment i)y Farwell, J,, who said that “he did not for a moment 
believe that the learned Lord Justice intemled to assert that the right 
of alienation which is the ordinary incident of projK-rty was taken away 
Iwcause the member ' hiul exercised his power of nomination, ” Farwell, 
J., added that, sp^viking for himself, he did not think that an ordinary 
incident of property, such as the right of alienation, could be so taken 
aw’ay. 

The case, of Parmeshwari Bai v. Sihalchand Ijalehand, [1938] Comp. 
Cas. (Ins.) 1, decided by a bench of the Judicial Commissioner’s Court of 
Sind does not reaWy nin counter to the view of a “more nominee” as 
expressed in the English and Indian ca.ses above alluded to. What the 
Court of the Judicial Commi.ssioner had to deal with in the last-named 
ciise was a contention by the sons of the assured that tlieir mother, as 
the payee nominated in the policy, was ipso facto a trustee for them. 
The Court held otherwise, and. applying the well-established canon of 
construction that the words used in a policy must be construed in their 
plain, ordinary and popular jneaning, held that the widow was a mere 
payee and in no sense a trustee. 

Many of the former TOntroversics in India upon the subject of 
nomination are rendered of no more than historical interest today by 
reason of the fact that, at any rate in respect of policies taken out upon 
a person’s own life, the effect of nomination is now subject to statutory 
enactment. Reference is here made to sections 39 and 94 of the Insurance 
Act, 1938, which came into force on the 1st of July, 1939. 
to ^ noticed that the statute leaves entirely untouched the eflec o 
nominations by holders of policies upon the lives of others. In nis 


t The case arose out of merobership of a Friendly Society. 
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conneotion, therefore, a reference may uatfully be made to the case of 
Matin V. Mahomed Matin, A.I.B. [1922] Lah. 145, where a policy had 
been taken out ostensibly by a lady whose husband had b^n paying 
the premiums. The payee named in the pohcy was the lady’s step-son. 
On the life dropping, the husband claimed the pohcy monies, alleging 
that the policy was in fact for his own benefit, the eon being n mere 
bcnamidar. The Court held that, even aastiming the doctrine of benami 
to be apphcable to transactions of the nature of insurance, whatever 
presumption might arise from the circumstance that the father supplied 
the money for the premiums was sufficiently rebutted by the fact that the 
son’s name as the payee had been entered in the pohcy with the father’s 
knowledge and consent. In the result the son wa.s allowed to recover. 

One of the controversies to a large e.xtent settled by the provisions 
of section 39 of the Insurance Act, 1938, conctwns the supposed conflict 
between the rights of an assignee and a prior nominix'. By sub-section (4) 
a transfer or assignment of a policy made in accordance with section 38 
automaticahy cancels a nomination. VVe shall see, in fact, that the 
provisions of the section recognise the right of a policy-holder on his own 
life both to nominate and to cancel a nomination, and generally to dispose 
of hLs property under the policy as he will, so long as be exercises his 
rights in accordance wdth what the section prescribes. 

The student must be guarded against supposing that the words 
“nominate”, “nomination’', 'nominee” are, strictly speaking, terms of 
art. To “ nominate ’’ only mean.* to “ name ” ; and it is in every instance a 
question of mixed law and fact — because it is a question of interpretation 
— for what pur|K)8e the person named in the policy has been so named. 
Thus by the expressions used it is to be seen if the nomination be 
that of a mere payee or, on the other hand, of a beneficiary for whose 
protection a trust* fs thereby created. It is part of the history of life 
insurance that husbands insuring their own lives often do so with the 
sincere intention that the policy monies should be enjoyed by their wives, 
but are seen to have failed m many instances to express that idea in 
unambiguous language on the face of the instrument or even in the 
proposal form. 

When, in England, a maTrievl woman's weparate estate be^me 
recognised and protected by special statutes (e.g., the Married Women’s 
Property Acts of 1870 and 1882) specific trusts were created in favour 
of wives whose husbands had in taking out policies of insurance expreselv 
stated upon the face of the instrument their intention that the wi/e 
should have the benefits secured by the policy. Similar statutory 
trusts have been created in India by a corresponding piece of legislation. 

by the Married Women’s Property Act (111 of 18’74). A beneficiary 
or beneficiaries — for the benevolent protection created by the statute 
extends to the children of the marriage — under section 6 are thus taken 
altogether out of the category of ‘‘mere nominees ”, in the sense in which 
those words have been used earlier in the present Chapter. By sub- 
section (7) of section 39 of the Insurance Act, 1938, the rights of 
beneficiaries under section 6 of the Marrieil W’omen’s Property Act are 
left unasaailed, since the whole section dealing with the subject of 
nomination by a policy-holder is made ina^licable to policies which 
sue within section 6 of the Married Women’s Woperty Act. 

The provisions of section 39 of the Insurance Act may be thus 
summarised.^ By sub-section (/) the holder of a policy of life insnrance 


* TTie section is set out in Appendix I, pp. xxiv, xxv, post. 
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on his own life (but not if he is an absolute assignee of the benefits under 
the policy) may, either at the time of taking out the policy, or at any 
subsequent time before the policy matures, nominate the person or 
persons to whom the money secured by the policy shall be paid in the 
event of his death. 

Certain matters appearing in this sub-section may be commented 
upon. First as to the exception expressed by the words “not being an 
absolute assignee of the benefits under the policy”. The effect of this 
exception may be best explained by illustration. Suppose A to take 
out a policy on B’s life and then to assign to B all the benefits under 
the policy in the maruier required by section 38 (which deals with the 
metho<l of creating a valid assignment). B thus Ix-comes the holder 
of a poUcj’ of life insurance on his own life, but also an assignee of the 
Ixmciits under it. He thenceforward cannot (by reason of having become 
an assignee of the btmefits) exercise those rights of nomination such as 
any other holder of a jiolicy on his own life might do under the statute. 
S(‘condly, as alieady observed, the sub-section has nothing to say upon 
the subject of nomination by those who have taken out jwlicies of bfe 
iiusuranco aur axdre, vie. La.stly, it woukl seem to e.xclude by necessary 
implication any permission to nominate a payee under an endowment 
]>oliey whether on a person a own life or on that of another. That the 
section is to lx- so construed would npjx'ar further by rtTerence to the 
term.s of aub-.section (-5) which provide that where a policy matures 
during the lifetime of the person whose life is insured the policy monies 
become payable either to the |K)liey-holder or to his heirs or legal repre- 
sentatives or to the holder of a Sutxession Certificate, as the cast* may be. 
This sub-section plainly excludes nominees in such a ca-se altogether. 
Vet there i.s nothing in principle to prevent a man taking out an endow- 
ment }K)licy on his own life in India and nominating hi« wife or any 
relation (other than his heirs) in Great Britain as the payees to receive 
the money on the jwlicy maturing. It would st*em, however, that an 
insurer who is subject to the ln.surance Act, 1938, might regard himself 
as not bound to honour any such nomination. 

By sub-section (2) a nomination within sub-section {!) to be effectual 
must either lx* iiicorjjorated in the actual text of the policy or be made 
the subject of a special endorsement thereon; and in the latter case it 
will not be effectual unless and until its terms shall have been oom- 
inunicatod to the insurer and by him registered in his records relating to 
the policy. 

The same sub-.section expressly provides tliat the policy-holder may 
at any time prior to the policy maturing cancel any such nomination as 
he may have made under the statute, or change it ; but to be effectual 
such cancellation or change must be mode by a corresponding endorse- 
ment on the instrument or by Will. It is lastly by the same sub-section 
provided that the insurer shall not lx* liable fur any jmyment under 
the policy which he has in good faith made to the pt>licy -holder’s nominee 
(where the same has been mentioned in the text of the instrument or 
registered by the insurer), even though such nomination raaj’ have been 
cancelled or changed, unless such carwellation or change has been com- 
nmnicated to him by the delivery of an ajipropriate notice in writing. 
It is conceived that such a notice, if it is to impose a liability on the 
insurer, must arrive in sufficient time to prevent pajment to the original 
nominee. 

By sub-section (3) a jwlicy-holder is entitled to receive from the 
insurer an aoknowlodgmont of having registered a nomination, a 
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oanoellation, or a change. The insuiet<is not enUtied to charge any 
fee for regi^rmg an original nominatiim; but is entitled to be paid a 
fee, not exceeding one rupee, for registering each and every cancellation 
or change. 

By sub-section {5) on an endowment policy maturing or in other 
cases where the nominee or nominees die before the policy matures, the 
policy monies are payable to the policy-holder or to his heirs or legal 
representatives or to the holder of a Succession Certificate, as the case 
may be. 

By sub-section (6) where the nominee or nominees survive the life 
insured, the policy monies become payable to such survivor or survivors. 

It follows from the mandatory provisions as to payment to nominees 
or to others named in the foregoing sub-sections, that those who are 
thus made statutory payees under section 39 can give a valid discharge 
to any insurer who has carried out the duties as to payment prescribed 
by the section, no matter w ho the true legal owner of the monies may in 
certain eventualities turn out to be. Tlius are avoided some of the 
difficulties which have beset insurers in England.^ 

Trusts under Married Women’s Property Act. — As has already 
been observed, what at first sight may appear a nomination of no more 
than a payee or agent to receive, may yet be intende<l to create a trust. 
Although in what follows the attention of the reader is primarily to be 
directed to trusts within section 6 of the Mamed Women’s Property Act, 
1874, the student mu.st he guarded again.st supposing that trusts within 
section 6 of that Act are c.xhau.stive of trusts which may be created by 
words appearing ufion the faw of the instrument or deemed to be 
incorporated therein.® 

IVe have now to consider the trusts which arc creatures of section 0 
of the Married Women’s Profierty Act mentioned alwvc. In this con- 
nection the reader is referred to the brief description of the purjiose of 
thi.s statute and its connection with the English statute of 1870 which is 
offered in Chapter II of the present treatise, * and especially to tho 
provisions of sect ioiLs Sand 6 of the statute there fully set out. Considera- 
tions of .space preclude a reprint of those sections in the present Chapter. 

’The case-law to which referentv will now marie has all turned 
upon the interpretation to be placed upon the words: “A policy of 
insurance effected by any marrierl man on his own life and expressed 
on the face of it to be for the benefit of . . . shall enure and be deemed to 
be a trust for the benefit of . . . .”. 

All the controversies, such as they are, have turned upon the question 
whether the words used in the jwrticiilar instance amount to an cxpro.s»ion 
on the face of the pcjlicy that the monies arc for the lienofit of the wife 
or the children of the marriage or all or any of them. 

A strong bench of the High f>)urt at Madras* in V. E. R. M. K. 
KrtAhnan Cheliiar v. Yelayee Ammal, [1938] Comp. Cas. (Ins.) 101 (F.B.), 
held that the word “policy” in section fi is to be construed to mean the 
document or documents evidencing the contract. In so holding, the 
Court was doing no more than interpreting tho word “policy” for the 


> Soe Maraillivmy. op. cfC.. 2n(i Ed., p. 56®. 

* The creation of nrivste tnists and trustees in, in India, in (coneral govomad 
by Chapter 11 of the Trusta Act (II of IHH2> which includes secs. 4-10 of that 
statute. See an example referred to on p. 440, pint. 

> See fip. 22-24, rmte. 

* Leach, C J., Madhavan Nsir and VaradSchariar, JJ. 
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purposes of the section in the way in which the word is interpreted 
generally in the law relating to insurance. In the particular instance 
the proposal was expressly agreed between the parties as incorporated 
in the policy. For the purpose of determining whether there was a 
trust within section 6 the Court considered itself at liberty in those 
circumstances to look at the proposal in which the words relied upon 
appeared, t 

But another bench of the same High Court (V enkaiaavbra'mania 
Sarma v. United Planlers Assn., [1938] Comp. Cas. (Ins.) 17) had arrived 
at a different opinion. In that case, however, there was not only nothing 
in the instrument itself which in any way attracted section 6 but, in 
the proposal, against the words “to whom payable” appeared the words 
"the proposer’s assigns or his proving executors or administrators or 
other legal representatives who shall take out representation from any 
British Court to his estate or limited to the monies payable under this 
jiolicy”. There was thus in the ease before them nothing in the words 
mlied upon which could jiossibly be read as creating a trust within 
section 6. Moreover in Krishnamurthi v. Arijayya, [1936] M.W.N. 
559 (to which the Court referred), the words in the policy there relied 
upon road, against the words “to whom payable”, “to the {)erson or 
{lorsons legally entith'd thereto”. This |K)licy did not expressly attract 
the proposal. Yet the Court was asked to read into the policy what was 
stated in the proposal, namely, that the object of the insurance was 
“the maintenance of the family”. This Venkatasubba Rao,J., refused to 
do, contenting himsedf with observing, in passing, that the word “family” 
was much wider than wife and childivn. IxKiking at the policy alone, 
he held the wonls found there not to fulfil the Tfcpiirements of section 6, 
although he held that to fulfil such requirement. s it was not necc^ssary 
that the words u.sc'd should lie identical with those occurring in the 
statute. On the facts, therefore, in Venkutasubramania Sarma's case, 
the lK*nch could fortify itself with the views expre.ssed in the case just 
cited. But their lx>rdshi|)s went further than was perhajis strictly 
necessary to the decision of the matter before them and delivered them- 
selves of the following opinion: “We think” they .said “the terms of 
Section 0 of the Marriwl Women's Profiei ty Ac‘t are clear and unambiguous 
and that the expn-ssion 'jxilicy of insurancx*' in that scu'tion is to bc' 
taken in the ordinary meaning of the words. The provision was passed 
in order to create a trust in favour of wife or wife and children. For this 
puriKUKi it is enactcsl that the jadicy which is to create such a trust 
must be ‘ exj)n's.M«>d ’ on the faix* of it to 1 h‘ for the lamefit of the assured’s 
wife c’r wife and childn>n. This we think is clearly intended as, inter 
alia, a measure of protection for persons who might bi' induced to take 
an aasignment of the fKilicy. If then' is an exprc.ssion on the face of the 
jioliey that the jadicy is for the la-nefit of the assured’s wife or wife 
and children, the prosjx'ctivc assignin' will lie put on his guard. This 
would certainly not lie the easi' if the term ‘prdicy of insuraiu'e’ were 
interpretod to mean the projiosal as well as the company’s jirospectus. 

It is Hubmitteil that the lattter opinion is that ol the full bench in 
Krishnan Chettiar's ease citeil alaive. That Is'iich had fortified itself 
with two English decisions for the purposi' of meeting the difficulty 


* In Bimiliu- cirrumiitanmi another benrii (Coniisli and King. >TJ.) of the s^e 
High Court bad indniendently arrived at the same innelusion. There the policy 
attracted tho propoHal. {BenyiU Jntumnee Jtcal Property, etc, v, Velayommal, 
[1837] 7 Comp. Caa. 149.) 
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created by the use of the words “on the fa^ of ’’ [the policy] which occur 
in the section. In the first of these (Champaey Bhara Je Co. v. Jivraj 
BaUoo Spinning and Weaving, etc., [1923] 50 I.A. 324) the Judicial 
Committee had to construe what was meant by an error on the “face” 
of an award ; and the question was whether a document referred to in the 
award could be read as part of the award. Lord Dunedin in delivering 
the judgment of the Board said: “An error in law on the face of the 
award means, in their Lordships’ view, that you can find in the award or 
a document acttially incorporated thereinto, as for instance, a note 
appended by the arbitrator stating the reaaoiw for his judgment, some 
legal proposition which is the basis of the award and which you can then 
say is erroneous.” In the other case [F. R. Absalom, Ltd. v. Great 
Western (London) Garden Village Society, [1933] A.C. 692) the awartl 
in suit recited the contract between the parties and made a reference 
to the provisions of condition 30 thereof. The Hou.se of Lords held 
that condition 30 was incorporated into and formed part of the award, 
just as if the arbitrator had set it out verbatim and ha<l then proceeded 
to state the constniction which he plact'd upon it. 

It remains to coiusider the wt-ond of the difficulties which hai'e 
arisen with regard to section <5 of the aforesaid statute, namely, what 
form of words will suffice to cri'ate a tru.st within the meaning of the 
section. 

In both of the siiecimen policies useii for jiurposes t)f illustration 
in the foregoing pages of this Chapter the Schcilule app<‘aring on the 
obverse of the instrument is content to a-sk "to whom payable”. But 
the fact is that in a great numlier of proposal forms spac<> is provided for 
an answer to the question “ for whose Ijenefit ”. If the schwlulew appearing 
on Indian policies provided sjiar'e for a clear statement as to who was 
intended to benefit by the monie.s assured, the pnncipal difficulty would 
be removed. In the absence of anything of the kind, the Courts both in 
India and in England have had to interpret short statements appearing 
in answer to the question "to whom payable". 

So far back as BaJamba v. Krishnayya, [1914] 37 Mad. 483, a full 
bench held that where on the face of the policy the husband stated it to 
be for the “ benefit ” of his wife or his wife and children or any of them, 
but to be “ payable ” Ut his executors, atlministrators and assigns, and died 
leaving a daughter, a tnist was created in favour of the daughter within 
section 6 of the Act of 1874, against which the creditors of the assured 
could not proceed. • 

The foregoing decision was followed by the same High Court in 
Parinam Rama Rao v. Parinam Kristnammn, [1929] 62 Mad. 936, which 
took note of the effect of Act XIII of 1923 but treated the amendment 
as apparently unnecessary in the case of Hindus in Madras and con- 
sidered section 6 of the Marrie<l Women's Pro)M'r1y Act to have applied 
to policies effected before 1923 by members of that community. 


1 Calcutta High Court m KrUhm ImI Saethu v. Pramiitt Bala Ikisei, [192S} 
(ctn/r), noted that the Madras High Court in this caso liad applied it to spouses 
professing the Hindu religion, whereas the Mamed Women’s J'mpcrty Act, 1874, as 
then enactfsl. did not m terms make it applirahle to persons professing that roitgion. 
And on that ground they d«s'lined te» folniw the Mailrae desiision. Hy the daw of 
the Calcutta decision, lioW'ev er, tkie statute ha<i Ijeeu amended by Act ICIIl of 1933 
BO as to extend it to Hindus m Madras with €>ff«-t fniin the 1st 'January. 1914, and 
elsnwbeif in Hntish India from the 2nd of April, 1923. The policy in the Caloutta 
caati was isswd in March. I9H). Anyhow, the Calrutta Bench considered the 
words used in the piJicy to make the wife no more than a mere agent to raeeive 
payment. 
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In 1982 the High Court at Madras decided the case of AbhiramavaUi 
Ammal v. Official Trustee of Madras, [1932] Comp.Cas. 201 ; 62 M.L.J. 111. 
The decision is that of a single judge (Madhavan Nair, J.) but it has 
been accepted as good law. In the particular instance, in the Schedule 
appearing on the face of the policy, and opposite the words “to whom 
payable”, was the statement “the assured or his wife AbhiramavaUi if 
lie predeceases her”. The (Jourt considered the English decision Re 
Fleetwood’s Policy, [1926] 1 Ch. 48, which turned upon the effect of 
section 11 of the Married Women’s Property Act, 1882. The material 
words of the last-named section read: “a fajlicy of assurance effected by 
any man on his own life and expreasesl to be for the benefit of his wife or 
of his children or of his wife and children, or any of them .... shall 
create a trust in favour of the objects therein named ....”. By the 
terms of the iK)licy the insurance comjainy agreed to pay the sum assured 
to the assureti’s wife if she were living at his death, or, in the event of 
her prior death, to pay to his executors, administrators and assigns. The 
policy contained a proviso that if at the end of twenty years the insured 
was still living he should have the right to exercise any of some six 
s|K)cified options. At the date of maturity the insured was stiU alive, 
and he pur[K)rted to exercise his option to retvive the entire cash value 
of the policy with its share of aeeuiinilated pmfits and to discontinue it. 
The insurers declined to paj" over to him unless the wife joined in giving 
them a discharge; and eventually they paid it into Court. The Court 
l■onstrue<l tli(' agrca'inent Ix'tweeu the parties to the contract of insurance 
as crc'ating a trust w'ithin section II of the Act of 18K2 in favour of the 
wife in certain events; secondly that the assimsl must be taken to have 
exorcised the option for the Ixuiofit of the trust, and, in consequence that 
unless the husliand and wife came to an agreement the fund must be 
accumulated in Court until it could be a.st'crtained by the death of either 
jiarty who was entitled to it, Madhavan Nair, J., noted that section 11 
of the Act of 1882 did not contain the words "on the face of it”, which 
had appieared in section 1(1 of the Act of 1870 from which the Indian Act 
of 1874 largely took its sha|M>. But tin- point was clear that the Chancery- 
Division in England had held (he words in FUetiixiod's Policy to be an 
expression of intention to lienefit the wife in a (ert,ain event . His lordship 
took note also of an earlier decision in India (Srinh-asachariar v. 
Ranganayaki Ainnuil, [1915] 32 Ind. Cas. 991), in which the material 
facts were that under the terms of the policy the amount assured wa-s 
payable to the assured or to his wife in ease of his earlier death. It was 
licld that the sum assured did not form part of the deceased’s estate, 
but that the widow was the bencliriarv who Ix’cainc entitled to the 
money on her husband's death. Itegarding the foregoing decisions a.s 
safe guides, his lonlship held the language uwd in the |.K)licy to constitute 
an expression that it was for the benefit of the wife although the express 
words “ for the Ixinefit of his wife ” did not apja-ar in the terms of the 
jKtlicy. It was thus within section 6 of the Married Women’s Property 
.Act, 1874, apd then> was a statutory trust in favour of the widow. 

The foregoing decision was followed in two other Madras cases to 
one of which Madhavan Nuir, J., was himself a party. (Kannayalal v. 
Subbaraya CheUy, [1938] Comp. Cas. (las.) 62 (Fnndrang Row, J.) and 
r. E. R. M. K. Krishnan Cheltiar v. Velayce Ammal, a decision of the 
Full Bench {supra).) Meanwhile, however, another single judge of 
same Court (Gentle, J.) had had before him the case of iMitMTnbal 
Ammal v. Guardian of India Insurance Co., [1937] ^ 

which the express question, asked in the Schedule, for whose benefit 
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and to whom payable’’ had been answered “the assured, or his wifa if 
he predeoeaaes her’’. The relevant other fact was that two days 
after effecting the policy, the assured purported to assign it by a 
proper endorsement, wherein the assignment was expressed as for 
valuable consideration, the assignee being the Travancore National 
Bank. During the currency of the policy the assured died. The widow 
claimed against the insurers on the basis of a trust. It was held, that 
there was no vested interest, and the trust could only take efifeot after 
the assured's death. Consequently he had a power of disiKwal during his 
lifetime and the assignment was therefore good. Abhiramavalli AmmeU’s 
case (supra) was not cited. 

In KannayakLi’a case (supra) Pandrang Ilow, J., expressly dissented 
from the decision of Gentle, J., in the case cited above.! 

The decision of Gentle, J., above alluded to was reoentlj' considered 
by a judge of the Calcutta High Court (Ameer Ali, J.) in the matter of a 
policy taken out by one Haricharan Ohosh * who had left a Will by which 
he purported to dispo-se of the proceeds of an insurance jwlicy taken 
out bj’ himself with the Sun Life, etc., of Canada on his own life. By 
the terms of the relative policy the same was j>a\’able to the assured on 
January 1, 1950, or to his wife Ashalata Das.si in the event of his death 
prior to that date, or, in the event of her death prior to that of the assured 
and in ca.se the assured was alive on that datt', to the assured, or in the 
event of her death prior to that of the assured and in case the assured 
was not alive, then to his executors, administrators and legal representa- 
tives. The assureil died on the 19th of November, 1938. Probate 
proceedings were started and in an application on the part of the executor 
an issue was set down for trial as to who was entitled to the policy monies, 
the widow or the executor. For the widow it was contended that there 
was a valid and subsisting trust in her favour within section 6 of the 
BJarrietl Women's Property Act, 1874, and that the provisions of the 
Will, so far as the same purported to dispose of the policy monies, were 
inoperative, and that she was entitled to receive the monies. For her 
was cited a number of English decisions, namely Joakimidis v. Uaricup, 
(1925) 2 Ch. 4U3; Re Fleetwood's policy (supra) ', and Cousins v. 

Life, etc., of Canada, [1933] 1 CTi. 126. In the latter case the policy had 
been efiFected upon the a-ssurerl’s own life and expressed to be for the 
benefit of his wife named in the policy; and the decision of the Court 
was that in a policy so effected the wife took an immediate vested interest. 
Ameer Ali, J., held on the facts that the wife took a vested interest 
under the policy and the same would jiaas to her heirs if need be. The 
monies could not revert to her husband's estate. She was alive and 
the trust could take effect. The Act did not say that it should be wholly 
or solely for the benefit of the wife. His lordship had no hesitation in 
holding that the endowment policy on the death of a husband fell within 
seetion 6, and the fact that the wife’s interest was rendered contingent by 
the terms of the nomitutUon did not affect the trust. The issue was 
decided in favour of the trustee for the widow. 


> lantai V. Oomans/uiji Januuyi, (1933] 58 Bom. 513. so far as it sco ms d to 
bold that a trust within «m. 6 needed words expressly memtioning “benefit” was olao 
diasemted from. But the judges in that case did not consider there was enough 
evidence tu show what was the hitenlinn of the aesured. 

* In re see. 0, Married Women's Property Aet, 1874, and In rt 8m. AsMala 
Dassi, [I940J 44 C.W.N. 218 ; decision of Qentle. J., dissented from. 
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It is not easy to reconcile the foregoing decisions. Gentle, J., sought 
to distinguish between an immediate vest^ interest, as where the words 
relied upon expressed the policy as for the benefit of the wife simpliciter, 
and worfs which rendered her interest contingent only upon surviving 
her husband, and thereby postponing any vesting till that contingency 
should have occurred. In the latter class of case he seemed to consider 
that the husband, while alive, had a complete power of disposal in the 
matter of the ))olicy monies and could thus make a valid assignment 
the effect of which would bar the operation of the trust. Ameer Ali, J,, 
had to consider the case of a Will which could not take effect till the 
testator’s death. But the latter’s death would, on any reading of the 
jjolicy before him, bring the trust in far'our of the wife into immediate 
operation. 

As was ]3ointed out by the full bench in Krishnan CheUiar's case, 
supra, a contingent trust is recognised in England and that the decision 
in FU^eiwood's policy was an authority for regarding a contingent trust 
a.s one which would nonetheless be a trust in favour of a wife or children 
within section 6 of the Married Women’s Property Act, 1874. It is 
submitted that this is the true view of the matter; and that in such a 
case there can be no disjKwal of the jx>licy monie.s by the husband after 
the creation of the trust which would not lie affecterl by the equities thus 
std up. To the extent that the judgment of Gentle, J., may be taken 
as holding that in spite of the creation of a contingent trust in favour of 
the wife the husband could make such an assignment as would defeat it, 
the case, it is submitted, was wrrmgly decided. For it is submitted that 
if the case falls within section 6 at all, an assignee could only take subject 
to the equities. It may be noted in passing that it was decided so far 
back as 1895 in Australia (Twaddell v. A’eie Oriental Bank, [1895] 21 
V.L.R. 171) that a |)olicy of insurance effected by a man on his own life 
and expressed to be for the lamefit of his wife and children catmot be 
pledged by him by wu3’ of securitj’ so as to create a lien in favour of the 
pledgee. 

It is to be notr'd, however, that bj" the provisions of sub-section (o) 
of section 38 of the lasurance Act, 1938. a transferee or assignee of 
benefits under a polict’ of life insurance is now made expressK’ subject 
to all liabilities and equities to which the transferor or assignor was 
subject at the date of the transfer or assignment as the case ma\- be. 
The provisions of the section, however, while governing all assignments 
made after the Ist of July, 1939, do not interfere with the rights and 
liabilities of parties under assignments marie before the last-mentioned 
date. It is submittorl, however, that bv the pre-existing law no assign- 
ment of a ptrlicy which can be properl.v construed os creating a trust 
uithin section 6 of the Marrietl Women’s Proj)ert\' Act could be otherwise 
than affected bj’ the equities thus createil. If this submission correctly 
represents the pre-existing law, ns also the effect of section 39 (5) of the 
Insurance Act, 1938, an immodiaUr vested interest within section 6 cannot 
be riefeated by any prior assignment ; and the same result is brought 
about in the raise of a ramtingent trust, on the happening of the 
contingency. 

Who can sue to enforce the trust. — Clause 2 of section 6 (1) of 
the Married Women's Property Act provides that when the sum secured 
becomes payable it shall be paid to the Official Trustee of the Presidency 
in which the office at which the insurance was effected is situate, and 
shall be received and held by him upon the trusts expressed in the policy 
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or such of them as are then existing, uqlpss speeial trusteea have been 
duly appointed to receive and hold the monies. It is fiir thw provi^ded 
that the Official Trustee when receiving and holding th^ monies shall 
stand in the same position as if he had been appointed trustee by a 
High Court under Act XVII of 1864, section 10. The last-mentioned Act 
was passed to constitute an office of Official Trustee. The foregoing 
clauses need amendment for several reasons, as we shall see. But, in the 
first place, an insurance may be effected in an office which is not situated 
in any of the three Presidencies. What then ? 

Lakshmi Atntnal v. Svn Life, elc., of Canada, [1934] 4 Comp. Cas. 101, 
was a case in which a widow sued, purporting to be a beneficiary under 
section 6 of the Married Women’s Property Act. She bad been in 
correspondence with the Official Trustees Ixith of Madras and Bengal, 
but up to the date when her suit came on for hearing had been unable to 
persuade them either of her own locus standi under the Act, or of their 
own jurisdiction in the matter. The Court held that the proper person 
to enforce the trust (assuming it to have been created) was the Official 
Trustee of the relative Presidency. It was argued for her, however, 
that she was in the position couteinplateil by section 59 of the Indian 
Trusts Act. That section rea<Ls: “Vnieri no tnistees are appointed or 
all the trustees die, disclaim or are discharged, or where for any other 
reason the execution of a trust by the trustee is or becomes impracticable, 
the beneficiary may institute a suit for the execution of the trust . . . 
The Court held, however, that the Official Trustees neither of Bengal 
nor of Madras had refused to act, and consequently that the provisions 
of section 59 of the Trusts Act were of no avail to the plaintiff. The 
policy in suit dated from 1906 and the Court considered that it was 
outside the purview of the Married Women’s Propt'rty Act. 

The same opinion as to the person qualified to sue was taken by a 
bench of the Madras High Court (Cornish and King, JJ.) in Bengal 
Insurance and Real Property Co., Ltd. v. Yelayammal, [1936] 7 Ckimp. Cis. 
149. 

In Ilaridasi Debi v. Manufacturers Life Assurance, etc., [1936] 41 
C.W.N. 517, Lort-Williains, J., held that the Official Tnistee mentioned 
in section 6 is not the legal person referred to in the Official Trusteea 
Act of 1913, who is a corporation sole.* The Official Trustee rofetrod to 
in section 6 was the creature of section 10 of Act XVII of 1864, a statute 
which was in operation when the Indian Married Women’s Property Act 
was passed. But the office of trustee so created no longer exists, and to 
that extent the provisions of section 6 cannot be put into operation. 
The result is that to enforce the provisions of that section trusteea muat 
be appointed either by deed executed by the husband in hia lifetime, 
or by the court under the |■^ow■e^^ which it has to appoint trustoea under 
the Indian Trusts Act (11 of 1882). It is not, therefore, neoeasary to 
appoint the holder of the office created by the prorisions of the Official 
Trusteea Act, 1913, nor is it necessary for the court to appoint more 
than one trustee, as there is nothing in the Act providing that any 
particular number of trustees must be appoint^. Moreover, the 
beneficiary may prosecute the suit against the insurers without impleading 
the trustee as a party ; but, in that event, though the beneficiary may 
succeed, the insurers may say that they will pay the money only to & 
trustee duly appointed. 


> For iho tneaning of this expression, sec Chapter II. p. 20, anf«. 
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In Shamdas Oobindram v. S<a>Uribai, [1937] Comp. Cas. 267, one of 
the-jndgee of the Court of the Judicial Conuuissioner of Sind had observed 
that “in order to attract the applicability of section 6 of the Married 
Women’s Property Act, 1874, the policy must be expressed to be for the 
benefit of the wife or children, and money should also be made payable 
to the Official Trustee. Until these two conditions are fulfilled there 
can be no statutory trust in favour of the wife.” These observations 
have been expressly dissented from by a Div-ision Bench of the same 
Court in Parmeshwari Bat v. Nihalchand Lalchand, [1938], supra. “The 
object ” said the learned Judges “is to create a-ralid trust in respect of the 
policy monies without any trust dee<l or any other document being 
executed either in favour of the beneficiary or in favour of a trustee . . . .” 
The observations thus adversely criticised find no support elsewhere 
and may, it is submitted, lie considered as ba.sed upon a misconception 
of the statute and its aims. 

Trusts under section 5 of the Trusts Act. — One illustration of 
the effect of a trust created otherwise than by operation of section 6 of 
the Married Women’s Property Act, 1874, must .suffice. 

A member of the Times of Lidia Employees’ Death Benefit Fund 
diet!. Unt^r the rules the amount due under a policy with the said 
fund vestea in certain lruHt<*es and was payable to the children of the 
deceased member. In a .suit again-st the executors of the deceased a 
decree was obtained as also an order attaching the interest of the deceased 
in the aforesaid fund. A bt'nch of the Bombay High Court (Beaumont, 
f’.J., and Kemp, J.) held that, in the events which had occurred, the 
deceased himself had no interest in the fund or any disposing power 
over it, there licing a valid trust under section 5 of the Trusts Act. Thus 
the interest of the deceased had been transferred to the trustees and 
there was nothing for the Httaehmeiit to ojierate upon. Their lordships 
further expresst'd the opinion that where a policy of life insurance effect^ 
by \ provides that either on the death of .\ or at the e.’cpiration of the 
particular period the insurers will jiay the sum assured to B, that does 
not confer any contractual right upon B nor does the taking of the 
ftolicy in that form civate a tru.st in favour of B. Consequently on the 
death of A or on the expiration of the sjH'cified periotl, the executors of 
A, or A himself, as the case may be, are the only persons who can recover 
the fund from the insurer, and B ha.s no claim to it. {Naderahaw J. 
I'achha v. The Times of India Einphijees’ Death Benefit Fund. [1932] 
2 Comp. Cas. 8.) 

Claims to Inherit. — The reader’s attention has already been directed 
to conditions imposeil by most motleni policies of life insurance, putting 
the claimant to proof of his or her title. ^ Ajiart from any such stipulation 
m the contract itself, the insurers will lx* entitled to satisfy themselv^ 
for their own protection that they would bo justified in pajdng out in 
answer to any (larticular claimant's requisition. This course is especially 
necessary where the idaira is made by someone purporting to be the 
heir or legal representative of the assur^ or of some other jicrson entitled 
• o the policy monies. Thus insurers commonly insist upon Probate or 
betters of Administration, or, at least whore it is an alleged heir who is 
the demandant, a Suooession Certificate. That an insurer is justified 


29 


1 See pp. 417, 418, aixU. 
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in law in taking up such an attitude is au£&)iently plain from the following, 
among other, authorities ; — 

In VMal Boo v. Hanumantha Boo, [1927] 5U Mad. 412, the Court 
held that a Succession Certificate could be granted to the heirs of the 
assured, inasmuch as the policy monies formed a debt within the meaning 
of section 4 of the Succession Certificate Act. In SugandJiabai v. Kaahar 
Bai lb Ora., [1933] 3 Comp. Cas. (Ins.) 5, the District Judge at Ainrsoti 
had dismissed the appeal of a widow against an order of the Subordinate 
Judge refusing her a Succession Certificate in resjx'ct of a policy of 
insurance upon the hfc of her ilewased husband. Concurrent findings 
of law were to the effect that by the (leixonal law of the Jains a widow 
had power of disposition only over her husband's .self-acquire<l property. 
On the matter coming bcd'ore the Judicial Commissioner's Court of 
Nagpur the Court found, as of fact, that the jxjlicy had been taken out and 
kept up by monies which weiv the self-acquired projx-rty of the asstired. 
Staples, .4,J.C., in giving judgment, oliserved that it was no doubt true 
that in the case of joint-family property the ontia of establishing that 
certain property was sclf-acquiretl aiul not joint is upon the {lerson 
asserting it: there being a presumption that a member of a joint -family 
will, generally speaking, be spending the joiiit-fainily money. In the case, 
however, of a policy of life iiisiiraner* no such presunqition should be 
acted upon. A policy of life insurance is a jiersonal coiitract lietween 
the person who is called the assured and the insurance comjviny. It 
might be that an insurance pidicy could be taken out for the benefit of a 
joint-family. But the presumption would be against such a contract, 
and accordingly it would have to be proved that tlie {lolicy was taken 
out with .such an intention and purpose, and that the premiums were paid 
out of joint-family funds. Accordingly the Court held the widow to be 
entitled to a Succession Certificate. 

That insurers are entitleil to insist ujam proof of title U-ing afl'orded 
them in the fonn of a probated Will. I>etters of .Administration or a 
Succession Certificate is now settled by the following ea.ses : Grraham 
Life Insurance Society v. Collector of Etawah, [1933] 3 Comp, (’as, (Ins.) 
I : 54 -All. 1020; followed in Aahuiosh Ghost v. Xalional I nsurance, etc., 
[1936] 6 Comp. Cas. 210. 

In Daw I'v v. Sun Life, etc., of e'anada, [193.5] 5 f'oinp. Qia. 249, 
the facts were that the appellant obtained a decree in the Small f.^uses 
Court, Rangoon, against the widow of one Maung \Va. The latter had 
insured his life for Ks. 2,<K>li with the re8|H>tMleiit eonqiaiiy . Tlie nominees 
mentioned in the policy were the lussurerJ's said wife and his son. The 
plaintiff's decree was agaiiLst Ma Mai Hman personally and also as the 
legal representative of the assured. In execution, the appellant obtained 
an order in the nature of a mandeimus prohibiting the insurers from 
pa\*ing out the money due under the policy. The onler was liadly* drawn, 
inasmuch as in terms it purported to prohibit the widow from receiving 
the money at the hands of the insurers. The plaintiff-appellant then 
obtained a garnishee order calling iijion the insurers to show cause why 
they should not paj' into Court the debt due from them to tlie judgment- 
debtor Ma Mai Hman. The insurers defended on the ground that until 
Ma Mai Hman or some other person established her or bis title by obtaining 
Letters of Administration or a Succession Certificate, there was no debt 
due under the policy. The Court, following Cleaver v. Muiuid JUserve 
Fund Life, etc., [1892] 1 Q.B. 47, held that apart from the provistoiw of 
the Marrieil Women’s Projierty Act the right to sue on such a poUoy 
would pass to the legal jiersonal representative of tlie deoeawd, and 
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that, as between them and the insurers, a nomination in the policy of a 
person to whom the amount should be payable, would have no effect, 
because such a person was not a party to the contract of insurance ; and 
that, accordingly, the insurers would bo bound to pay the legal repre- 
sentatives of the deceased and no one else. Consequently, unless and 
until some person had established his or her title to represent the 
deceased, no “debt” lieeaine due under the policy. It was further 
held that as the parties were Burmese Buddhists there was no question 
of any trust arising under section 6 of the Married Women’s Property 
Act, 1874. For the foregoing reasons the garnish(*e order was bad, there 
l)eing nothing in the hands of the insurers in the nature of a debt which 
could be attache*!. (The widow hail, at the time of these proceedings, 
not j’et taken out Letters of Administration or posses-sed herself of a 
Succession Certificate.) 

Sale. — Sale, by the law of India, is in general governed by the 
Transfer of Property Act (1\' of 1882) » and the Sale of Goods Act (III of 
l!13d)- policies of insurance and the rights created thereby' are not 
■ gocsls”, the latter Act has no application to anything with which we 
are concerned in this Chapter. 

The Insurance Act, 1938, includes certain special provisions concerning 
the transfer of policies of life insurance by assignment or otherwise, ^ 
while si-ction 13(1 of the Transfer of Projierty Act e.vpressly provides 
that nothing in that section is to affect the jirovisions of section 38 of the 
Insurantv .Act. .As, however, section 38 of the last -mentioned statute 
expressly enacts, by sub-section (ft), that any rights and remedies under 
ussignmenta or other transfers effected prior to the 1st of July, 1039, are 
left iindistiirlMsl, it bt'coiites netvssary to refer in the present and the 
succeeding section of this Chajiter to transfers or claims arising therefrom 
under the pre-existing law. 

In 1894 the High Court at Madras had liefore it the case 
of an insolvent, among whfwe assets was a jKilicy of insurance on his own 
life. The policy was mild by the Official .Assignet*. .After the sale the 
insolvent obtained his final discharge; and, on his death, the .Administrator 
General had the duty of dealing with the assured's estate. The pur- 
chaser hud meanwhile i-oll<-cte*i the money from the insurers. It then 
transpiitHl that the purchaser hud iKUight the jxiliey mainly for the benefit 
of the insolvent’s estate. He, therefon*, paid over the policy money, 
les.s what he had spinit in acquiring it, to the .Administrator General. 
On contest between the latter and the Official .Assignee the Court held 
the Administrator General t<i la* entitled to the amount in preference to 
the Official Assignee. (In rr Arkrill. (1894] 18 Mad. 24.) 

In Motional Insurance Co. v. Hnririas Basu. [1927] 1(>4 I.C. /29, 
an unusual point arose in relation to a sale. The material tacts were as 
follows. In oxooution <if a docreo against the heirs of the assuiod the 
latter's rights under the relative jxilicy wore sold by the Court in an 
auction sale, the purchaser being a pleader practising in that Court. 
The pleader sued the insurer for recovery of the money due under the 
policy. The insurers coutsmdod that the plaintiff, being a iileader, was 
precluded by section 130 of the Transfer of Pixijsjrty Act from purch^i^ 
the jiolicy, and the sale to him was voi<l. It was hold by a bench of the 


> (Ajrtoin extracts from this sistiitc arc printed as .4[iin'udix III to ttiis treatise 
pj|». rxviii-c«xiv* jwnt. .... 

* S»o. 38, wlucth M net out ill AppoiiUix 1. SiH' pp. xxiii, xxi\ , poift. 
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Calcutta High Court that aoction 136 * of the Transfer of Property Act, 
being controlled by section 2 (d) of the same, had no such effect, and that 
the purchaser, though a pleader, could enforce his claims against the 
insurer by suit after purchase. 

Transfers and assignments. — ^As already observed, all transfers 
and assignments of policies of life insurance which are effected after the 
Ist of July, 1939, are governed by, and must be made in accordance with, 
the provisions of section 38 of the Insurance Act. 1938.* Before sum- 
marising the provision-s of that section it is necessary to refer to the pre- 
existing law, inasmuch ns tiic rights and liabilities incidental to transfers 
and assignments made in India prior to the Ist of JuU’, 1939, are by sub- 
section (5) expressly saved. The following cases are therefore briefly 
commented upon for purjKises of illustration. 

In Rajnarain Bost v. Unh'triuil Life Insurance, etc., [1881] 7 CJal. 594, 
the material facts were that one W. insured Ids life for Rs. 25,000. The 
insurer covenanted by the policy to pay the executors, administrators 
and ossigTLs the sum itssured within two months of the life dropping, 
provided all premiums had by then been duly paid. .After }>aying the first 
premium \V. assigned his rights by endorsement to B. Notice of assign- 
ment was given, but the assigmnent was not expressed as having b^n 
for consideration. B. {sud all the premiums till his own death. When 
W. died the executors of B. claimed payment The insurers stated that 
unless the executors obtained the authority or concurrence of W.’s 
representatives, they wouhl not jiay. The Court held that the law and 
practice required the assignee to sue in the name ot the assigiuir, in 
which case the f)ersoiui.I representative of the det^aMsl would have lieeii 
a necessary {larty. In India an assignee could sue in his own name in 
respect of marine and fire jsilicies only. The insurers were, therefore, 
in this case justified in refusing to pay in the absence of any legal repro- 
.sentatives of W. 

In 1913 the Judicial C'ommilte© of the Privy Council hud bt'fon' them 
the case of Hulraj Khaion v, VistranaUt F. Vaidya, [1913] .37 Bom. 19H. 
This was a contest bt'tween an assignee under a written iiistniiiient and 
one who claimed to have got a prior erjiiilahlc assignment by dejioait of 
the policy. The material facts were that assiinsl dejxisited his life 
insurance policy with the plaintiff in 1904 as scciinty for certain advances 
Neither of them gave notus- of huch dejxiaii to the inHiimrs. l.Ater 
another creditor of the assured trsik aii iMniirument as ser-urity. without 
notice of the prior tlojsisit. The nssunwl n-prw8enl«!d to the last-named 
creditor that he had mislaid the policy. .\n ap[>Iii'a(ion was then matle 
to the insurers for a duplicate copy. The latter, however, stated that 
they W'ould require an indemiu'ty from the assured before they would 
iaaue such a ropy. An indemnity bowl was then prepared; but the 
assured died b^ore he could sicn it. The plaintiff, claiming on 
the basis of an equitable aasignineiit by dciiosit, sued the insurers for the 
money. The assignee by virtue of his instrument claimeti to be the 
owner of the policy. The High Court at Ihimliay decitlwl in favour of 
the purported equitable assignme.iit. The -Iiulicial ('oinmittoe held 
that aw'tion I3t> of the Transfer of Property Act eoverecl transfers 


1 This is net out m A]ipetMiix III »t p. i-xxo . fetut. 

* A ltn«l auifpifnenl w an "act and deed", which tba written irurtninwnt 
meo'ty rvord*. Such an instrument when undated is an iropeifeet record aral 
tbtis unrclialjle. The terms of mih-sre. (4) retwler the date of suoh an act and dasd 
ofrvMusI) maturiul. 
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by way of security as well as absolute transfers; but that it specifically 
enacted that no charge could be created except by a written instrument. 
It followed that the plaintiff acquired no right to the policy or its proceeds 
by reason of the deposit. The positive language of the section precluded 
the application in India of those principles of English law on which 
the High Court at Bombay had basc^ their decision. 

In Vinkikri Ijak«hmikuUy Veitiiamma v. Th-kka Madathil Vishnu 
Nambisan, A.I.R. [1939] Mad. 411, the facts were that the assured had 
assigned an endowment policy in favour of his wife by a projjor endorse- 
ment. The assignment was notified to the insurers and by them 
registered. The endorsement stated that the benefit of all the* monies 
which might become payable under the policy were assigned to the wife 
and declared her rer-oipt to be a sufficient discharge to the insurers. Bv 
a further clause, however, in the same endorsement it was provided that 
in the event of his wife (the aasigueo) predeceasing him or in the event 
of his surviving the (Lkto on which the policy was to mature the l»enefits 
thereunder would revert to the, as.sured (assignor) as if the assignment had 
not been imwle. 

Before the jxilicy matured and during the lifetime of the a.s8ignee 
the assured died. 

In execution of a deente obtained against the deceased (assurefl) 
the decree-holder sought to attach the policy monies as assets of the 
assured in the hands of the assi^eo. Held, that upon the true con- 
struction of the endorsfimont the same did not amount either to a Power 
of Attorney or to a transfer in future, but operated as a present transfer 
in favour of the aasign(M>, giving her an absolute interest in the monies. 
In the events that ha<l happened there was no scojx' for the of>eration of 
the reverter clause. 

The attention of the reader has now to be directed to the statute 
law , which since the Ist of July, 1939. governs, transfers and assignments 
of policies of life insurance and consequently of the benefits thereunder. 
A transfer of property within the meaning of the Transfer of Property 
Act means an act by which a living person conveys property, in present 
or in future, to one or more other living persons, or to himself and one or 
more other living yiersons.i The expression “living person” includes a 
comj>any or association or bo<ly of individuals whether incorporated or 
not.* By the law of India property of any kind may bo transferred 
except whore forbidden by the Transfer of Property .Vet or by any 
other law for the time Ireing in force.* A transfer of property passes 
forthwith to the transferee all the interest which the Iratisferor is then 
capable of passing in the property and in the legal incidents thereof, 
unless a different irtention is expressed or is necessarily implied from 
the manner in which the transfer is effected.* By the general law' relating 
to the transfer of prf)pt*r1y a transfer may be made without writing in 
every case in which a writing is not expressly required by law .* 

A “gift ’’ is a transfer of property witliin the meaning of the statute 
which, indeed, provides for it in section 122.® A "pledge ” does not involve 
a transfer within the meaning of the same statute, but under the law of 
India is regarded aii a bailment marie as security for pavniont of a debt 
or the performance of a promise. The bailor is called the pawnor and 


> Traasfsr of Properly Act. sec, ft. 

• JlbU., sec. #. 

• Ibid,, tec. 9. ... 

• Th« section i» sot out in Appendix HI. pp- cxxii, cxxiii. 
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the bailee the pawnee.^ An a88ignment''ia only one of the methods by 
which “property”, in the widest sense of the word, is made over to 
another ; and its effect is, broadly speaking, the same as that which is 
achieved by a grant* 

By virtue of the provisions of section 38 of the Insurance Act, 1938, 
no transfer or assignment of a policy of life insurance (whether such 
transfer or assignment be with or without consideration therefor) is 
valid unless it be mode by a separate instrument or by an endorsement 
upon the policy itself. In either case the operative words must be 
signed by the transferor or the assignee or by a duly authorised agent. 
It must, moreover, be attested by at least one witness.® The Act does 
not prescribe any jiarticular form in which an assignment is to bo cast. 

By sub-section (”) the Act expressly rt^cogniso-s the validity of an 
assignment with a condition attacherl to it that it shall la* inofiorative, 
or that the interest shall pass to some person other than the assignee 
on the happening of a specified event during the lifetime of the life 
insured. < It also makes valid an assignment in favour of the survivor 
or survivors of a numl)er of js'csons. To the fort'going provisions of 
the sub-section are j>refixe<l the words “notwithstanding any law or 
custom having the force of law to the contrary". 

Sub section (2) provides that a transfer or assignment made in 
accordance with sub-section ( 1 ) shall l)e complete and effc'ctiial upon the 
execution (duly attested) of the endorsc-ment or sc'fwrate instrument. 
But the sub-section goes on to provide that except in cases where the 
transfer or a.ssignment is in favour of the iasurer himself, no such transfer 
or assignment will be binding on the latter, or will entitle the transferee, 
assignee, or the respective legal representatives, to sue the insurer for 
the jtolicy monies, unless and until there has been deliveri'd to the insurt^r 
a written notice of the transfer or assignment. Such notice, moreover, 
must be accompanied either by the policy duly endorsetl, or the sejwrate 
instrument, or a copy of such endorsement or instrument, which copy 
must l>e certifietl as correct both by the transferor and transferee or 
their duly authorised agents. 

Delivery of the notice will be good if effected either at the plar-e in 
British India (if any) mentioned in the policy for the purpose, or at the 
insurer's principal place of busincas in British India. 

Upon receiving the notice above-mentioned the insurer is required 
to record the transfer or assignment together with the relative date 
as also the name and address of the transfcr(?e or assignee. Thetransferee 
or assignee or any other person by whom the said notice was given may 
require from the insurer a written a<-knowledgment of the re<xtipt of such 
notice; and the insurer (though he may insist upon a fw for so doing not 
exceeding one ruf)ee) must fumi.sh such acknowledgment, which will 
thereafter be comiusive evidence against him that he has duly received 
the notice to which it relates.® 


* with hy thr f’ontmrt Art, }72"1HI. 

^ thr hnrf anri ^ivrii in C'hMpt4»r III of Uim troAtiiio, 

p. A2, anir. 

* InAurancp Ar t. 1938, wc. 38 (7). 

* Thnx and U^Kaliainfr fcrrotmt tmnMrtionii rloakryi by prrft4*n<i*d 

^ Kiib-Mf. i4). Th#* obviotmly corit^nnpIftUMi auch a Notion mm m 

(IcKoircK^t. in iu> r«K»m for m ** rnniiirucrtivr notice by mere production of 

the inatrumenl rrlied upon. A ro aMilcnineDt by nnyone other than the inauivr 
himaelf rif*edii notice to the latter. 
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NflituraJly an insurer may receive mpre than one notice in respect 
of purported transfers or assignments relating to one and the same 
policy. Where this is so, the date on which the relative notices are 
delivered to the insurer will regulate the priority of all claims under 
transfers or assignments as between persons interested in the policy .1 

By section 39 ( 4 ) a transfer or assignment of a policy made in 
accordance with the foregoing provisions of section 38 shall automatically 
cancel a nomination. 

If the transfer or assignment has been made in accordance with 
what is prescribed in the section, the insurer is bound, from the date of 
the receipt of the relative notice, to recognise the transferee or assignee 
named therein ns the only jK-rson entitled to benefit under the policy 
But, ns already jKiinUid out in the foregoing pages of this Chapter, such a 
transferee or assigius'i is expressly 8tate<l in the section to be subject to 
all the liabilities and equities to which his transferor or assignor was 
subject at the date of the relative transfer or assignment. It is further 
provided by sub-section (.5) that the transferee or assignee may institute 
any proewdings in rehition (o the fx*licy without obtaining the consent 
of his transferor or assignor and without makini; him a partv.s 

Application of policy monies. — A jurisdiction peculiar to the 
Probate, Divorce and -Vdiuir.ilty juri.sdiction in England and to High 
Courts and District Courts in India when disposing of matrimonial 
caitses may affect the application of monies payable under a jxiliey of 
life insurance. In England the jurisdiction alluded to is exercised 
unrler the .Judicature (Consolidation) .Act, Itt'i.A c, 49, section 192. In 
Itulia it is deriveil from section 49 of the Indian Divorce .Act (IV of 1869). 
The st'ction reads- — 

"49. The High Court, after a decree absolute for dissolution of 
marriage, or a dt'cits- of nullity of marriage, and the District Court, 
after its decree for dissolution of marriage or of nullity of marriage 
has lieen confirmed, may inquire into the existence of ante-nuptial or 
]K>st-nup(ial si'ttlements made on the parties whose marriage is the 
subject of the decr*s‘, and may make such orders with reference to the 
application of the whole or a jiortioii of the profierty settled, whether 
for the lienetit of the husband or the wife, or of the children (if any) 
of the marriage, or of both children and parents, as to the Court seems fit : 

Provided that the Court shall not make any order for the benefit of 
the |Mircnts or either of them at the expense of the children.” 

The English decisions cited immediately lielow, while of some 
utility as a guide to tin' construction of section 40 of the Indian Divorce 
-Act Ht't out above, have an importaniv of their own in respect of the 
application of in.suninee monies, where the court in India is exercising 
the matrimonial jurisdiction conferred under the Indian and Colonial 
Divorce Jurisdiction Act, 192G.< Section 1(1) (6) of that statute attracts 
the British law for the time h<'ing in force, so ns to place spouses to 
whom tho statute applies, and whose matrimonial differences are being 
adjudicated upon in India, in the same position as if those differenres 
were being disposed of bv the appropriate court in England or Scotland, 


• Suti ws . (.J|. “Time ’ may thus Iw equally important. 

• Transftren'ce or naaigiiinmit create no momhership of Mutual or Co 
operative oonoerna. (Sec. 9fl.) 

• ill * 17 Oeo. V. c. 40. 
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In Princep v. Priticep, [1929] P. 225; the Court laid it down that, in 
deciding whether a settlement comes within the meaning of post-nuptial 
settlement within the meaning of the English statute above alluded to, 
the material question is whether the settlement is upon the husband, in 
the character of husband, or on the wife, in the character of the wife, or 
upon both, in the character of husband and wife. Mere form is immaterial. 

In Chilbenkian v. Oulbenkian, [1927] P. 237, the Court treated a 
life pohey eflfected after marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent interest of the Other sjxuise in 
the sum assiired, as a post-nuptial settlement; and matle an order with 
reference to the application of the policy monies. In so doing it pur- 
ported to act under the English statute above alluded to. 

In Woodtoard v. fi'oodu’ard, [1938] All. 95. the Court refused to 
exercise the discretion given by s«>ction 4tt of the Indian Divorce Act 
in favour of the htisband. on the ground that he was the guilty party. 
The husband had taken out three policies tipon his own life, but conveying 
an interest to his wife in those policies contingent u]K)iJ her surviving 
him. Harries, J., expreascnl some iloubt as to whether it could lie said 
that Hill, J., in Gulbenkiait v. Gulbenkian. siiprn, should Is* taken as 
having held policies of life insurance oajwble of Ix'ing regartled as 
“settlements’' for the purpose of exercising this jx-culiiir jurisdiction. 
Moreover, he observed that the Court of the Judicial tVminissioner of 
Sind in Shamdaa Gobindram v. <S«e»/rita»i, supra, was all authority for 
the proposition that iwlicies sttch as thos<» in suit were ‘gifts" in favour 
of the wife: and if that were so, then, clearly, they could not be within 
the provisions of section 40 a.s “settlements ". It is submitted, however, 
that the learned Judge in the Allahabad case would apjiear to have 
arrived at this view of the matter, to some extent at least, i>er irwurutm. 
In Shamdas Gobindram' s case there wa.s a purported assignnient to the 
wife: and Haveliwala, A.J.C., was considering whether an absolute assign- 
ment had been made, or only a contingent interest ereattHl. In the 
Allahabad case there was no aaaignment, but a contract between the 
insurers and the a.H8ured which, it is submitted on the authorities, created 
a trust in favour of the wife, the benefits of which she would enjoy on 
the prior death of her husband; and that it would amount to a post- 
nuptial settlement within the meaning of w'ction 40 of the Indian Divorce 
Act. It is further submitted that the facts were not such as to make the 
transaction a “gift ’’ within the meaning of section 122 of the Transfer of 
Property Act. 

Options. — To guard against a policy lapsing, by mere oversight on 
the part of the holder, the Insurance Act, 1938. by section 50, imposes 
on the insurer the duty of giving the holder notice of any options 
available to the latter under the contract. This notice must be mven 
before the expiry of three month.s calculated from the date on which the 
premium was payable but not paid. 
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ACCIDENT AND MISCELLANEOUS INSURANCE 

I. Preliminary. 2. PorHonal accident insurance Who is the 
assured? — Insurable interest — Indemnity or no indemnity — Negotiations 
j)iior to contract — Renewal — ^The risk — Disablement — -Commencement 
iind determination of the risk — Altered circumstances — ^I’he conditions— 
Insurance by coupon— Pajunent of claim— tStatutory insurance respecting 
carriage by air — When such liability may be excluded or limited— 
Carriage by inoroJ,han one carrier — Liability under combined carriage — 
Kxwpted journeys — Who luuy enforce the liability — Litigation in 
reHjiect of injury only or ftir coin jiensa lion in resiiect of delay — Suits 
in respect of a passc-nger’s death — Limitation — Bar to contracting out of 
the rulas — Statutory insurance under Motor t'ehicles Act. 3. Sickness. 

4. Public liability insurance: — Pr»‘liniinarv — In.surablc interest — Sub- 
stratum of the liontract — Description of the risk — Employers' liability — 
Liability lor servants otherwise than under Workmen's Compensation 
-Act— The doctrine of common cmploymimt — Negligence generally. 

5. In.stiratK'o of preinisc-s against other than fire risks. 6. Vehicle 
insurance. 7. Motor vehicle insuraiu'e: — Private cars and private 
motor (‘ycles — ('oniinercial vehii'les — Motor Vehicles .Act , 1939 — Disability 
--Reliability — Exceptions; — Wear and tear — War — Other special exeep- 
tion.s— Conditiotis other than exceptions; — Breach of warranty — Power 
ol cancellation — Pre|)ayment of premium — Bight to enforce suit against 
tliird |«irty — Making assurtsl part-insurer — Suspension — Compulsory 
insuraiKf of third-jwrty ri.sks; — Not applicable to certain vehicles — 
.Nature of itisuranec prescrilx'd — Powers of Provincial Governments — 
Statutory limitations — The statutory certificate — Tliird party's rights 
against insun>rs — Insolvency, winding up, settlement with creditors — 
Duty to provide information — R<‘-insuram'e— Effect of death on certain 
causes of action. 8. Negligenn*. 9. VVar: — Beginning and end of a war 
- Insurable interest — Causation — Damages — Workmen's employment. 


1. Preliminary. 

Includerl in the notion of “casualty" insurance, as the same is under- 
st<x)d in America, are jiersonaf aeeident, public liability, workmen s 
compensation, engineering insurance,* vehicle iiwuranw^, the insurance 


I liliigiiuKiruiK iiwuraiKV w. in Oivat Britain, one of the more specialised 
hrnnchP# of the profemion. Practically every factory -owner insures Jus plant, 
including, of eouiao, his boiler or boilers. The Kiiglisli Factory Act of 1901 cora^^ 
owners of sUiani- boilers t<i submit them to periodical examination by qualinw 
inspectors. Insurers of the plant commonly arrange for this inspection 
lively cheap rate; for such iuspoi'tion is of value to themselves in rropect ot Uie 
risks they have undertaken. In India courses for the training of boiler uisp^tore 
sre new in existence. FacUiry AcU have for some time past been upon the statute 
I'ook in this country; and it may safely bo said that foroign-owned e^neei^ 
plant iuoludins, of oourse, electrical tnachinorj-, is by its owners regi^ly uisurea 
with oompaoios long experienced in this class of busmess, though, it would seem 
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of live-Btock and that of crops or of hkrTested agricultural produce, 
plate-glass, and many others. To the above list is oomnitMily added 
business which in Great Britain falls within the category of "Burglary” 
insurance and Fidelity Guarantee. The law relating to the two last- 
named classes of insurance busine.ss has already been the subject of 
commentary in Chapter VI of the present treatise. i Of the rest not all 
have yet been sufficiently develope<l in India to give rise to reporte<l 
litigation. For instance, in plate-glass in.surance * hardly any business 
as yet offers; while live-stock insurance and agricultural Insurance 
generally represent c.la8,se.s of busine.ss which have yet to bo properly 
worked up in thi.s (ountrv.s 

In the foregoing circum.staiu-es it is profsisisl to limit the subject- 
matter of the pre.scnt chapter to personal accident insurance, sickness, 
liability insurance (inclutiing workmen’s compen-sation), insurance of 
premises against risks other than fire, vehicle insuranct!, .and certain 
insurance contracts (other than those <lealt witli earlier in the present 
treatise*) which are <iireetly concerncsl with war: and to treat of these 
.subjects under the general caption Accident and Mi.scelln neons Insurance. 

The categories into which contracts of insurance arc divisible have 
not yet been unifortniy eatablUhed. Thus the stuilent meets with such 
an exprcs.sion as “industriar' insnram'e: and may easily imsgine it to 
represent insurance in mspect of sfiecific intlnstries. Vet the phrase 
has no such meaning. Tlie e.xprcssion “indu.strial insurance’’ has come. 


that, in m’nerai. the busint'SH done U to obtain euxer against public liability. 
Since, however. India, as a whole, is by no means yet mdiislnalisi'd, the volume of 
sueh business is necessarily osrt neteit. Kntjineenng polines commonly cover damage 
to individuals as also Ut surrouii<biig pro|)erty consequent on explosion. Them 
can be little doubt tluit, afiart from thi' goneral ssuise of sis-urity which insurance 
offers to factory siwners. efficiency m tlii> conduct of relativel> small-scale industrial 
concerns would be aided in Imlia by the systematic insurance of plant. 

t See pp. 298-301 and 3.'t,'V-367, respectively, ontr. 

* The considerable cost of plate-glass. cmuaHpicnt u|K>n its iss-uliar pniperties, 
including ihereiu its n'lnarkable strength, ImI. in fZnglaiid, to the rise of a special 
branch of insurance business to cover all risks incidental to the use of such glass 
in shop windows and elsewhere Ftntc.glnss indi-ed, so rapidly found fa\-our with 
retail tradiwmen tliroughoul tlrenl Hntain ami ttic Dominions, as also upon the 
continent of Eiiro(K> ami the .Americas, liwt by Uhi last quarter of tlia ninoUieuth 
century a very luge volume of business was beiigz dune. Once such business 
became established, the same type of insurer began to extend his offers of cover 
to other descnptions of glass, r.g.. sheet. emb<»se<t, engraved or stained gitus. 
Thus, not only shop wimlnws lait shop signs and Iransparenl advert isamcnila gener- 
ally are now-a-days included iti what may la, i-overxsl umler so-call/si plate-glaas 
insurance. .Similarly the insurano' of wuiduws in tiriviite houses is often matlo the 
subject of such policies, indepenrlont of those coveniig the rest of the struetiire. 
Bat if the insurance is to cover breakage brought afiout by fire, cxplosum. earth- 
quake, cix'il eorniivHion or war or by any ktndreci js-ril, spe,-ial claiifsfs are required 
and additional preiiiiuins ore dcmandisl, for. gcivrally sfasakiiut. ail such classes of 
risk are excluded from ^silicu-s di-sigiic<l to cover datnagt* Ut glass. 

* The largi- annual losses U. owners of landetl prriperty and to the agrarian 
population in Inrlia gimcrally i»y the ravages of wimi. ram. hail and flmia eotihl 
he very larg»-ly mitigated by pnaleiit inaurant'e. The volume of business dune 
ill America aUaig tiiese Ijims is muimuius. It is. mlstively, (iorl>a|ai. quite dk largv 
in the British Duminioiui snd the Croim colonies. 

Live stock insurance is general in the British Islns, mostly in respect of such 
diseases of animals ns msy involve their eompiilsory deetnietion imiW partieular 
statutes or statutory ngiiiations. 

* Ftni iiuHiruju-o is dealt with in Chapter V, pp. 215- 2B0, arUt; transit iitsuraoce 
uicluiles maniie. (srxi Ciiafiter IV. pp. 92-214, anle) and carrisgo by inlmtd water* 
wsy. road, rail, and air. (See Chapter IV, pp. 185-189, and Chanter VI, pp. 81*- 
353, ante.; 
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for historioal reasons peculiar to the development of insurance enterprise 
in Great Bntam, to mean no more than what has been specially desitmed 
in that country to meet the requirements of the British working dass 
most of whose members, irrespective of trade or calling, are paid by the 
week or the month. * ^ ^ 

2. Personal Accident Insurance. 

Like most other branches of insurance, personal accident insurance 
has not as yet been quite so highly developed in India as elsewhere. A 
considerable volume of business is, however, being done, and evidences 
of exfiansion are many. 

As in other contracts of insurance, a policy covering personal 
accidents is voidable for brt'ach of warranty, material misrepresentation, 
or any other breach of the rule of good faith. To supjwrt it as a contract 
at all, there must on the part of the proposer be an insurable interest 
in tl»e risk which he requirc.s the insurer to undertake. 

Who Is the assured ?— The st.mlent may often find himself puzzled 
by the ambiguous ii.se of the word “assured” in much of the existing 
literatun' dealing with this chi-ss of insurance busine.s.s. To speak, as 
many writers do. of the |htsou an accident to whom is the risk to be 
eovennl a.s the “assurrsl”, i.s mislea<ling in all cases whert> the insurance 
is not taken out by the man himself. It is far Ijetter surely (as in life 
insuraiKt!) to speak of the person who is to recover under the policy as 
the p*'rs<m “ikssurtsl” by it, and of the individual any accident to whom 
is to lx* covensl, ns the “life”. This is the commoner and better practice 
in life insurance, and it is one which it is projwsed to follow in the present 
(Tiapter. Accident Insurance undertakings u.sually style the policy- 
holder the insured : but that does not get out of the difficulty. 

Insurable interest. — .\s in life, so in personal accident in-surance, 
the only question as to iiusurable intcn'st which can possibly arise eoncerna 
jKilicies taken out to cover acchleiita befalling someone other than the 
proposer himself.* What may Is* nn-oven-d in all third-party accident 
insurance is therefon- the loss, and no more than tlie loss, sustained to the 


^ f«arly Krit'UtUv SK-ioliPn liHtl lonp to prox ule iiiAuraiiro l>(»nofit8 

for thi* lalhiunT ni\i\ th<' nrtuwin In timt*. uasovnations ontorod 

upon thi* fiolti* fiirnuHl for thf* purjxisf, 

and atyliiitf f "IndiiMtrml liiMiram-t* <'ompanir'«t Thf‘ aotivitiea of all 
Biifh Hrirl nf tli*’ Frit'iMilv Sorif'tif's ii> n'aiHH't of fhin partuiilar field are 

III KiL({Uuid ttjilay larifcly rtintmllcfi by thf* pr<»vi'»iouH of llu* ludiiHtruil Assurance 
Art of and the Industrial InmiraiuM* and Frioiuily Soru'ties Art of The 

•*tatMtor 5 * control is ni a k|hm”»h 1 fiiiictioiuir^' known a'* the Iiutustrial Insur* 

ant'^* (''OnimiHsioiinr. Wlmlo life and cndownimt polirirs. nini the offer of many 
other Uuiefiu. ant within the schemes worked out by inHuraiire c'r>act‘rns of the kind 
»<o controUiHl by statute. The Imr* which cioman'ates auch so-called industrial 
inaumncf^H from others nf*t s^>»*cifie«Uv iUwtfue<l for the niM'ds of the workiiiR claseest 
n» that induatrmi aa defined, involves the sum assiire<l U'inn loss than 

il.filifb and that the nremiuma arc by the ixihnes pavahlo at mU>r^•al8 of less than 
two numtha. In India no »uch line can b*» ilrawii. Irwuraneeis ort' often effw'tod 
in India by pt^raona who can neither Iw* claiMtHl aa UilKiurrrs, artisans, nor as fac'topf 
hajsda, who take out whoJe.hfe or endowment policies ft>r much U^s than the 
♦^fiiivalent in mpei's «»f a thtmaiiml ixiuiuls. and who aw* re^ly and 
my that pr«Hnitim at very abort intei^als. even, >ndei'd. month by month. 1 1 h> 
method. U^rerort.. which .* udopted in KiMjIimd for defimng so-called mduatrial 
iniunuico ia quiUi unauitahlr to the eoiwlilioiia prevailing in. 

V8«o is oaid on thia topic undar Life Inaurance. pp. 376-384, anu. 
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assured by the accident vhiob has beftdlen the life. For in all such 
third-party insurance the contract is essentially one of indemnity, and 
consequently no more can be recovered under the policy than what the 
assured has sustained by way of loss so far as the same has been directly 
brought about by the peril insured against. The student will perceive, 
therefore, that although the individual, an accident to whom is the risk 
to be covered, ma^y sustain a total disablement, the jx'rson who has insured 
against the results to himself of any such accident befalling the life will 
only recover a relatively small sum; for example, such as would compen- 
sate him for the failure in the life to fulfil some professional engagement 
as an entertainer at the a.ssured’s theatre on a particular date or time. 

Indemnity or no Indemnity. — Whether any particular contract 
of accident insurance is to be construed as one of indemnity or not, 
depends, as the answers to all such questions do, upon the intention of 
the parties as expressed in the contract. Where, therefore, what is 
agre^ to be done by the insurers is the payment of a lump sum iu a 
specified event, or to pay a recurrent sum under like conditions or in 
any other specified eventuality, the eontraet i.s not t<> Ik‘ (iassified as 
one of indemnity. On the other hand the terms may be such that it 
is compensation, and no more than compensation, which is the object 
both parties have in view; in which case the sum p.wable may in parti- 
cular circumstances be leas than the maximum figius' for which, in a 
general semse, the inanrera have agree<l to l>e answerable The foregoing 
principles are well illustrated and are clearlv stated in Blaseheck v. 

[1916] 33 T.L.R. 51. 

In instances where the contract Is one of indemnity the principle 
of subrogation^ applies. It is otherwise where the nature of the contract 
is not one of indemnity. In every such case the fact that he is insured 
agaiast accident either by a policy taken out by himself or by someone 
else on his behalf, in no wav affects the injured man’s right to proceed 
against the person who mav be considered in law accountable for the 
accident. In like manner if the accident shall have ended fatally, the 
insured's dependents may maintain their action under the Fatal .Occidents 
Act, unimpeded by anything claimable under the policy. In every 
such case, then, the policy-monies as well as any rlamages recoverable 
in an action of tort, enure for the assured and/or his deperuients, or his 
heirs or assigns as the case may be, and the in.surers can make no claim 
by virtue of the doctrine of subrogation. But in India it would seem 
that, for reasons no longer obtaining in England, the factum of an 
insurance policy under which the plaintiff might recover something may 
be taken into consideration in assessing damages.* 

Ncftotiatlona prior to contract. — In practice, insurers require 
almost as careful a review of the life’s personal history, of his state of 
health at the date of the relative application, and of his occupation and 
habits, as is considered necessary in the case of life insurance properly 
so-called. But it is said that many insurers in the case of orrlinary 
personal accident, and personal accident and specific diseases policies, 
are often content to dispense with a medical examination. If the 
insurance is to be against personal accidents to the applicant himself, 


' Sf<e the coiiuQentary in Omptor III, pp 71-77, ant*. 

* the commentary in Chapter H. pp. 44-46. onle. Ami os to the eflSset of 
war risk* in ossening rarh damages, see the proaent Chapter, p. 600, post. 
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it is the latter to whom the majority of personal questions will be 
addressed. But if the insurance is to be effected against accidents 
to one or more persons other than the proposer, and if the answers 
to any such questions, whether given by the proposer or by the life, 
are expressed as warranties, or, which has the same effect, where the 
answers are made the basis of the contract between the parties, any 
untrue statement made in answer to a question will vitiate the contract. 
One of the most dangerous and difficult questions commonly included in 
qvtstionnaires to be answered by the proposer or the life, is whether 
there are any circumstances in or connected with the latter’s occupation, 
health, pursuits, or habits which render him peculiarly liable to accident 
or disease. (Sec BavxUn v. London, Edinburgh and Glasgow Assurance 
Go., [1892] 2 Q.B. 534; Gruilcshank v. Northern Accident Insurance 
Co., [1895] 23 R. (Ct. of Soss.) 147; and Australian Widoiv's Fund Life, 
etc. V. National Mutual Idfe Association of Australasia, [1914] A.C. 634.) 

As in other contract.s of insurant-*' M’hcre the insurers have them- 
, solves the means of finding out the information they require and have 
used that machinery, ncitlier the applicant nor the life are bound to 
disclose what tliey may reasonably imagine tin- insurers to have found 
out hy the ordinary means at their command. If the duty of ascertaining 
the facts has Ixt-ti delegated in the *)rdinary course of an in.-’urance com- 
I>any’s business to some .subordinate official, the company will, in law, 
lie Itound by his knoaltslge. for the sjimc reason.s that it is affected by 
the knowledge of its Istard of <lin-ctors {Evans v. Employers Mutual 
Insurance Association, [1936] 1 K.B. .Kto. .516.) The Court of Appeal 
in tliat cast! reversed the deci.Hion of the trial judge, who had held that an 
agent’s knowledge must conic to the minds of the persoms whose duty 
it was to act ujxin it.' 

Renewal.— Policies of jx-rsonal accident are iiersonal contracts 
and are usually strictly guveriu-il by time. There is thus no right to 
enforce ufsin an insurer any rr-newal of a contract which in terms has 
run out. In the ]>ast, ambiguoiisly-woixle*! |M)licies have led to difficulties 
in this respect, especially in regard to life insuranct- firojjerly so-called.® 
Mmlern polici(‘s of ucciilent in.surance protect the iasurer against claims 
arising after the jsilicy has run its course; unless it shall in the meantime 
have been renewed in iwcordance with stipulations appearing on the 
face of the instrument. It follows from this (-ondition of things that a 
renewed jxilicy is usually to be con.strued as a fresh contract; and in 
I'finserpienee, anv altered circumstance, though the same need not have 
been c-omiminicate*l during the jx-riod of the previous contract, becomes 
eminently communicable under the Rule of Good Faith, if the applicant 
desires to n-new the insurance. A breach of the rule of good faith in 
this regard will accordingly vitiate any renewed or other form of fresh 
ixjlicy upon the same life. 

The rlek. — The fact that the kind of insurance business now under 
rliseiission (-oru-erns t-vi-nts fiopulnrly spoken of as accidents has led 
more than one text.lswk writer into attempting to define what in- 
stitutes an “accident ” for the purpos** of thi.s class of contract ® It is 
<Uffioult” said Cockbum, C.J., in Sinclair v. Maritime Passengers' 


» But soo pp. 90, *38, 388, 390, 436. on<«. 

« See the dweiiiiiiion in Chapter VII. pp. 429-433, ante. 
• See the meaning miggestea at p. 218, on/r. 
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Inmtraaee Co., [1861] 3 B. & E. 478, “to dlSne ‘aoddent’ In a pdioy of 
thin nature so as to draw with perfect accuracy a boundary line between 
injury or death from accident or from natural causes such as shall be of 
universal application One may be permitted respMtfuUy to lament 
that the learned Chief Justice did not stop there. For the problem in 
every instance is not to reconcile the popular with the pliilosophical 
conception of “chance”, or the corresponding notions of “accident" 
to which the respective concepts of “chance” contribute, but rather, in 
each case as it arises, to determine whether the event relied upon by the 
person making a claim against the insurer does or does not come within 
the risks which the parties contemplated. It is thus, surely, an idle 
quest to endeavour to find by deduction or otherwise some constant 
notion of the word “accident” as informing the relative case-law. In- 
deed the more patiently and carefully the authorities be studied, the 
ladre clearly does the truth of Lord Halsbury’s dictum emerge, namely, 
that a jud^ent, after all, is only an authority for what it deoidM. 
And what the several judgments to which reference is made in the present 
context in every case are seen to decide is never more than an answer 
to the question: “Is this so-called au:cident a risk of the kind which the 
parties to the policy sued upon intended that policy to cover ? ” Such 
a question can only be answerer! with reference to the language employed 
in the relative instrument, read, if necessary, with anything expressly 
or by necessary implication attracted. In ^ort, the solution of everj' 
such problem resolves itaelf into a matter of construction. 

Unhappily, in Sinclair's case, supra, the Chief Justice in delivering 
the judgment of the Court, after expressing the difficulty alluded to, 
went on as follows : “ At the same time we think we may safely assume 
that in the term 'accident' as so used, some violence, casualty or via 
major is necessarily involved.” In the particular instance the relative 

instrument had promised compensation “in the event of any 

personal injury during the said intended voyage from or by reason or in 
consequence of any accident whatsoever.^ ” The assured was the master 
of a ship who while doing his ordinary duty fell a victim to what was 


r The popular notion of on arcUh-nt, as Korocthins U> lie <lutinKui>hMl from 
an event brouj^t about by natural cauaes. «iU. on onalysw. tw found to moan no 
mofe than an ment the natural causes of which are either, in a popular Minoe, 
unknown, or to which at any rate, some element in the chain of causation is thought 
of os aomething wbooe intarvention oouki not reasonably have lieen prmlirtad. 
To the man of scieuoe or the phikiaupher every cveut is the result of natu^ cauaea. 
Thus, what may appear unexpected and accidental to one man will appear to have 
been eminently piiedirtable to another— prertirtable indeed upon the basis of the 
self same data when, however, the same are revieweil sgsinst a background of mote 
general or more special kiiowiedge. Lord Riiinner put the popular view of what 
caouaity insurance seeks U provide for wlien he ssid "It covers s risk, nut a 
certainty (British <t Foreign Marine Insurance (’o. v. Oaunt, [1031] 2 A.C. 41, 
at p. 57.) Ko IcKig os the event ultimately relied upon is seen to be within the 
oai^iry of ’'naks’’, such as the parties eontrmplated when they entered inU* the 
relstive nnitrsct of insuranue, it is immslensl whetlwr to hetler-uiformed opinion 
or in the light of hotter subsequent kuowlodge wbat ocuurrod was, Kiiantinoally 
speaking, bound to happen. As used in Ibo English Workmen's Compensation Aot, 
1870, seetKin I, Lord Macnaghton. in Fenton v. ThorUy, [1003] A.C. 440. oonstfued 
the word m its popular and ordinary senae ” os denoting an unlnoked-for 
miabap or an untoward event whioh is not expeoted or designed ", In the same 
ease, however, it woa pointed out by l.oni l.tadley that Hie “statute did not 
eveiywhcto use the wora in fiic same aense and that sometinwa it woa iioad of tho 
pariioalar injiiTy. at others of the charaeter of the event which oconsionad the 
mjiny ". 
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diagsooed u “soiutroke”; and (he Court held that such a death was not 
an “aocidont ” within the meaning of the policy. 

The following decisions sufficiently iUustrste the statement made 
above, (hat the judicial mind is seen always as applying itself to the 
words of the contract sued upon. In Fitkm v. Accidental Death Inaur- 
anee Co., {180^] 17 C.B. (N.S.) 122, the lisks assumed included “all 
forms of cuts, slabs, etc., when accidentally occurring from material and 
external cause, where such accidental injury is the direct and sole cause 

of death". Death or disability "arising from hernia" 

solely or jointly contributing to the result, was excluded. The insured 
was subjected to external violence of an accidental nature. This brought 
on hernia, and death ensued. The insurers were held liable. Four 
years later a policy in almost identical language fell to be construed 
{Smith V. Accident Insurance Co., [1870] 6 Exch. 302), in which the 
exception included "erysipelas". The assured accidentally cut his 
foot and some five days later erysipelas su}>ervened, and of that he died. 
The Court consideriKl F Mon's case; but regarded it as to be distinguished 
on the findings of fact. The insurers were hold protected. The dis- 
tinction seems to lie in the view that in Fitton's case the hernia was 
treated as merely the mechanical way in which, by a violent accident, 
death hatl bet'ii brought about. And thus the accident could be held 
to be the "sole cause" of death, whereas in Smith’s case erysipelas was 
treated as rr<present ing a diseiuted state to which the accident was but 
one of the prerlisposing influences. The same type of [)olicy was con- 
sidered in 1885 in Cawley v. Saixonal Employers Accident and General 
Assurance, etc., 1 T.L.R. 255, where a fall causetl a gall stone to shift 
its jKmition and to block the gall duct. The words of exclusion used 
in the policy were "death or disablement arisittg from or accelerated or 
promoted by any disease or bodily infirmity" . . The presence of a gall 
stone at all represents in itself a di-seosed condition of the body. In 
Scarr v. General Accident, etc., {1905] 1 K.B. 387 [sub nomine re Scarr 
d' General Accident, etc.), the risk was descrilx>d as "bodily injury caused 
by violent, accidental, external and risible means" j conditional on the 
injury being “the sole and immediate cause of the death". Tlie life insured 
was that of a servant who in attempting to eject someone from his master’s 
premises over-exert«l himself ; and the result of so doing was that his 
already weak heart gave way under the strain, and death ensued. . Such 
a death was held not one brought about by "accidental means”, within 
the meaning of the (xilicv. 

For other examples the lx^a»^e^ is referred to Isitt v. Eailway Passen- 
gers Assurance, etc.. [1889] 22 Q.B.D. 504 (“death from the effects of 
injury caused by accident’’); Mardorf v. Accident Insurance Co.. [1903] 
1 K.B. 684 (“intervening cause” excluded); Cole v. Accident Insurance 
Co., [1889] 6 T.L.K. 73(5, C.A. (poison accidentally taken). This decision 
was followed in Brown's claim in Re United London and Scottish In- 
surance, [1916] 2 Ch. 107. The eases of Trew v. Railway Passengers As- 
surance, eU., [1881] 6 H. & N. 839; Reynolds v. Accidental Insurance Co., 
[1870] 22 L.T. 820; and M'inspear v. Accident Insurance Co., [1880] 
0 Q.B.D. 42, are all examples of drowning, in which, though there were 
other contributing causes, the circumstances brought the event within 
the notion of an “accident" as contemplated in the relative policy. In 
Pugh v. London, Brighton and South Coast By. Co., [189C] 2 Q.B. 248, 
the plaintiff was shown to have sustained a nervous shook in hia 


t Sss Um of this particular phntse at pp. 4M, 466, post. 
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«stlMTOiira to avert an accident; and tiiatw never snffieiently recovered 
* from it to be able to resume his dnties as a railway aravant. What had 
haj^ned to him was held to be an “accident” within the meaning of 
the policy. 

Hie element of time may sometimes be of great importanoe. Thus, 
in a Canadian case, where the policy offered an indemnity against 
being “at once and eontinwnuly" disabled from working, the insured 
person returned to work after the accident; but the original injury 
^ continued, and by its effects he u'as subsequently disable. The in* 
surars were held not liable. {Malhewa v. Continental Caevalty Company, 
(1932] 3 VV.W.R. 289.) 

The case of Fidelity and Caeualty Company of New York v. MiteMl, 
(1917] A.C. 692 (P.C.), is instructive: the policy covering disablement. 
Hie assured was an ” ear, throat and nose ” specialist, was involved in a 
ndlway accident and so injured his wrist as thereafter to be unable to 
perform any delicate operation. The decision largely turns upon the 
construction of a certain well-known type of policy now, as then, popular 
rwith many' American and Canadian concerns. The policy provided 
double disability benefits. The assured succeeded in the action. 

In Cole V. Aeddent Inauranee Co., supra, some poison had been taken 
in mistake for medicine. Though the mistake indicated great careless- 
ness, the event was held within the policy. This case illustrates the 
principle that, unless specially excluded, events brought about by 
neghgenoe whether on the part of the life concerned or of third parties 
will be regarded as essentially “ accidental ” within the meaning of such 
policies. (4See, also. Cornish v. Accident Insurance Co., [1889] 23 Q.B.D. 
463, C.A., a case of negligent crossing of a railway line.) The fact that 
the act is more than common negligence, in so much as to bo criminal, 
makes no difference. Deaths and other injuries resulting from the 
sinking of the Lusitania by the Glermans daring the war of 1914-18 were 
wi thin this class of event. (See Letts v. Excess Insurance Co., [1916] 
32 T.L.B. 361.) 

Where cover was provided in respect of “any oih’ accident or 
occurrence” up to a liability of £30)>, it was held on a claim for more 
than this sum on the ground that there were two accidents arising out 
of the same mishap, — in the sense that two persons were injured and 
considered themselves entitle*! to separate compensation, — that although 
there were undoubtedly two "accidents”, there was but one “occurrence" 
within the meaning of the policy', and that the limit of £300 applied. 
(Alien V. London Guarantee i Accident, etc., [1912] 28 T.L.R. 264.) 

Much bnsinen falling within the category of oasuidty insuranoe 
oonceros itself with liabilities to which empl^ers are exposed under the 
Workinen’a Compensation Acts. Such insurances sometimes attract 
the concept of an "aoeident” within the meaning of that partioolar 
statute. Here, again, it is no abstract or philosophioa) definition which 
is attracted, but just what the Courtabold the particular statute to mean 
when it speska of an "accident” or uses the adjective "aooideittal”. 
In a word, it is a pure question of oonstrnction. 

Risk is often souj^ to be limited to injuries saused by “eiobtti, 
external and vieitU means Each of the words nniiid in the above 
phrase has been the subject of judicial interpretation. Lord Eriier, 


> A ytanm wI>h4i bm b se n eommoo in pmonal aceidsn t poMeiss for a loeg 
tune jMMi. and wfaicb has baoo viswad wiUt jodiofol diafovimr in Jtt Vnttsd tiOHdm.' 
4s Seouisk InSuranm Co., BmmCs efoim. p. 46S, enls. . 
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M.R., i& HtarinfK v. Cromt AeeidetOal Intwrattce Co., [1893] 1 Q^B. , 
7fi0, 752, held the word "viciaU” to exprees the opposite of “withonf 
aoy violeaoe at all”. Thus some kind of forte is essential. The foots 
of that ease may well seem to have brou^t it very close to the line; 
for the assured had only stooped to pick up a child’s marble, and in so 
doing had somehow contriv^ to dislocate the cartilege of his knee. 
The ele me nt of "extra exertion ’’ which he was supposed to have displayed 
turned the judicial scale in his favour. A gasping for breath under 
water resulting in death by drowning, or when inhaling a noxious gas, 
and thus leading to suffocation, has bwn held an act “violent” within 
the meaning of this phrase. (See Trew's and Reynold’s oases, and Broom’s 
claim, supra.) 

The word “external” in the phrase under discussion, has, of coiuw, 
reference to the cause and not to the injury. The injury may be set up 
anywhere inside or outside the human structure. But t^t which brings 
the injury into existence must be something arising outside the boduy 
frame. Even though the event may depend in the chain of causation 
upon such a predisposing influence as an epileptic fit, the accident will 
be caused by an “external” circumstance within the meaning of this 
phrase if the epileptic, consequent upon the seizure, manages to fall so 
os to be run over by a railway train. (Laicrenee v. Accidental Insurance 
Co.. [1881] 7 Q.B.D. 216.) 

The word “visible'' was interpreted in Handtfn s case, supra, where it 
was held that any " external '' cause is a " visible ” cause. Here, again, it 
is the cause which is refetTe<l to, and not the resulting injury. Thus in 
Burridge ds Son v. Haines A Sons. [1918] 87 L.J. K.B. 641, — where the 
policy covered a horse anrl not a person, — the insured animal, when 
hauling a loaded van, bolted and somehow fell into a ditch by the side 
of the road, where one of the shafts of the van so pressed upon its wind- 
pipe as to bring about death by suffocation. The animal’s skin was 
quite utunarked. But the circumstances were held to constitute a 
“visible” cause within the meaning of the poUcy. 

Disablement. — Modem insurance in the nature of personal accident 
insurance often concerns itself with the provision of money pa 3 nnent 8 
in their nature compensatory for what is termed "disablement”. Dis- 
ablement by reason of accidental injury is, for the purpose of such con- 
tracts, oommonly treated as falling into one or two of the following four 
categories; (a) partial, (6) total, (c) temporary, and (d) permanent.^ To 
be so classiflf^, disablement must always bear some relation to the injured 
person’s mode of earning his bread. A phrase common in that regard is 
“usual business or occupation ” a phrase judicially constru^ to inolu(fo 
the whole scope and compass of the assured’s mode of getting his liveli- 
hood. (Hooj^ v. AeeidenUd DeatA Insurance Co., [1860] 5 H. & N. 
546, 556.) lire last-named case illustrates how an injury may produce 
first a total temporary disablement, to be succeeded by a partial 
manent one, e.g., a dancing master whose sprained ankle prevented him 
for a time l^m demonstrating bis art at all, leaving him in foot never 
so efficient again. ^ was pointed out that had he been a mathematical 


‘ "Partial diaabfcvnent" i* .Ivflned also in aeo. 2, oL (j) of the Worionms 
(^omponoaticA Act (VIH of 1#23): but such definiUon is for the parses of 
•totato. and has no lefoMiios to or efbot upon the categories of disableomt to be 
(bend in <««■«««<» pe Pfl iy Workmen’s compensation insurance is dealt with 
•t pp. 47t, 479, 500, pod. 

SO 
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muter the duabkanent would have been and at worst but tern- 
ponu 7 . In the same case the o|»mon was expressed that the plaintiff, 
1^0 was a solioitw, confined to bis room with a sprained ankle, was wholly 
disabled from oarrying on his usual business or occupation whiht so 
confined: the ratio of the decision being that even if he were able, with 
the aid of clerks, to transact a certain amount of business, he was wholly 
prevented from carrying on his business nnd occupation “in his usual 
manner”. 

Ihe distinction between partial and total disablement for the per- 
formance of the work or duty incidental to a particular occupation is, 
in reality, a question of fact, based upon a revieu' of evidence which 
must necessarily be largely technical. There is in most oases less serious 
difierenoe of opinion as to the extent of an injury', than as to whether 
it should be regarded as temporary or |iermanent. In the great majority 
of cases the latter question, in practice, has to be solved by competent 
medical opinion; since it is open to neither party to make Time the 
arbiter. Ihus it is that the case-law relating to claims in respect of 
disablement is chiefly illustrative of how the Courts have dealt with 
the relative evidence. 

There bare been decLsioti-s in the Dominions and in America which 
have closely followed the line of rea.soning adopted in Hooper’s ease, 
supra: in others the view of total disablement has not been pushed so 
far. The cases of eye affection are instructive. For instance, it does not 
support a claim on a policy covering “total and permanent loss of sight” 
to lAow merely that the eyes are so affected that the assunxl could no 
longer follow his previous occupation. {Copeland v. Locomotive Engi- 
neers' Insurance, etc., [1910] 16 O.W'.R. 739.) It has been held by a 
Dominion Court that there is, in fact, no “total loss of sight” if the as- 
sored can, by his eyes, distingiiish daylight from darkness. (Jfoc- 
Domald v. Mutual lAfe & Citizens Assurance, [1910] 29 N.Z.L.R. 479, 
1073.) The facts in Bowden v. London. Edinlnirgh dr Glasgow Assur- 
ance, [1892] 2 Q.B. 534 — an eye-sight case — were peculiar. An agent 
had accept^ a one-eyed man for an insurance which covered “loas 
of sight in both eyes". The knowledge that the asaured had but the 
use of one eye. when the contract was made, was imputed to the in- 
sorare. Accordingly, when, by an accident, the assured lost the sight of 
the other eye, the Court held that he was entitled to compensation not 
(as it was contended for the insurers) as for the loss of sight in one eye, 
hot on the footing of loss of sight in both eyes ; since the accident covered 
by the policy had had the effect of rendering the sMured totally blind. 

There is judicial authority for the proposition that the diiwblement 
need not supervene at once. It is within the policy if the disablement, 
whensoever it arises, has been caused by the accident relied upon t ; 
and unless tbe policy is to he construed otherwise, the rule of pmrima 
non remote causa applies as much to contracts of the kind wo are now 
cr>nsidering, as in any other form of personal accident insurance. In 
the early esse of Thedbald v. Bailwag raseengers Assurance, etc., [18S4] 
10 Exch. 46, the assured wss permitted to recover oompenaation for pain 
and Bufiering and necessary e xp e nses consequent upon the aooiflant, 
though the policy expressed no particular sum except in the oaM 
death. But he was not permitted to rOoover compensation for kws 
of time or business, it being held that, on a true oonstruetion of the 


1 Shera v. Ocean Aeeidsnt dr Ouaranut, m., (IM01 IS O.R. 411 ( CHadSOn V. 
TrattUert Inmmmt* Co. pj Hartford, I1W7J it Q.IUIX. m. 
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putioalar polioy, that mndd be to give him oompeneation for “conse- 
quenlaal kea’’, and no such kMs was within the policy. 

CSommencement and determination of the risk. — What has been 
said elsewhere in this treatise oonoeming the effect of cover-notes issued 
before the execution of a formal polity, applies in principle to inierwn 
protection in respect of personal accidents.' The existence of a cover- 
note with such an aim renders the subsequent policy retrospective in 
effect. (Aohertev. /Securily Co., [18S7] 1 Q.B. 111.) Generally speaking, 
the instrument states with precision not merely the date, but the hour, 
when the risks covered will begin to run. As this date and all that it 
connotes depend upon the issue of the instrument itself, it seems that if 
an event which would otherwise give rise to a claim occurs l-efore the 
issue of the policy, and the issue takes place after the period named as 
the commencement of the risk, even an ante-dating of the date of issue 
will not have the effect of making it cover the antecedent loss. {AUia- 
Chalmera Co. v. Maryland Fidelity de Deposit Co., [1916] 114 L.T. 433.) 

Where there arc conditions prece^nt to the attachment of the 
risk, non-fulfilment of any such condition will override the effect of the 
loss occurring after the date of commencement as shown in the instru- 
ment. 

In accident policies, limited in their scope to specified hazards 
such as are incidental to a voyage or voyages, or issii^ in connection 
with particular journeys by rail or air, the risk may not begin to run 
until the comroenooment of the named adventure, whenever that may 
be. Thus, where an aviation policy provided that the risk was to run 
"from the date and <tm« of the firet flight" those material words were 
construed so as to make the risk begin so soon as the pilot attempted to 
rise, and thus to cover an accident occurring before the machine had 
in fact left the ground. (ZHina v. Campbell, [1920] 4 Ll.LJR. 36.) 

If the contract be legally determined, though before the date or 
other oirounutanoe originally contemplated by the parties, the liability 
assumed by the insurers ceases as from the date of such determination. 
Some policies exprewly provide a method of determining the contract 
by specific notice. In other cases the rights of the parties cease by 
clBux of time. The same result is arrived at where the insurers, being 
a company, go into liquidation. {Re Life A Health A$mrance,.ete., 
Berry't eltum, [1913] 2 Ch. 137»; and Re Law Car dc General Inmranee 
Corporation, [1913] 2 Ch. 103, 126.) But the assured may prove in the 
liquidation, not as a secured creditor, but upon the ground of having 
a contingent claim : and this is so even where he has brought an action 
on U»e policy, (damson v. Mortgage Insvranee Corporation, [1893] 
10 T.L.R. 141.) In other cases, again, the assured loses his rights either 
by failure to fulfil a condition precedent, or by breach of some other 
essential term. Moreover, a policy, like all other contracts, may, in a 
proper case, be cancelled by an order of the Court. And, lastly, where 
the insarer pays over the full sum assured, he thereb5’ discharges himself 
firam fuiiher liability unless, by the operation of an automatic reinstate- 
ment olause, that liability is i^rea^ ia futuro, subject, of course, to 
the payment of a premium, or an additional premium, as the case may be. 

Altered drcumetancee.— The fact of circumstances affecti^ the 
risk having undergone some alteration during the stage of negotiations 


* Bm> duuiMr III^PP- 7» snd 80; Chapter IV, pp. IIS-ISI; Chapter V, 
pp. Caaptsr VTa, p. 411. 
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or indeed at aiw time prior to tlie poiiojr itaving ieeued, &11 b within die 
Role of Good Faith and muet be dieeloaed. Kot so where the oiroam- 
Htanoee have altered after the risks have been accepted, save where a 
pdicy has mn its course cr lapsed ; for a rmiewed or revived pohoy is a 
fresh ocmtraot. Nor is the Me in any way fettered in his porauits or 
halnts by reason of having taken out a personal accident poucy unless, 
of coarse, the terms of the instrument itself expressly exclude acciduits 
arising from particular occupations or pursuits from the risks undv* 
taken. In such a state of things he takes the risk of failing in any 
claim against the insnrers nnder a policy thus limited in scope idio 
in fact exposes himself to damages incidental to the excepted perils. 

The conditions. — In this branch of insurance business there is a 
growing tendency to adopt more or less standard forms of policy. Even 
so, in matters of form, there are still a good many variants. In the 
commoner forms of modern policy those conditions which are in the 
nature of Exceptions are framed as provisos to the promissory words 
descriptive of the risks to be covered: all other conditions being printed 
elsewhere, usually under the specific caption “conditions 

As to Exceptions, policies covering personal accidents varj’ so much 
in respect of the risks entertained that it were useless to attempt to 
enumerate or even classify the excepted perils. It must suffice to say 
that in the realm of personal accident insurance, an out and out "all* 
risks” policy is hardly a business proposition. It follows, therefore, 
that for practical purposes the relative policy will always contain some 
exceptions relegating the assured to separate insurance, if he desires to 
be covered in respect of the perils otherwise excluded. The commoner 
gsneral exceptions referred to are war or warlike operations, self-inflioted 
injuries, whm the same are premeditated, death by the assured’s own 
hand, and certain notoriously dangerous occupations and pnrsaits. 

A suicide clause in a personal accident policy is often framed in a 
form analogous to what is commoifiy used with similar intent in ordinary 
wfaole-iife or endowmeat policies.* The student must remember that 
wfane suicide is made a specific Exception, and the insurer deares to 
avaO himself of it in an action on the policy, the omim will bo upon him 
to establiah not merely that the life insured died by his own hand, but 
that sndi death was a suicide as the same is understood in the relative 
law of crime attracted. For there is a legal presumption against soioklB, 
sdiudi the insurer would thus become under the necessity of rebutting. 
(Barvev v. Ocean Accident and OnararUec Corporation, [1906] 2 I.R. 1; 
MonmY. Dominiom of Canada Ouarantet ds Aaddeat, etc., [1923] 3 W.W.R. 
1 ; Lomdon lAfc Atsn r a n et v. Lang Shift Co.’n Trustee, [1929] Chn. 8.C.R. 
117.) In an early case in En^and (Clift v. Sehwabe, [1846] 3 C.B. 437) 
tihe (^Mnion bad been expressed that every act of self-ifestnietion was, tn 
common language, a saioide; but the dictum (which was obiter) is snfB* 
cieotly qua^M by the wor^ "provided it be the intentional act of a 
party knowing the probable eoneeqnenee of ntirat he ie about”, not to 
run counter to the doctrines generally acceptable to the British and 
American Courts of today. 

In the diecnasion of partkmlM’ exceptions, as in the disewsrion of 
wmds used to deecribe the risk, nothing is more dangerous than attoai|lt* 


I Bee what ia said earlier in thie treatise as to the natura and efltst of “eoodi- 
tssna”; in partteolar Ofaapter II, p. 41, ante. 

* flea the diaeuisoB (of aaieida clauaes) ia Uw previous Chapter of tids tiooMss 
at pp. 432-429, onlc. 
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ing to dednoe legal prinoqiles from deoiaioos going no further tha.i^ the 
interpretation of a word or a phrase in the particular context. The 
Mate (rf the preMnt treatise does not permit of any lengthy description 
of such interpretations. One or two examples only must suffice. 

An American Court in 1890 (Gotten v. Fidelity and Casualty Co., 
41 Fed. Rep. 606) had decided that there was no breach of a warranty 
on the part of an applicant for an accident policy that he was “not 
subject to any bodily infirmity” where the facts disclosed that he was 
what is sometimes call^ “near-sighted”. It is submitted that it must 
surely be a question of degree whether any particular defect of vision 
will amount to a bodily infirmity within the meaning of such a warranty. 
For the purposes of estimating a risk to accident, certain classes and 
degrees of defective vision must rank as infirmities the concealment of 
which may materially affect an insurer’s decision either to accept the 
risk at all, or to fix the premium at the sum stated in the policy. 

Another not uncommon Exception to bo found in accident policie.s 
concerns what may be compendiously referred to as “voluntary exposure” 
to risk. One American Court construed an Exception as to “voluntary 
exposure to unnecessary danger, hazard or perilous adventure” to mean 
“wanton or grossly imprudent exposure ”. (Manufacturers, etc. v. Dorgan, 
[1893] 68 Fed. Rep. 946.) But, here again, the student mast guard himself 
agaiiwt erecting a principle of universal application u{M>n this or any 
other decision of like nature. For example, the word “unnecessary ’ 
in such a context as is alluded to above may well give rise to very nice 
questions. Take, as an instance, the facts which emerged in a recent 
action in England brought by the dependants of a man — who had met 
his death by burning — for compensation under what is known as “Lord 
Campbell's .Act > ”. The deceased was at the material time acting as 
the night watchman of certain business premises which caught fire 
under oircunistanoes attributed by the judgment of the Court to gross 
negliMnce on the part of the defendants in the action. Having noticed 
the fire in its early stages, the deceased first gave the alarm, and then 
himself ran back into the burning building for the puqpose (as was found, 
as of fact) of doing what he could towards extinguishing the fire. While 
so acting in what was found to be the performance of a natural duty 
to his master, the man was burnt to death. For the defendant it was 
contended that whatever might be the original circumstances bringing 
about tho fire, the deceased himself, so far as his own injuries and death 
were oonoem^, had brought about a novus actus interveniens * and. 
that, in any event, the principle enshrined in the maxim volenti non fit 
injurig • applied ; and, consequently, that the defendant was not in law 
lii^te for the *liT*iitrr which overwhelmed the deceased and his depend- 
ants. It was held, however, that neither doctrine had any application 
where, as there, the injured person had acted in the performance of an 
exprea or imffiied obligation arising out of a contract of master and 
servant; and the plaintilia succeeded. (D'urso v. Sonsem, [1939] 4 All 
E.R. 26 .) It has yet to be decided whether like reasonmg may not 
api^y in a contract of accident insurance where the insurers rely upon 
the exclusion of risks attendant upon “vcluntary exposure to unnecessary 
^ongsr, hasard. Me.”. 


1 Has the short oonunenUry on this ststute and the corresponding legislation 
I T^hsi^ alfentiny inmmnoo in ChAptor 11^ pp. 44 and 45, ofi/6. 

^ aaw avani lafearvttoi&g* *' • i t -i i* 

• ''What ft man oooaanta to [undMgn] make* no injuxy [iu a bgal 
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Adveitiog to tiioae oomditiana trlddi liie not in the natuie of Ex- 
oeptkMU to the liek QndMtakea, the following era the oommoner aubjeota 
to which auoh oonditioos have references (1) Notice in writing of aqy 
change in name, reeidenoe or occupation. (2) Propoaal and Declaration 
to bn treated as basis of the contract. (3) ^gagement in an occupation 
not specified in the proposal (save under certain specified oiroumstanoes) 
without the insurer’s permission and the payment of such additional 
premium (if any) as may he demanded. (4) Fraudulent obtainment 
of benefit. (6) While in receipt of disablement allowance, wilful exposure 
to risk, or wilfuUy engaging in anything which may retard recovery or 
induce other ailments. (0) Duty, when tendering premium for renewal, 
to disclose any new disease, physical defect, or infirmity, to which the 
life has become a victim, or of which he has become aware Bin(« the pay- 
ment of the previous premium. (7) Form or manner of validating 
special or other endorsements. (8) Receipts by or on behalf of assured 
a sufficient discharge. (9) Reservation by the insurer in respect of any 
trust, charge, lien, assignment or other dealing with or relating to the 
policy. (10) Notice by the assured of his being or becoming a member 
or holding or acquiring a policy of any friendly, accident, society or com- 
pany. (11) Stipulation as to notice of the accident — uaually within a 
specified time limit. (12) Stipulation concerning a notice of claim. (13) 
Stipulation as to a full Report of the accident, as also “a like Re|iort 
and Certificate from his (the life’s) medical attendant t ” (|4) Stipula- 

tions with regard to the examination of the assured by the insurer’s 
medical advisers, and in the case of assured’s death, concerning a po»t- 
mortem examination at the insurer’s expense. (15) Days of grace. 
(16) Form of receipt, if the same is to bind the insurer (17) .Arbitration. 

Insurance by coupon. — Commercial ingenuity has devised a means 
of offering insurance to the members of the public at large who folfil 
the conditions of the offer (xmvered by wiiat has tome to be styled a 
"ooupon”. The commonest way of maJeing such an offer is by means 
publishing a w'ritten promise, subject to specified advertised conditions, to 
any purchaser of some well-known Diary. But similar advertised benefits 
are often offered to purchasers of other articles. It is purely a question 
of construing the relative coupon fco determine whether (as in CarUU v. 
CarboUe 8m^ Ball Co., [1803] 1 Q.B. 266, C.A.) the insurance is effected 
by the mere act of purchase, or whether (as in Otneral Accident, etc. v. 
Robertaon, [1900] A.C. 404) something more has to be done by the par- 
chaser of the article to entitle him to enjoy the beitefiU of the offer. In 
the last-named case the insurance was to continue in force for twelve 
months after the coupon (to be filled up by the purchaser of the dis^) 
should have been regjstered by the insurers responsible for the offlnr. The 
insurers neglected to register the coupon which they had received; 
and it was held that in such circumstances the benefits of the insuraoee 
had not at the date of the action been in any way limited by time. In 
Skanlu V. Sun Life, etc., [1896] 4 Sc. L.T. 66, it was held to be within 


1 Coiuwimins Uii> laat-nMottoiwd stipulation it waa itiKiided au for book SS 
WorJef) V. ITocnI, llTBff] 6 T.R. 710. 718. tbot wlmn a oonilUioa oannot ba fiiWIIISd 
the same is a nullity; for the law doee not compel the porforasance of on impossihQMy. 
It waa upon this principle that it waa held in Putlon v. KmjAogtn' UemUtg Aamr- 
oam Cerpeearten. f 1887) tO L.R.Ir. 83, W, that where, in a personal oeeMoiit peUey. 
there waa a eotiditioa raqubiog a report to ha fnmldhad At aaaerv d' e we df e sf 
attendant '', ttie faet that tha aasorad no madical attendant axonecatsd him ftWIt 
perfinmiiqt dM term. 
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th« paxtioolar offer for the hiddar of the ooupon to have been 
aa » T^ular rabeoriber to the newspaper in smoh it had wpeued, even 
thou{^ he mig^t not have paid for the particular issue 6om which he 
had extracted the coupon ultunately reli^ upon. All such Lnsurances, 
however, depend for their validity as contracts upon when, if at all, the 
offer made has in fact been accepted, either expressly or by necessary 
implication. Upon the authority of Gibbons v. Proctor, [1891] 64 L.T. 
594, and Fitch v. Sncdaker, [1868] 38 N.Y. 248, one text-book writer 
regards it as doubtful whether an offer to insure aU purchasers of a paper 
is to be regarded as acc^ted by one who, having taught it, remained in 
ignorance of the offer. It is submitted, however, that in the law relating 
to contracts in India there would in such circumstances be no acceptance 
of the offer, and so no contract. 

Payment of claim. — As already observed, the entertainment of a 
claim at all is usually made dependent upon the notices and certificates 
touching the accident, and the claim having been furnished in the requisite 
form and by the time prescribed in the policy. In coupon insurance”, 
payment in the case of a fatal accident is usually made to a specified 
person. Claimants under newspufier coupons are usually bound, under a 
special reservation, by the editor’s adjudication upon conflicting claims, 
if any, and generally upon the question of who is the next of kin. (Law 
V. George Xewtus, Ltd., [1894 ] 21 R. (Ct. of Soss.) 1027; Da Costa v. 
Prudential Assurance, [1918] 120 L.T. 3^.) 

Statutory insurance respecting Carriage by Air. — Much earlier in 
this treatise a brief reference was made to circumstances under which 
there might be a duty to insure imposed by law.> It is obvious that 
where a statute compels a person to accept liability for the death of, or 
for injury to, someone to whom he stands in a contractual relationship, 
and in respect of that responsibility to pay compensation, it is not 
to misuse language if it be said that one so conditioned has ipso facto 
become an insurer to the extent indicated in the statute. Such is the 
position created, for example, by certain sections in the Indian Carriage 
by Air Act (XX of 1934) some of the provisions of which have been 
the subject of commentary in an earlier chapter of this treatise.* 

The Air-carrier's liabilittf. — The relative provisions are to be found 
expressed in a number of rules scheduled to the Act.* The particular 
liability referred to is imposed by' Rule 17 of the First .Schedule by 
which the air carrier is made liable for damage sustained in the event of 
the death or bounding of, or any other bodily injury sustained by, a 
passenger, as a result of an accident having taken place actually on board 
an aircraft or in the course of any of the operations of embarking 0 (^ 
disembaricing jiassengers. He is also liable for dninnge caused to 
passengers by reason of delay. 

When tnuh liability may be excluded or limited. — By Rule 26 the 
carrier can neither exclude nor limit his liability where the damage is 
caused either by his own vilfiil misconduct or by such default on his 
own part as in the opinion of the Court, on contest, is equivalent to 


« Is., in respect of property. (See Chapter V, pp. J27. 228. ontr. under the 
emption Inanrable Uitereet.) 

» Bee Chapter VI, pp. 12#-3«). ante. u r j 

* The test of the %t sad of the two Sohetluhw thereto wUl be fotmd ui 
Appantfiz VI, pp. oxl-oxlvii, post. 
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wilfiil miwtondaflt. Nor oan be limit or er«di^ it, ifthe damage be OMiaed 
by his aguit acting witiiin tlm aoope of the latter'a employment. 

In asy event h» liabOity is limited to 125,000 fnnce. It mnat not 
exceed this dguie, though the damagee awaid^ may take the form of 
ptetiodical payments, unless by spetdsi contract the parties shall have 
agreed to a hii^tr limit of liability. The relative rule in this regard is 
niile 22. But by Rule 23 it is provided that any agreement to fix the 
limit bdoM the statutory figure is, to that extent, void. By section 2 (fi) 
of the Act the sum awarded in fiance is to be converted into rupees at the 
rate of exchange prevailing on the date on which the amount cd damages 
is ascertained by the court. 

By Rule 20 (1) the carrier is relieved of liability if he proves that he 
hims elf and his agents have taken all necessary measures to avoid 
damage or, alternatively, that it was in fact impossible for him or them 
to take such measures. 

N the passenger causes the damage, or contributes thereto by his 
own negligence, the court has a discretion wholly or partly to exonerate 
the carrier. 

Carriage by more than one carrier. — Where the carriage is performed 
by several successive air-oarriers, such carriage is deemed for the purpose 
of the Statutory Rules to be one undivided carriage so long as it has been 
regarded by the parties as a single operation, irrespective of whether it 
has been agreed upon under the form of one single contract or of a 
series of contracts. 

Carriage, as contemplated in the next preceding paragraph, subjects 
each sneoessive carrier, as one of the contracting parties, to a liability in 
respect of that part of the carriage which is performed under his super- 
vision. unless by express agreement the first carrier has assumed liability 
for himself and all successive oarriera oontributing to the whole journey. 

Liabilily under oombmed corrMipe. — Where the journey is p^orm^ 
partly by air and partly by some other mode of carriage, the Statutory 
Rules as to air carriage ap^y only to so much of the journey as is in la^ 
performed by air, and thra only if the journey by the latter means falls 
within the terms of Rule 1 of the Statutory Rules i. 

Bxeepled jonmeya. — The Statutory RuJee and the liabilitim imposed 
by them have no application to international carriage by air wlnm the 
same is perfdnned by way of experimental trial undertaken by air 
navigation anthorities or undertakingB with the object of uHimata(y 
eetabliBliing a regular line of air navigation. Moreover, the Ruka dio 
not apply to carriage by air which ia pe^ormed in extraordinary dream* 
stances, outside the normal scope of an air-carrier’s buatnees. The fore- 
going provisions as to experimental trials, etc., are to be found in 
^ole 34. 

IFAo may eirforee ike UabUity. — By Rule 1 of the Second Schedule 
the liability for the death of a passenger is enforceable for the benefit 
of sad) of the membera of the dece a sed’s family as have sustained damage 
1^ reseon of his death. For the purpose of the benefits conferred 1^ thm 
Itiiles, “member of a family ” means wife or buaband, parent, step-parent, 
grand-parent, brother, sk^r, half-brother, hiUf-siiiter, child, stcp-diild 
and grand-child. Moreover, illegitimate persons ate to be treated ibr tlie 
purpose of these benefits as legttimate ; and any adopted peraon ia to bh 
treaded as if he were the natural child of his a^pters. 


■ Cor dw te nm a oTIltds 1. tee Appsadix VI, pp. exl-«sii, pest. 
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By Bole 2 <rf the sftme Schedule only one action in respect of <•■♦»«> 
death of any one passenger may be brought in British India. Erery 
such action, by whomsoever brought, is, according to the Rule, to be 
regarded 8m for the tenefit of all such persons entitled to sue as eithw 
are domiciled in British India or, not being domiciled there, yet express 
a desire to take the benefit of the suit. 

A suit to enforce a liability for the death of a passenger may be 
brought either by the jpersonal representative of the passenger or by any 
person for whose benefit the liability is enforceable as indicated above. 

In a suit to enforoe liability for damage susUined by the death of a 
passenger the amount reoovei^, after deducting costs to which the 
defendant may not bo amenable, is to be divided between the persons 
entitled to the benefit in such proportions as the Court may direct. 

The Court has a discretion at any stage of a suit such as above 
alluded to, to take into consideration (o) the limitations on the liability 
of the carrier of which he may avail him^lf under the Rules in the First 
Schedule appearing and (6) the efiect upon him oi any pru<««dings which 
have been, or are likely to be, instituted outside British India in respect 
of the same death ; and having done .so, may make such order as appears 
to the Court to be just and equitable. 

Litigalion in respect of injury only, or for compensation in respect 
of delay. — By Rule 28 of the First Schedule the plaintiff in a suit for 
dama ges in respect of injury or delay may, at his option, institute his 
suit in the Court having jurisdiction where the carrier is ordinarily 
resident, or has his principal place of business, or has an establishment 
where the contract has bron made, or in the Court having jurisdiction 
at the place of destination. 

Suits in respect of a passenger’s death. — The plaintiff in such a suit 
has the same option as is stated above in respect of personal actions for 
oompensation for injury or delay. 

Limitation. — The period of limitation within which suits under this 
Act must be brought is two years, calculated from the date at which the 
passenger arrives at the destination contemplated in the contract of 
carriage, or from the date on which the aircraft ought to have arrived, 
or &om the date on which the carriage stopped. These provisions are 
contained in Rule 29 of the First Schedule. The carriage is obviously 
stopped where the passenger has died, or where his dead body' is disem- 
banced. In all other cases the passenger would appear to have an option 
to calculate the period of limitation from whichever of the alternative 
dates given in the Rule best suits him. 

Bar to amtractiny out of the Rules. — By the provisions of Rule 32" 
of the First Schedule it is laid down that any clause contained in the 
relative contract of carriage and all special agreements entered into before 
the oocoirencc of the damage relied upon, and by which the parties 
purport to infringe the rules laid down by the First Schedule, whether 
by agreeing as to the law to bo applied, or by altering the rules as to^ 
jurisdiction, shall ^ null and void. 

StatDtory Insurance under Motor Vehicles Act.— In England 
(<ompuIsoiy insurance of third parties has been in operation for some 
years past. The effect there of the relative statutes is not only to 
protect thiid parties in form but also in substance; since they may 
proceed dinatly agniast the insrovrs instead of through him w'ho has 
tidien out the inauranoe. 



474 


liMunniM «« BrUii^ India 


A teoent Act of the -Indian OBOteal La^yatnie * oeeka to bring motor 
traffic and its inddenta under a more oomprehennee control tun had 
hitherto been attempted. By it oompnlamry inaoranoe against third- 
par^ risks is made the subject of a special chapter, namely Chapter 
Vm. That chapter, by Tirtue of section 1 (3), does not take eneot 
until the 1st of J^y, 19^. The rest of the Act came into force on the 
let of July, 1039. With the foregoing brief indication of the degree 
to which the insurance of third-party ri^ will eventually be obligatory 
in India, it is proposed to leave a more detailed discussion of the matter 
to that part of the present Chapter which is concerned with motor vehicle 
insurance; for to that topic the whole subject properly belongs. 

S. Sickness. 

In the class of business known as Permanent Sickness Contracts the 
practice is to accept only selected lives : which means that the insurer’s 
medica] advisers are required to be specially careful to reject any 
jnoposer who does not exhibit a more or less clean bill of health, or 
who, on examination or otherwise, does not appear a desirable life from 
the insurer’s point of view. Premiums tend to varj' with the proposer’s 
age at the date of his application. The period a'hich may covered 
often extends to the whole of the expectetl professional or commercial 
career. 

Insurances qf'^his type have not, as yet in India, given rise t<» 
any reported Uti|gation. It is indeed doubtful if any permanent sickness 
businees is at present underuTitten in India. And it uould appear that 
‘‘all sickness” contracts are not as yet popular with insurers in this 
country. It is, however, possible to take out policies against certain 
specific diseases, either as a separate form of insurance contract, or as 
<XHnbine<l with a personal accident contract. To a limited extent 
business seems to be done in r-ombined personal accident and “all 
sickness” policies. 


4. Public liability insurance. 

Preliminary. — The notion which lies behind the expression 
“ public liability insurance” is legal rather than commercial. It derives 
from the circomstanoe that the law imposes on everyone an obligatitMi 
to use such reasonable rare in his dealings with his fellowman as will 
not expose that fellowman to unnecessary risk in life, limb, or estate. 
It is usually in the handling of what a man considers his own to do what 
he likes with, tbst he somehow contrives to bring injury to the person 
m to the property of odiers. An a matter of law the obligation imposed 
upon one who owns anything capable directly or indirectly of oansing 
damage to someone else is express^ in the maxim tie vUrt tvo vt aliottim 
non liedat.* 

Insurable interest. — Breaches of the obligation alluded to give 
rise to a right in the person injured to sue for damages. Thia ii aa tnw 
in respect of injuries to pr o perty, as it is of injuries to the person. A 
peril arising from such a liability in law ia obviously something in wfaidk 
all of us have, in theory, an insurable interest. Accordingly it is a risk 


• The Motor Velurles Act (IV of IMS). 

* “8o to use whet ie your ova ee not to honn saoUier.' 
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amiaat which any penoa may iiisam himBelf. In &ct a large Toltooe 
<a boaineM is done in the provision of cover against liabilities of the 
foregoing order. 

It happens, however, that exposure to an action for damages is not 
necessarily the only risk which the ordinary man in the modem world 
is called upon to run in respect of the conduct of his affairs. He may 
find that he has let himself in for express punishment. In India he may 
find that his conduct renders him amenable to some sanction created by 
the Indian Penal Code, or that he has offended against some municipal 
or other special law under which a penalty may be imposed upon him. 
At the worst he may find himself charged with having caused someone’s 
death by conduct so utterly reckless as to bring him within the mischief 
of that part of the Indian Pena) Code which deals with “culpable homicide 
not amounting to murder’' . Another specific offencje create<i by the same 
statute is “causing death by a rash and hazardous act". At the mildest, 
he may find that he has committed a breach of some municipal bj^-law 
or of some rule having the force of law under a statute designed to 
subserve the ends of traffic control, or to make provision for the safe use of 
electrical power. Again, he may by his conduct in the use of his own, 
premises or of those demised to him, have rendered himself amenable 
to the law of public nuisance. In any of the foregoing circumstances 
ho may find himself at the mercy of a penal sanction, and under the 
necessity erthor of submitting himself to it, or of providing himself with 
adequate professional aid towards avoiding it. In fact, a considerable 
vtdume of business is done in designing insurance to cover losses resulting 
from such vicissitudes of fortune. 

Certain nice questions have arisen as to ho« far policies framed to 
shield persons from paying the legal penalty sanctioned for a criminal 
act, are <v>ntracts themselves enforceable in law. There has never been 
any doubt of the legality of contracts of insurance where the risk is a 
liability mcrel}* exposing the assured to an action for damages. A 
general review of the authorities in England, the Dominions and in 
Ainerioa points to one general proposition; that where the liability has 
been incurred by the deliberate act of the assured, and the resulting 
damage to life, limb or property, because it arises out of the assured’s 
intention, has brought him within tiie law of crime, he cannot recover. 
For the law regards it as against public policy for a man to receive com- 
pensation under a contract or indeed any sum of money designed to 
indemnify him for paying a legal penalty for the offence he has commit- 
ted. Bx turpi causa non oritur actio * is the maxim which applies. 
Motlem judicial opinion does not, however, go so far where the wrong- 
doing, though exposing the assured to some penal sanction, does not 
arise from an intentional act. Nor do the courts apply the maxim in 
cases where the offence committed is purely technical. It may thus 
be broadly stated that where the injury or damage for which the assured 
is liable does not arise out of an offence intentionally committed,* a 
contract of liability insurance, if otherwise covering the particiUar liabi- 
lity, will not be void as against public policy. The following three 
mo^n easee sufficiently illustrate the foregoing summary; — Tinline v. 


’ "rrom a cause which i» stiMiwruI no action (at law) can aria^ 

* Stodsats of the history of Criminal 1-aw in India will 1? 

oos ssssntial in^Uent; namely "wicked intention —dtcjpc ked m tenti^ w^h 

ths oominim law stylss"iseairea" or "the wicked mind . The twrpts (or shamrful) 

esMsu dSfistiidi on the pr e sence of swim reo. 
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Wkite Ones Jnmnmu Attn., Ltd., [1921] 3 ILB. 327 ; James v. BriHA 
Oeaeral Insanmee Co., Ltd., [1927] 2 K.B. 311; Hasddine ▼. Hoehea, 
[1933] 1 K.B. 822. In respect of some forms of vebiole-insuranoe i>olioieB 
it is said that many insurers are reluctant to offer cover for legal expenses 
incurred where the same are so incurred by the assured ^ defending 
himself against a criminal charge arising out of an accident otherwise 
contemplated by the relative p<^oy, in the belief that the provision of 
any such cover would be contrary to public policy. The writer is unable 
to appreciate by what chain of reasoning this opinion has come to be 
entertained. By the law of India, as of England, a person is presumed 
to be innocent of any offence alleged against him until the same shall 
have been proved in due course of law. It is thus difficult to see how 
aid to a “presumably innocent ** person can be contrary to public policy. 
Indeed the policy of the law is to see that no man charged with an offend' 
goes undefended, unless bj' his own choice; and, in respect of the gravest 
offences, the policy of the law is not to porinit him to go undefended at 
all or even to plead guilty. The Court in the cases alluded to refuses to 
accept such a plea and it assigns ('ounsel in cases where the accused 
could not otherwise obtain the benefit of such aid. In those circum- 
stances it is submitted tluit a policy' of insurance which covers legal 
expenses incidental to an assured's defence, in the circumstances con- 
templated, would not be void under the Indian Contract Act as being 
contrary to public policy. 

The defence oi illegality throws upon the insurer the onus of estab- 
lishing it; for it has brnn well-settled ever since ThurteU v. Beaumont, 
[1823] I Bing. 339, that the Court will presume the contract to be legal, 
since a court leans towards supporting contractual obligations If the 
assured cannot recover by reason of the illegality of the oontract, it 
follows that no one claiming throu^ him or, as representing his estate, 
can succeed on it ; for no one can have any better title than his {Cleaver 
V, Mvival Reserve Fund Life, [1892] 1 Q.B. 147, 1S2). In an early case 
(Moore v. Woolsejf, [1854] 4 El. & Bi. 243), the question arose whether a 
bona fide assignee for valuable consideration was debarred from recover- 
ing npon a policy whi<di undoubtedly the assured himself could not 
have enforced. Lord Campbell thought he wras not. “Where” said he 
“we are celled upon to nullify a contract on the ground of public polioy 
we must take care that we do not laj' down a rule which may interfere 
with the innooent and useful trsnsaotions of mankind”. (See, also, 
P. Samuel A Co. v. Dumas, [1924] A.C. 431. 474.) 

Sobstratuin of the contract. — A contract of insurance of the 
type under discasnon offers an indemnity against specific risks vriikh 
the parties contemplate the assured to be expmed or likely to be exposed 
to. Those risks are one and ail of the same nature, in the sense that 


> Towanis diKhsixing Um omw of pfm-ing that a crime haa bam oo mm i tt s d , 
the ioaumcB mag edy upon a coavietioa in a eriminal oouft. But it has to ha noted 
that the oanviotioQ only awounta to p r i m a fad* evidenoo of snilt. (A« Crt pp SS, 
(101 IJ P. 178.) Thu hM the eflcwt of shifting the burden on the sssured of esteh- 
imhmg, in any way he likes in the eivit action, that snrh a eonvietion ongfat not to 
have tshsn pUiw. As b at wu m him and the Crown, exeepc in a eourt asraWag 
an appsOate or tevuiuoal aruninal joriadietion, ha aould not ba haard to sag SOS 
hot ss between him and the utbar party to a ooatraet of liaUlily insnnuioe, be nsgr 
my what he lUns and eaisUish what he osn. It has been reeanUjr dsoidBd in 
Bn gfa m d that the venhet of a Coroner's farp is not even prisM fade svidsnesrf 
ffoh. ao tar as the civil astion be fo n e e med. {Bird r. Ktep, [1818] t K.B. Mif 
Jtematt V. Cateo. [IMl] i K.B. 481.) 
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the riak awuied agaiost is a “Jiability The substratum of the oontraot, 
thareforo, is "lial^ty” in a Ugal, and not in any morai or aoeud, sense. 
It fidlowB that the r^t to the sum assured or to any part of it, idiolly 
depends for its validity upon there being in fact a liability, l^al in cha- 
racter, which the assured baa, or has had, to meet in terms of money or 
money’s worth. It follows, ^in, that if the assured has fair«.n upon 
himself to meet a supposed Imbility by a misUken sense of obligati, 
what he has done is not within an ordinary policy of liability insurance^ 
and he cannot recover the payment he has n^e. The foregoing propo- 
sitions are illustrated by the decisions in the following cases : Ifestem 

.dssuronce Co. of Toronto v. FooU, [1903] 1 K.B. 376; Colonial Insurance 
Co. of New Zealand v. Adelaide Marine Insurance Co., [1886] 12 A.C. 
128; North British Je Mercantile, etc. v. Moffatt, [1871] 7 C.P. 26; Austra- 
lian Widows' Fund Life, etc. v. National Mutual Life, etc., [1914] A.C. 
034 ; Liverpool Mortgage Insurance Co.'s case, [1914] 2 Ch. 617. 

In a recent case, Dickinson v. Del Solar, [1930] 1 K.B. 376, the 
assurer! enjoyed “diplomatic privileges’’, i.e., his jwsition in a foreign 
diplomatic service renderwl his status extra territorial and thus exempted 
him from certain sanctions. These the assured had waived. It was 
held that he had not thereby lost his rights against his insurers under 
the particular policy in suit. 

There is recent authority for the proposition that, if in an action 
against the assured, the findings of fact or of mixed law and fact are 
against him, those findings are conclusive as to the liability which entitles 
him to make a claim upon his insurers. {SmeUie v. British Oeneral 
Insurance Co., [1918] W.C. A Ins. Rep. 233.) 

Deacrlption of the risk. — Accurate description of the liability 
which is to be covered is of the utmost importance in this class of 
busiiMsMH. Indeed the great majority of defemes are on the ground that 
the claim mode under the policy is not covered by it. Naturally where 
what has occurred, in respect of which the ossur^ has become exposed 
to liability, is the subject of an express exception, the difficulty in 
deciding between the rival views is less than where the controversy turns 
on the language used in describing the risk. Sometimes the policy is 
designed to cover a class or classes of liability; in other instances, the 
risks assumed are narrowed to one particular kind of liability.' It may, 
iiuleed, be out down to one or more specific events. 

Although the description of the risk appearing in the relative 
instrument should bo as precise as possible, it often happens that this 
description has to bo read with some document expressly attracted, 
such as what appears in the proposal form. As in other types of insurance 
business, there are often a iiumter of questions addressed to the proposer 
the answers to which are expressly made the basis of the oontraot, and 
are frequentlv subject to an express declaration warranting their truth. 
The eiieot ol^ contracts formed in this manner has already been snm- 
tnarised in the foregoing Chapter of this treatise.* It must here suffice 
to say, therefore, that in the class of insurance under discussion, the law 
relating to warranties and to conditions generally which has been the 
subject of commentary there and earlier in this treatise applies.* 


» lultoviwv Hodhfn.riBSTlS AH E.B. 192. the UabiUty involved was in rospect 
of "nsgtsst nmfr-^— or error”. It was held that the assured oonld not recover aa 
for less msiiltinj finen fteudulant oonduot. 

• Baa Cbaptsr Vll, pp. 401-409. mte. 

» /A. Cbaptsr 11, pp. S8-41, ante. 
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Empleyers’ Uabflity. — ^Emido;w»’> ^liability ioaunuioe, m a 
spiwial braaoh of liability buaimas, baa been in e^atenoe a g«*t many 
yean in Gnat Britain, Ireland, and in tbe Americas. Em|doyen* 
Liability legislation in Eingland led to the immediate formation of a 
joint<«took oompauy floated, as its name implies, to afiTord this kind 
of cover to employers of labour. Other companies soon followed the 
lead thus given. Tbe early Employers’ Liability Acts were succeeded 
by statutes known as Workmen’s Compensation Acts. It is the last* 
named type of legislation which has been imitated in India. 

In this country the statutory liabilities in respect of workmen’s 
compensation are the creatures of the Workmen's Compensation Act 
(VIII of lfl23, as amended to 1033). The Act creates a special judicial 
officer styled “the Commissioner’’, and permits local governments to 
make rules for carrying out the general purposes of the Act. There is 
one Commissioner for each Indian province to which the Act appliee. 
It is a provincial appointment. The proceedings before him in which 
a claim to compensation has to be decided are entirely judicial in cha- 
racter. There is a limited right of appeal to the local High Court ; and 
the Commissioner may, at his discretion, submit any matter of law for 
the decision of the High Court ; and, if he does so, he must decide the 
question in conformity witlt such decision. Where a master has paid 
oompensation under the statute, he cannot, in respect of the same injury, 
be sued in the Civil Court. (Seboood v. ToumUy Coal A Fireclay Co., 
[1939] 4 AU E.R. 34.) 

A substantial volume of business is done in India by employers of 
labour in insuring their liability to pay compensation under the above* 
mentioned statute. In contemplation of law such a statute makes tbe 
employer, to the extent set forth, an insurer of his workmen against 
personal accident to them; and, where this is so, it is the statute whioh 
affords him an additional insurable interest in their welfare. To insure 
his own liability under the statute is, strictly speaking, to enter into a 
oontrset of re-insurance. 

Liability for servants otherwise than under Workmen’s Com- 
pensation Act. — The scope of the Workmen’s Compensation Act is 
strictly limited. It does not purport to cover the whole responsibility 
of a master for tbe safety of his servants. Such a liability in fact exists 
dehora the statute. It is, indeed, part of the general law relating to 
NsgUgenoe, under which an action lies by anyone who has sustained 
injury to his person or damage to his property by the negUgenoe of 
anoHter. 

The relatioD of master and servant imposes on the former a rather 
special degree of caution, inasmuch as he invites the servant, if not to 
live upon bia property, st any rate to work there; and if not in and upon 
his property in the most strict sense of the term, at any rate at or within 
premises demised to him. In all such circumstances it is deemed pert 
of the contract of service that what the servant is called upon to do shell 
be reasonably safe for him to do,> unless tbe contract be of a speeiid 
iiatnie wherein the servant clearly undertakes to perform dangerom, 
or at any rate hazardous, duties.* It is ako to be deemed part of a oontraet 

> Thn IS noi to say tliat the master warrwla eiUter the phuie or the woifc 
itself to be sale. Tbe imp li ed temi ia aometimea spoken of os a to taks aO 
naaoosMa preoantions to pfwvant aoeidaata. (Bond v. Wilton A Sont, [IMS] 
St T.L.R. t38 : CoU v. De Trajfonl (No. t). [ItlS] S K.B. 6S>.) 

* The onitmirjr bacaids (whatever ti^ lie) ineWsntal to tfaa pa r ti cul ar 
•arvioes, for whMi the ssw ant hirea hhn ss tf oat. are rMu wrbieli ia ths vkir Sf 




AeeHitiiif mi MiiteElemtoitu Inmmee 4,19 

of wrvioe. that the premiuM in which » aerrant is requiicd by his coptrsct. 
of aervim to Utc or to TrQri^ in shail be in a reasonably safe oonditim 
for the porpoae of snoh hebitation and/or service. In such oirciunstanoes 
if the servant sustain injury to his person or to his own private property 
consequent upon a breach of duty on the part of the master in relation 
to the man’s personal safety, or to that of the servant’s property, and 
the servant himself has not by his own negligent conduct contributed 
to the result, the master is liable. Should the injuries sustained by the 
BMvant result in the latter's death, the dependants of the deceased, if 
circmnstaneed as required by the relative statute, may maintain an action 
against the master under the Fatal Accidents Act. 

All the liabilities to which a master is cxpose<l under the circnm- 
stanoes summarised above are eminently insurable ; and in many ports 
of the world a very large volume of business is done in providing the 
requisite cover. In India there are procurable so-called Table “C” 
Workmen’s Compensation Policies in virtue of which in the event of any 
employee of the assured (such an employee not being a “workman’’ 
within the meaning of the Workmen’s Compensation Act, 1923, and 
subsequent amendments) sustaining an injury b}' accident in circum- 
stances which, if he had been a workman within the meaning of that 
statute, would have entitle<i him or his dependants to compensation, the 
insurers undertake at the request of their assured to pay compensation 
to the employee so injured or to his dependants, as the case may be, in 
terms of the said Act . 

, The doctrine of common employment . — A servant may, of 
course, meet with an injury at the hands of a fellow servant, when the 
immediate question which arises is. how far. if at all, the master may be 
made liable. 

In the vicH of the Common Law such a risk sas, and is, considered 
as something iitcidental to anyone's cmplo^nment as a servant, since in 
accepting the offer the servant must be taken to envisage either that an 
injury may befall him through some act on the part of an existing fellow 
servant or on the part of some one who may become a fellow servant. 
Accordingly the general rule is that the ma-ster is not liable. 

This view of the matter is aometimDs leferred to as the doctrine of 
“common employment “• To be within the rule, both servants must 
firstly be employed by one and the same master, — wluch makes them 
fellow-servants, — and must be employed under such circumstances as 
could at least be masonabh envisaged as possibly bringing them together 
{BartoitshiU Cool Co. v. McGuirt, [1858] 3 Macq. 3(Kl, 307 H.L.) which 
nukes them " commonly ” eraployetl. The concept of common em- 
ployment is, however, very wide. To make out a case of “common 
employment ’’ it is not necoasary for the two servants to be at work upon 
the NUnc task or even upon one of the same kind. All that is required to 
support the doctrine is that they should both be employed in connection 
witt the industry, profession or other business of their common master. 
(CMriek v. Partridife, Jones Co., |191()] A.C. 77.) There is no common 
employor where one is in the service of a contractor and the other in that 
of a sub-oontractor working under the former, even if the two servants 
be engased upon a common task. {Johnson v. Lindsay d: Co., [1891} 
A.C. 871 : Cameron v. NtfslfOfn, (1893] A.C. 308.) 


Oommon Uw a servant io>pliedly undertakes to run by aoeepUng the oflipr of 
thf partteukur emptoynMmU 
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The muter, though he does not wumitt to any One servant the skill, 
capacity, or go^ temper, of any other servant, hu the lavr 

duty of taking reasonaUe ears to choose servants competent and other* 
wise suitable for the duties he assigns to them; and if hd fau not so 
chosen, the defence of oommon employment will not be available to him 
if one servant in the coarse of his employment sustains injury at the 
hands of another. (Ff^tlsoa v. Merry, [1868] 1 8c. & Piv. 3^ H.L.; 
Ftmton V. DenvUk, [1932] 2 K.B. 309 (C.A.).) 

In England the Employers* Liabibty Act of 1880 * made inroads 
on the doctrine. The Act has been largely, but by no means wholly, 
superseded by legislation known os the Workmen’s Compensation Aot, 
1925.* 

In India there is no Employers* Liability Act (eo nomine) on the 
Statute Book. But the Workmen’s Comptensation Act, already alluded 
to, eictends a master’s liability so as to make the doctrine of common 
employment inapplicable where the master and the persons employed 
are otherwise within the scope of that statute. But as already pointed 
out, the Act itself does not by any means cover all the relations of 
master and servant. It follows that wherever the parties are outside 
the scope of the statute, the doctrine of eonunon employment is available 
to ^e master as a defence in India. 

Negligence generally. — A liability for damage arising from 
negligence or any other tort attaches not only to an individual but to 
any association of individuals. Thus a club may be liable for a nuisance 
or for so negligently carrying out any of its objects as that the lives, 
limbs or the propmty of other people are endangered. Successful actions 
for negligence have been brought against Golf olubs by users of public 
roads contiguous to some part of the golf links concerned. Where 
injury has resulted from a negligent user of a part of the links in cloee 
proximity to the highway, the individual golfer has been made liable. 
But in certain instances the club itself has been made liable either for the 
lay-out of the course being such as showed a complete disregard for the 
safety of persons using the highway, or because insufficient precautions 
had been taken by the club to warn the users of the highway or to control 
those {dating over the links. A brief summary of the legal oonoejd of 
negligence has already been offered earlier in this treatise * 


5. Imuranee of premises against other than fire risks. 

’Hioug^ commonly the insurance of premises is primarily against 
fire, other risks if accepted being incorporated in the same instrument, 
insurances are in fact effected specifically against damage earUi- 
quake, fiood, hurrioanes, and so forth. In such cases it may weU be 
a matter of difficulty to determine whether the condition in winch the 
property covered is reported to be after an alleged accident, is wholly or 
{wimarily to be attributed to any of the s|)ecific risks undertaken. 

Mention having already been made of the general princi{>iee by which 
Courts are guided in controversies of this character,* tlu« scale of this 


< 49 * 44 Vkst.. e. 42. 
s 15 A 16 Om>. V. c. S4. 

* Cbapter YL pp. >09-313, oale. 

* ChqHsr V. pp. tt8-no, onl*. 
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treatiw fwmite Mjr repetition of them. There is, however, n-rintli^ 
type of.llolwy to the mneral oategory of ineuranoe of property 

other egainet fire, to whi^ aUueion may properly be made in the 
present (!3iapter. In so saying a reference is intended to policies issued 
19 cover loss or damage caused by subsidence or collapse. 

Questions of primary importance in this cLass of case both to insurers 
and assured have recently been determined by tl«) King’s Bench Division 
in London in the ease of David Alien tk Sons Billposting, Lid. v. Drysdale, 
[1939] 4 All E.R. 113. The material facts were that the assured were 
owners of a building in London covered by a Lloyd’s policy against loss or 
damage caused by subsidence or collapse. The currency of the policy was 
from the2dthofI)«K-emljer, 1937, Ui 19th of December, 1938. The assured 
as owners were the recipient of a iiofi<x' by the London County Council 
dated the 7th of October, 193K. This notice being what is commonly 
known as a Dangerous Structure Notice made it reasonable, and in the 
particular circumstances incumbent (as it was held), on the owners to 
demolish the building. The nectissary rescurvey of the condition of the 
■structure taking pine* during the currency of the jrolicy revealerl obvious 
signs of sub.sidenc« or settlement. The main question of fact was to 
determine whothei subsidenee or .settlement did not indicate an event 
of long standing and therefore outside the risk. Tins ponit was decided 
against the nsstire<l. The so<-oik1 question was whether demolition in 
ibe (Mirtioular circumstances luvolvtsl ‘ >1 lap.se " within the meaning of 
the policy. This jroint was also dctcrminwi iigain.st the assured. The 
decision, however, provok<*d useful definitions of both the words 
“subsidence" and “ I'ollapse “ r it being held that the former “meant 
primarily sinking in a vertical direction, but might also include settlement 
movement in a iatcnil direction while “tollaiise”, it was hold, 
denoted “falling, shrinking together, breaking down or giving way 
through external |tr»v(Hur«, or loss of rigidity or support It was, 
as already indicate<l, hold that the word “collapse” could not cover 
iiitontional demolition. 


6. Vehicle ineuroTice. 


Vehicle insuranoe concerns itself not only with every form of 
conveyanoe propelled by mechanical power, e.g., steam, electricity or 
oil, but with animal^drawn carts or carriages * and such as are moved by 
mon-powor only, such as the hand cart., the rickshaw, the Bath chair, the 
{wlanquin or palki, and the dandi. Tlius railway or tramway rolling 
stock will be “vehicles” for the purpose of such insurancs' contracts. Motor 
car insuranoe is but a branch of vehicle insuranoe ; and its importance in 
any one country depends wholly upon the degree to which vehicles whose 
power is derived from internal combustion engines have successfully 


‘ It may reapeulfuUy bo JoubUnl whether this would satisfy an architert’s 
or civil Qii4icinoor*s notion of *' wtUoment **. A aomo port of tho found^ 

lion out of vorttoal bo thnt tho fournlntion m a whofu U no Inngrr hori*ont^ would 
surely be regarded as witlim th*» oonowpt of a Bottlomont and yot tln'i'o would have 
boon no lateral dinplaoMiiont at «U. , , i u it i 

* In India varioiu foriUH of cart are »tiU m use for draught by csaincl, bullock, 
wAtor<bu£tiUo or znulo* Tho pommonf*T <»f horB©*drawn carriage still in regiuv 
uae Include tbe Landau, tho Vicum* (or otbor typo of pharton), tl» dog-^, 
buggj^ the jaUQ (a eairiage oapabb of boiog closed in on all by ahding shuUots), 

the tonga, and iba ekka. The inajority of there vebiolea, many of which aw 

fraquaauy injuwfcd by or by other aooidonl** remain uninaured I 
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oiurt«d*tMiif^ jforma coavey«noe or traotsion. In India motor traction is 
obvioudy on the inoease, and the volume of insuranoe in India against 
ridn incidental to the use of mechanised vehicles is, indeed, notoriously 
expanding. The steam roller has for many yeats been in use in India. 
But mum’cipally-owned rollers are often uninsured. The steiun traotion 
engine is t<^y imcommon in this country. Motor tractors have now 
appeared in their place. 

7. Motor rehkle insurance. 

Id this class of business, jiolicies are now-a-days obtainable of a 
most comprehensive eharacler. Not onlj’ the vehicle itself, but every 
conoeivable accident arising from, or connected with, its user may 
generally be coveretl bj- one and the siiine instrument. 

The profession in geiu-rai classifies motor insiirsm-e business under 
the resiieotive heads of pnvate cars and commercial vehicles, but never- 
theless puts motor cycles and the risk.s incidental to their use in a class 
apart, subdividing that class again into private motor cycles and thoae 
used for commercial purposes. The following am the risks cominonly 
covered m connection with the ti-pes of vehicles name<l alxive : — 

PrtvaU cars and jtrimte motoi cycles: loss of, or daiiiHgc to, the 
vehicle, t its aco'ssorics * or spare parts; public liability; injury to third 
persons or to the jiropcrty of third persons; personal injury to the owner 
and/or his servants or other car ot^ciipants, arising out of an accident 
in which the vehicle insuntxl is involved; mednal exj>ens»>s of occupants; 
defence of the insured and/or the driver in any judicial proceeding; 
risks incidental to fort<ign travel in the insurerl car including any of the 
above-iuentioncd penLs.* With reganl to drivers, by profession or other- 
wise, insurers will always extend the protection to tnon* than one in the 
seiudce of the insured ; but, natiirnlly, every additional risk so iiiidertaJten 
usually involves an eohancoment of the preniiuiii. W'hat has indeed 
been indicated aboire represents the matters comprehended in ordinary 
policies at ordinary rates of premium. Now-a-days, however, there is a 
tendency on the one skle to demand, and on the other to agn<e to givo, 
insurance against numerous other risks incidental to a more extended 
user of motor vehicles for private travel in or out tif urban areas and 
abroad. Extended protection so given is usually efifected by endorsement 
upon the face of the instrument or, which has the sanm legal effect, by' 
the attachment thereto ofone nr more priiiUsI or written “slips". Among 
the additional risks which may be thus covered are to U< mentioned low 
of or damage to personal belongings by theft, tire or any other accidental 
caiue; liability to driver under Workmen's Conijieiisation Acts or other 
like legislation, compensation for lows of time in effecting repaira to the 
insured vehicle consequent upon acadent; provision of personal accident 
benefits to any of the car's oeciijiaiita. 


> “refairle " mmy or may aot mraa the rhaasia jatua the butly or other omor- 
strorture. In ordinary use the word '‘chaans" rompnsw the uiyraut anti the whole 
vberird fniiTie on wlw-b this body will ultnnatety beerseted. It may. however, 
mean that vhwled frame only. Tbo word was ronsidrmi in Fatkemu V. WkiOtm, 
!19I7> H»«. 

* To br an *■ aiweoaory " the object must br a thing in itanlf wluch tf and when 
attached to anutls-r object. a vehicle or a cannon, atthanme the geuetal wUhty 
of that other objmst. Tbua upam or diipbcate parta ere le.l ariwMOrhw property 
so-calM (itrmwroiifi 4t Co. Uatchkite Co., 13 Tmwe Heporla III8.1 

* Aean«iitiaaexaefitiiig"aayiiMinherofaaaoiml'ehouaehoM**haldtoiBel«de 

e nmer livmg undbr the aeme roof. Uragftsh v. WteUm, [19W] 4 All SJt. 
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Here are, of oouiee, speci&l rislu incidental to the nan motor 
cycles; and these may also be specially covered. Among snch may be 
mentioned injury to anyone riding on the pillion or in a side-car or 
trailer.^ It is possible also to insure against failure to pass reliability 
tests. 

Commeraal vehicles . — ^Thcse include the ordinary motor van or 
lorry, the omnibus, the char-a-banc,* the motor cycle when used for 
other than private purposes, and, of course, any side-car or trailer or 
adjuncts thereto. For commercial purposes policies of insurance to 
cover risks incidental to the user of any of the foregoing tj-pes of vehicle 
are now-a-days more or loss standardised in form. Risks covered are 
analogous to those already enumerated above in respect of private motor 
vehicles.* But, naturally, there are certain additional losses to which a 
commercial user of » motor vehicle may give rise. All these may be 
covered by appropriate terms instated in or attached t<j the instrument. 
Of such may be meiitioncil (a) loss of UM!r, (/>) s))ark ri.sks, (c) liability 
in respect of passengers or go<xi.s carried and (r/) in rc-sjK^ct of breaches 
of statutory regulati<jns by servants or agr-nt.s for whose coiuiiict the 
owner or the licensis' of the iitsured vehicle would or might be made 
liable. 

So far as a jsilicy offering such large protection partakes of the 
nature of jairsonal accident insurane*-, the reader is referre<l to what 
has been said on that subject earlier in the present Chapter.* 

I’rovisions offering protc<'tion to the assured against legal liabilities 
fall within a topic which in the matter of certain principles has also been 
discitsatsl above.* But there arc other liabilities, the sjiecial creation of 
problems ooimeet«'d with motor traffic under modern conditions, of which 
something must be said. 

The increase in fuilcs of motor vehicles in India shows every sign 
of leading to results which have alixsuJy been experienced wherever such 
inercHMi baa outstripped legishitive loiitrol of the eoiisequenlial traffic. 
In Europe and (he Americas the reduction in the price of motor vehicles 
for private use consequent upon unpne<'e<lente<l inUirnirtional competition 
among manufaetimirs, c'ouplod as this was with c-iftcnded facilities for 
acquiring immediate user of motor cars and motor cycles on credit 
tenns,* brought travel by such carriagt's of their own within the reach 
of an over-increivsing nuinl>er of the {sipulation. In London — to take 


1 A ’’pillion” u a scat Hftevi Im-IiiimI tin* ilriviT. A ’‘sale. car", os its name 
impUca, is a cairiago fitUnl t<> tlw inwhine, Init Ji'sigaod to carrj- its ps.ssenger 
alOQgaicle the tlnver of the cycle. A "traitor" i>. a carriage atiachetl in n'ar of the 
cycle and which to some extent swings fro© of it. Traitors of u largiT typo ace 
now-a-days prm urable for ottaohmeai to motor cars. Normally a trailer of the 
latter sort is not includmi in sny motor cor |)olicy, and thus ncrais to la- w-paraUJy 
inauRxl. 

» A "char a.hanc" is a voliici© — now-o days moat popular in £umpe and 
claewhere, for local pairiat tniflic in LHinnoctam with mere sight .WH'liig in which 
the passengers are aecoinin^HlaUal in rows of lM*nclics arrangeil ptiralh'l to tho driver s 
seat, ear*h auccessive Isuudi Is'ifig slightly raisi*tl alsive tlic one ill front so as to 
provide for all the travelh-rs on uniiiUTnipted view ahead. 

* Often uirhiding similar transit risks on land or sea. 

* See pp. 407-474, onto. 

* 8eo pp, 474-400. ante. It may be noted that in Iisiia risks commonly covered 
inolude “legal liabibty to pasaongcra" under Private Cur Poliiics, but not under 
CniumsTaiatVehiolH Policies. With regnrtl to the latUr. va^ing indemnities are 
given "per parson" and *' per accident" (i.c., oue or more claims arising out of the 
•omo oceurrenon) on payniont of additional premium . 

* Keiwenoe w bore mode to cheap hiroge and to acquisition under what are 
‘*sU«d “hint.putehaae” ogiecmentt. 
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MX instructive example — the primary lesolta were, firstly, that within 
a decade of the close of the last great war the volume of traffic in tiie 
central thoroughfares had become more than such avenues could ade> 
quately cope with, unless the needs of pedestrians were to be entirely 
overlooked. Traffic congestion presently reached such a point that 
even special routing, whenpbx- uihiiv vehicles were compelled to make 
long detours i in order to reach their passengers’ destinations, failed to 
solve the piobleni *; secondly, caaiialtios affecting not only pedestrians 
but occupants of motor vehicles, annually reachtsl figures comparable 
only to what is to be exptietcd in a minor war. It their transpir^ that 
motor cars and motor cycles were, by night os well as by day, being 
driven at high speeds by lunatics, epileptics, folk blind of one eye or 
with such defective sight a.-* to s«‘e nothing accurately ; that many persons 
licensed to drive wore afflicted with what is known as “double” vision 
or who were colour-blind or more or leas deaf, .\dd to p<>rsons so disabled 
the congenitjdly clumsy and the slow-witfeii, and some idea of the public 
dangers attending ii)Kin any system of easily ac(|uirE<d jierinission to 
drive mechanical contrivances along public roads will be perceived. 

It is in this state of things that owners aiul users of motor vehicles 
are becoming increasingly conscious oi flu- value of insunincr- contracts 
to cover tin- risks to which they are hourly exjuiseii. Prominent among 
such risks are legal sanctions coniu>ctod with breaches of sis-cial legislative 
enactments and municipal and other mu's of more or less statutoiy 
force to which such legislation gives rise. 

Motor Vehicles Act, 1939. — The Motor Vehicles .Act (IV of 1039) 
which has repealed the Indian Motor VehicU's Act (VJIl of 1014) marks 
a great sU'p forward towards an administrative sysieni for the legislative 
control of motor traffic. Its provisions will eventually have far-reaching 
effects upon personaJ accident, liability, and motor vehicle insuranos 
in this country. By section 134, which rep(<al!) the earlier statute above 
aUnded to, all rules made by a provincial government under section 11 (?) 
and those made by the Governor Goneral-in-t'ouneil under section 14 
of the former Act will remain in force till the Slst of March, 1940, unJeos 
in the meantime they be cancelled * by the respective a iithuri ties above- 
named. 

Most provincial governments have already issued regulations with 
regard to the insurance of public- motor vehicles. Such regubtions are 
in the form of statutory rules mode ir exercise of powers lonveyed by 
section 11 (?) of the fanner statute. Tliose rules arc not merely kept in 
force until March of 1940, but, by section 134 (J) of the Motor Vehioios 
Act, 1039, are expressly to retain their full statutory force until the 
provisions of Chapter \'III of the new statute euirn* inU, operation, i.e., 
they will continue to have the forre of bw until the ist of July, 1943, 
when, on the provisions of said Chapter taking effect, they will autom atic- 
ally be superseded. A brief analysis of the provisions ui Chapter VUl 


> The toss entaiisd by such uneooaoniic tnjnc movemnnUi has yet to be worhsd 
•Mjt. Jt must, in modern ritiee whore euob routing is adopted, be nnormoue. 

* Uetweea I63S and ltt39 teallic along London’s nnitrsl thoroughfana awwfaUy 
moved M an average epaed loos than woa every day aeootnpliahod over tha same 
routea by a wril-boned privaia cairii^ thirty yeora earlier. Thie woe UtjgllT 
the effect of r e cu i re nt penode of immobUity bnpooed upon the whole ooliimn by tbs 
neoeesity of providnig loeogniaed places sad times lor botehee of padestiTieiM to 
cross the main rnoda tmdar eonfitiona eff stiMy. 

* By notifieotion b tlw Official Qscstte. 
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(which, Mifer aUa, for the first time provides for third-party insurance) is 
offered hereafter. ^ 

Disability. — Persons under eighteen years of age * are wholly 
disqualified for driving any motor vehicle* in any public place. By 
section 4 (2) persons under the ago of twenty -one arc disqualified from 
driving a transport vehicle * in any public place. This general disability 
is, however, limited by the provisions of section 14 which indicate the 
conditions imder which persons over eighteen, but under twenty-one, 
years of age may drive motor vehicles which are the property of the 
Central Government. 

Reliabili^ . — As i>art of the machinery for insuring reliability a 
medical examination is prescribed; and the applicant for the licence 
must himself give pit'ciso information toucliing any physical disability 
of which he may lie aware. If il apja-ars from the nature of his answers, 
or from the medical a-rtificatc required, that the applicant is suffering 
from epilepsy, Innucy, h<-art -diMsiMc likely to pnxliice sudden attacks of 
giddinf*e« or fainling, inability to dLstinpuish with each eye at a distance 
of twenty-five yanls in lomkI daylight (with the aid of ghs.ses, if worn) 
a series of seven lotU'rs and figim-s in «!iit-c on a black ground of the 
same si/e and arrangi'iucnt as tho.se of the registration mark of a motor 
car, a clegn-c of deafnes,-* which pn-vetito the a]>plic.int from hearing the 
ordinary souiui signals, colour- hiindncs.s and night-hlindnes.s, he cannot 
bo licenced. A further «l>solu(<- di.squaliiieation in rc.sf)cct of a person 
Hcc'king to obtain a licence to drive a public service vehicle is leprosy. 

Reliability U-sts an- prescrilasl in the Third Schedule to the Act. 
If projtcily carrk'd out. they will add a imich-nceded protection to the 
general publi<-. But there is nsdn lor the view that the Act should have 
obliged all persons already holding u licence on the 1st ol July, 1939, 
to submit themmdves to medical examination and reliability teste, as if 
they were applying under th<‘ Ad for their first liteuce * 

Exceptions. — Th<-ri- i.s one exception which is ran-ly alisent from 
policies oi this description; namely. lo,ss of value in the nature of deteriora- 
tion either of the whole or of any part o< tlie insunsi vehicle by what is 


' Sec pp. 490-496, poH. 

* The age of majority under the Indian Majority .\ct (IX of 1876). 

* Thin expcpoftioo inrludeH a motor cyrU*. a trailer and a chossia te which a 
body hoe not been attached. It mt include a tram rar. (Section 2 (J^).) 

* The expremuon nw-an*. for tlie purjioseB of the .^et, a vehicle degimu d to 
carry gooda, a IcKsimoliv,' or e tract»»r (wive such aa are used solely for agricultural 
purposes) end any "ptihhe w’r\ii'.* vehicle’*, which is defineii as a motor vehicle 
used or adapteil to Ire uh*h 1 for the carrioge of pns.sengers for hire or reword, and 
tneliiding a motor oatt. stagi' corruigr', and what t hi- Act styles “a ooi. tract carriage . 
A "eontroel eaixiage" is a motor vehicle carrying passengers for liiro or n-word 
under a eontroet Ur carry fnriu one place to another without stopping to pick up or 
to set down pasiHingers otlier Uuur tlioso inrluiieil in the special contract of carriage. 
It diros not ineludo a motor vebiclo possession of whieh has been tcinporanly trans- 
forrsil by on expnrss hirugo agreement for use its a private vehicle and whieh ia 
uaed only for auoli uurpoto, 8oc soc. 2 (3), (*). (33). 

* The writer la acquaiiitoil with the owner of a large and powerful ear, whu 

more or Ursa habitually drives it himself Iroth hy night and day. though he is without 
aierooseopio viaion and ia almost totally eolour-lrliml. By s^. 118 it is, howotw, 
morla 1 ^ ofibetoo for Aoyono to cinvi* » motor iu a public wn©n, to uib 

knowledge, bo io undor a diiability caJcuIoUhI tu cause bis dnving to be a ^ 

danger to the pubUOs Abetment of any such conduct is also mocio a pumshabie 
ofEwnoa. 
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twmad “ we«r and tear ” ^ ; aiid this is so even where additional premium 
is charged to cover general or specified mechanical breakages. 

fFeor and tear . — What is aimed at by an express exception against 
depreciation by “wear and tear” is that deterioration which nature 
insists upon, and which man with all his skill can do little to mitigate 
and nothing to prevent.^ For no object can ever be maintained in a 
completely static or stable condition. Decay inevitably occure; some- 
times the quicker because the property is constantly in ase, in other 
instances because the thing has not been use4l at hII. 

fFar. — An equally common exception is framed as in clauses drawn 
for purposes of marine, fire, life or |)crs<mal acciileiit insurance where 
the object is to exclude risks referable to war or warlike conditions. 
The effect ot such stipulations has alrea^ly been discusscnl earlier in this 
treatise.^ 

In England at the outbrc'ak of the war in September. 103fl, it seems 
that when private cars were requisitioned by certaiti recently-created 
suthoritiee, — s'hich may be it-fcrned to as “civil dcfercc” authorities,— 
the question arose whether existing insurance jHtlic'ies on motor vehicles 
covered risks incidental to .such user, or whether a war cxce 7 >tit)n clause, 
where included in the instrument, would apply. The difficulty was 
met by the patriotic action of motor insurers geni'rally wht) came to am 
agreement amongst themselves in c«uisequpnci‘ of which they were able 
to make a public announcement advertishig an extende<l cover on existing 
policies without additional premium.* It will be wson that where the 


' It i* sometime* of importatie«- to (tnrtiiuoiixti <lania(e‘ !>> 'wiiir" from damag* 
by "tear”. To piyv an eiample; in the Will* .Aci of 1H.17. w< . H>. tts- law ahonred 
itarlf prepanst to treat a "tom” Will as stronv pnsomiptivc cviiltsii'O of the n-voea- 
tion of the ie«tamcnt. In ftiirre v. Bijwe. j 18461 W. lor. llti tlw diMuroent in cliapuur 
had been found in *eveml w>parale pwssai whieh iiianifeHtl> IumI at wimc time been 
joinetl to(tether ii*> ae t'» form a whfde. The evideiw.*. showe*! tlic m'veraneea te 
have bn-n hrriujtht about by eoastant fobliiur and unfolding of the dot-umenl while 
it was still in the hand* of tin- testator. Tha> ilamaio' ilonc was held to have bem 
aeeomplished by "wear”, and not by "tr-ar". 

* In jWoneArAler /toa/tmo If* orrtouar Co. v. Carr, f 1880) 5 507, It paid 

one of the parlie* i-i siimewi that an cntin-ly unliMikol fur event, such as mi|tht 
properly be styled an " w-ckkuil ", might well fall within a coi-enant ronceming 
“r<!«sonsb|e wear and tt<ar’'. 

■‘Theee words” said Liiidlcv. J.. in d»li\cniig juilgnient. “no doubt mehide 
deatruetinn to some exUuit — dcwtniciiun of surfao-s by ordmarj' fnction- but we 
do not think they iaclu<ie total di'Strurtiuii by a calastniphe never eontemplated 
by either party. In the particular instance the eataatniphe resulted frrm a penectly 
rsaennable uae of the premioee di-miiwd." 

* 8ee pp. 168. 257, 2.58, ao/e. 

* The annoimceiuent was as follows ; — 

"The policy will be deemed to hare been exteniled to rover the liahility 
of the civil defence aitthonty using the vehiele witlMiut the nooesaity for the 
endommeint of individual policies. 

The dritung in sueh einaimsteneea may f>e by anytiody permitted by the 
poUey, which, in the ease of the normal firivate car policy, includes Miy 
iieensDd driver driving with the permisBion of the owner. Whan paaasngBr 
risk is alrsady rovinwl by the raliey, this emw will runtinas to opStM. 
In other eaam apphcalmn shuuki be miuie to the inauiwr. 

It should he pointed out that this extension of euvor dose not ovaftfais 
any clanse to which the policy is subject which escludea the consaqiWiMIM of 
war. etr., and that thesefijre the policy would not apply to elsfms niWng 
out of spseifie acta of the eoemy or of tbs tlefonce snrviooa. 

This anttonneement appUes alao to vahidaa raquiaiUonad or otburwiss 
takan over far civil deienas autboritisa, the poUoias on which arQI ooOliByiB 
to apply snbyset to the limitationa r s f ar ro d to above, and wfll be axtBHW 
wHlwiit tha naad for end o n un a n t to indamnify tba public authwttgr* *1* 
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polioy ia subject to a war exception clause the cover does not include losses 
^‘aiisiiw out of specific acts of the enemy or of the defence services 

Other apeem eaxeplioru.— In respect of wilful damage, such damage, 
if attributable to the assured’s own servants, is often excluded. So, too, 
may bo mechanical or electrical breakdown, or something falling within 
the notion of mere failure or fracture. In respect of damage to tyres, 
road-bursts and punctures are sometimes excepted. There is often an 
express exception regarding injury to other property of the assured caused 
by the insur^ vehicle. Clauses excluding driving by named persons, or 
by those who have no licence or who are disqualiited under a statute or 
statutory rule, are common. So. too, are condition.^ excluding the user 
of the vehicle for organised racing or speed -testing. In the case of 
particular vehicles there may be exceptions in the policy in respect of 
user not covered by a permit to ply for hire or reward. 

The effect of a special exception was recently considered by the 
Privy Council in Trickrit v. Queetuland Insurance, etc., [1936] 6 Comp. Cas. 
26. The case is instructive also as indicating the limits within which 
it is safe to apply principles derived from maritime insurance to contracts 
of insuranoe appertaining to transit on land. The relative exception was 
thus wonled; “A'o liahilily shall aUach . . . under this policy . . . while 
any motor vehicle in connection tvith which indemnity is granted under this 
policy . . . is being driven in a d/imaged err unsafe condition.' ’ The assured 
WHS killed, while driving the iiwiirecl ear, by a collision with a vehicle 
(“oming in the opixwiUi din-ction. It hud been found, as of fact, that the 
car’s lights were not functioiiitig just Itefore the collision. For the 
claimants it huwl been argued that to bring the case within the exception, 
the car would have to be '‘iinroa<lwortliy’', when it startesl on the jour- 
ney: thus applying a principle borrowcsl from mariliiiu- law in regard to 
the “ seaworthiness " of a ship; and certain dicta ol Goddard, J., in Barret 
V. London General Insurance Co., [1936} 1 K.B. 238, were relied upon. 
Their lordshiim of the Privy Council,* however, c.xpres.sed themselves as 

"not able to uasiniilatc the jswiiion of a ship at sea with that of 

a rntdor car on land • . . For roasoixs which are loo obviou.s to be stressed 
in detail, their lordships think the analogue imperfect and indeed mis- 
leading. Tliey are of opinion that the argument basts! bv the appellant 
on the identity of the t'onditioiis which govern the sea-worthiness of a 
ship at sea and rotul- worthiness of a car on land is unsound.’ They 
accepted the finding that the cat was actually and de presenii unsafe to 
drive, beuvuse u necessary appUanee was not functioning; and that it 
was ^iven after that state of affairs had developed The facts were 
thus within the c.xcoption, and the claimants could not succeed. 

Conditions other than exceptions. — Readers of previous Chapters 
of this treatise * will realise that contlitions may be in the nature of 
warranties or they may l>e classified os affirmative or negative stipula- 
tions — the latter having the effect of exceptions: or that, again, they may 
be categorised as conditions precedent, condition.^ suKsequent, or condi- 
tions concurrent. It is not necessary to enlarge further upon these 
distinctions. To keep within the scale of this treatise it must suffiM to 
give examples of the application to motor vehicle insuranoe of principles 
already enunciated. 

docs not apply Ui any vehicle* token over by acquisition or by Hi* Mojorty’s 

Koroos," 

‘ liords Aiiwaa and Roebo witli Sir iilidnoy Rowlatt. 

* 8m Ohoptor n, pp. S8-il, ante. 
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Breach of wammiy . — In SibUti Baum ■ti'OvardiaM Assurance, [1937] 
Comp. Caa. 409, ttie plaintiff had obtained an omnibus on the hire- 
purchase system. It was insured with the defendants. The polioy 
contained a warranty that the vehicle would be used solely for the 
carriage of passengera. The plaintiff removed the body of the vehicle 
and used the chassis as an open lorry for the purpose of carrying a load 
(ff monkeys. In a suit to enforce a claim arising out of an accident to 
the chassis, which caught fire whilst being put to the above purpose, the 
user was held to be a breach of the warranty. 

Power of cancellation . — It had been decided so far back as Sun Fire 
Office v. Hart, [1889] 14 A.C. 98, that a general condition reserving the 
power of cancellation by an insurance company is not necessarily void 
or subject to a condition of good cause shown. The reason for that view 
of the law was thus stated by Lortl Watson ; "There may be many 
circumstanoes calculated to beget in the mind of a fair and reasonable 
insurer a strong desire to terminate the policies, which it would be incon- 
venient to state and difiScidt to prove; and it must not be forgotten that 
the whole business of fire insurers consists jn the issue of policies, and 
that they have no inducement, and are not likely, to curtail their business 
without sufficient cause. On the other hand the insured gets all the 
protection which he pays for, and when the policy is determined, can 
{wotect his own interest by effecting nnotber insiiruncc. ” 

The contention that there was an implied condition that a clause 
allowing for cancellation would not be operative without some good and 
substantial cause stated, was raised in India in the case of ChotirmuU 
Hiraehand v. Clive Insurance Co., A.I.R. [1927] Sind 116, which was a 
claim for return of premium on a policy of motor cai insurance where 
the insurers had purported to cancel the policy. The plaintiff’s oonten- 
tkms were negatived in reliance on Bari's case alluded to above. 

Prepayment of premium . — In the case of Equitable Fire A) Accident 
V. Ching Wo Hong, [1907] A.C. 96, the material facts were that the 
relative instrument contained a condition stipulating that the insurance 
would not take effect till the premium had b^n paid. The policy was 
iSBUed before any payment of premium; and the plaintiff claimed under 
it without having made the requisite payment. It was argued that the 
insurers by delivering the policy before payment of premium must be 
taken to have waived the condition. The Wvy Council hold otherwise. 
“What was handed to the respondents” said their lortlshipa "was the 
instrument with the stipulation in it”. The effect, therefore, was that the 
respoDdenta by reason receiving that instrument had express notice 
of the stipulation. So far from the insureis tbereby waiving the condition, 
the handing over of the document with this condition contained in it 
was evidence that the insurers would rely upon it. The stipulation not 
having been fulfilled, the risk did not attach, and the plaintiff could not 
recover. 

11x8 view was applied in India in i9outh British Insurance Co. ▼. 
Stenum,^ [1928] 62 632 — a case of motor vehicle insurance. 

In a reoent case in In^ a condition as to prepayment was held to 
have been waived, that being the only rtiosonable inference from tile 
particular circumstanoes estabiished. (Otmn Acddrmi A Guaraatet 
Carp. T. Patkar, AJ.B. [19U] Bom. 236.) 


t Itie Oeort dneented from the deei e k m In Ae6<rto v. Sseuri^ Ce., flNT] 1 
<).B. n 1, and pointed out dUt Ua eoundnsw had been dmibtad in CMHg Ifo Hstsff 
aaaa idtad aho^ 
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SiifiU to vnfitree mU af;ain8i third parly . — ^In another recent case 
(British India Oeneral Insurance. Co. v. Naik, [1938] Comp. Ca«. (Ins.) 
66) decided in Bombay, it was held that where a clause in a motor 
insurance policy gires power to the insurers to enforce the legal rights 
of their assured in the latter’s name against a third party, the clause 
represents merely an agreement between the insurer and his assured, and 
adds nothirg to the rights of either party against the third person. From 
such a clause it cannot be deduced that a third party attains a right to 
sue the insurers. Similarly, where a policy provides that the insurer 
shall indemnify his assured against the latter’s legal liabilities in respect 
of the death of, or bodily injury to, a passenger in the insured vehicle, 
such a clause is for the benefit of the assured and does not so operate as 
to make the passenger a beneficiary under an implied trust. This being 
BO, a passenger who is a stranger to the contract of insurance cannot sue 
the insurers under the policy. 

There seems not to have been cited to the Court the earlier case of 
Vandepitte v. Preferred Accident Insurance Co. of New York decided by 
the Privy Council and reported in [1933] A.C. 70.i In that ca.so their 
lordships referred with approval to the lule of law as stated in the opinion 
pronounoed by Lord Haldane in Dunlop Pneumatic Tyre Co. v. Selfridge, 
[1916] A.C. 847 at 853, in these words : — 

“My Lords, in the law of England certain principles are fundamental. 
One is that only a person who is a party to a contract can sue on it. 
Our law knows nothiiig of njus quaesilum teriio arising by way of contract. 
Such a right may lie conferred by way of prop<'ity. as for example, 
under a trust, but it cannot lie conferred on a stranger to a contract as 
a right to enforce the contract in per.tonam." 

The equitable principle which qimlifics that nile of law was, in the 
same cane and by the same high authority, stated to bo that a party to a 
contract could conirtitute himself a trustee for a third party of a right 
under the contract, and thus confer siudi rights enforceable in equity on 
the thinl party. And in such a caw the trustee can take stej* to enforce 
performance to the beneficiary' by the other contracting party, as he 
can in the case of other equitable rights. Should a trustee refuse so to 
institute a suit, the benefieiary may do so, jniiiing the trustee as a defend- 
ant. But, as thoir lordships pointe«l out, in ooler to have ground.s for 
relying upon the doctrine, the intention to constitute a trust must bo 
affirmatively proved. Such an intention is not necessarily to be inferred 
from the more general wortls of the policy. 

It is Bulimitted that the foregoing statement of the law fully supports 
the conclusions arrived at by Norman, J., in the Bombay case cited. 

Making assured part-insurer. — Tlion> i.s sometimes a stipulation that 
the nsHuretl shall be liable for some part of the damage, e.g., the first £5 
of the sum rerovernble under the policy. Such a stipulation was to be 
found in the policy discussed in Morlry v. Moore, [1936] 2 K.B. 369. 
The matorial fat-ts wore that the insurers had paid £28 2s. 8d. being the 
value of the damage done, the £5 for which under the ]mlicy the 
assured was hims(<lf liable. The part inilemuity thus paid was in rf'spoct 
of damage done to the assured’s car in a collision brought about by the 
negligonoe of the driver of the other colliding car. Hiving failed to 
obtain a fiill indemnitv from his insurers, the assured sued the other 


t The deeinon Uiwdy turaed on the effect of specific proraions in ce^ 
BritilAk OolunUiiuti But i* inatructivo with regard to the doctrine 

of ^'intumhle hUereat** tm apphod to third-party rialw* 
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party in tort for the full Bum as damages, «nd recovered that sum by 
action in the county court. The tortfeasor appealed ; and reliance was 
placed upon the alleged existence of an agreement between the plaintiff’s 
insurers (who had paid up to the extent mentioned above) and the defend* 
ant’s insurers. 'That agreement was of the character known in the 
profession as a “knock for knock’’ agreement. Its precise terms were 
not made known to the Court ; but it was described as an arrangement 
by which each party to it undertook to pay his own assured and to dis* 
courage that assured from making any claim against the other party to 
the accident. The Court held that unless the policy expressly purported 
to bar the assured from so doing, he could not be prevented by any 
arrangements between the insurers from exercising his rights to sue the 
tortfeasor for damages ; though, as the contract of insurance was one of 
indemnity, he must be taken to hold any damages obtained as for the 
use and benefit of his insurers, by virtue of the doctrine of subrogation.! 
Sir Boyd Merriman, P., observed in the course of his judgment that if, 
contrary to the opinion he had formed, the combined effect of a stipula- 
tion to be his own insurer for £5 and a “knock for knock’’ agreement 
between the two insurers were to prejudice seriously an insured person 
so as to prevent him from asserting his own legal rights he would wish to 
consider whether such an agreement * were not contrary to public policy. 

Suspermon . — As in other instances of projierty insurance, the policy 
may be so drawn as to suspend its operation without effecting a determina- 
tion of the contract. Thus a motor vehicle covered by a policy on the 
road and in a named garage may not be protected during the time it be 
garaged elsewhere. In such circumstances the cover is said to be 
“suspended ”, the risk re-attaohing so soon as the car is re-positioned under 
circumstances which bring it within the risks undertaken. 

Compulsory Insurance of third-party risks. — The reader’s atten- 
tion has already been directed to the reforms inaugurated by Chapter 
Vni of the Motor Vehicles Act, 1939. Although that Chapter does not 
come into force until the Ist of July, 1943, the far-reaching nature of its 
provisions needs some comment. 

The draughtsman had before him the four principal statutes by 
which Parliament in England had sought to remedy the evils to which 
reference has been made earber in this treatise.* The enactments alluded 
to are The Boad Transport Lighting Act of 1927 *, The Road Traffic 


* This doctrine has been frequently referred to earlier in this treatise and 
explained in Chapter III, pp. 72-77, anie. 

* Formerly msurera were zealous to see that their aasured took steps against a 
tortfeasor, stipulating that such an action should not be compromised without their 
consent, or in any way to their preju^ee. See Horae, Carriage and Omeral 
/nauranee Co. v. Peteh, [1916] 33 T.L.R. 131. In a recent cane in England (/» 
re Crocker, etc., [1936] 1 Ch. 696) damages had been awarded against an assured, 
whose insurers had exercised their right to conduct his defence and had nominated 
a firm of solicitors for the purpose. The assured, who was dissatisfied with the 
conduct of the case, demanoed access to all papers relating to it which were thm 
or bad been in the custody, possession or power of the solicitors. This, at tbs in- 
stance of the insurers, the solicitors refused to give him. Clauaon. J., however, 
made an order on them both to give discovery on oath and to give inspection, with 
all eonseqnential rights as to note-taking and the provision of copies. Bee, later, 
mib-nomine Oroom v. Croeker, [1939] I K.B. 194 ; and Beacon Ina. Co. v. LangiaU, 
[1939] 4 AH E.R. 204, where insarers were held entitled to settle the case sad the 
assured bound to pay £6 towards such settlement. 

* See pp. 483, 484, ante. 

t I7A ISOeo. V,c. 27. 
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Act, 1930,1 The Third Parties (Rights against Insurers) Act, 1930,* 
and The Road Traffic Act, 1934*. Chapter VIII ot the Indian Statute, 
which consists of sections 93 to 111, has in several instances followed 
provisions in the last-named two statutes almost totidem verbis. Accord- 
ingly, English case-law in which the kindred provisions have been 
construed will have weight with the Courts in India as aids to interpreta- 
tion of any corresponding passages in the Indian statute. 

Not applicabh to certain vekklcs . — ^The provisions as to compulsory 
insurance against third-party risks do not apply to vehicles owned by 
the Central or a Provincial Giovemnient or a local authority (where the 
same has been exempted by notification) or a state-owned railway, when 
the vehicle is driven by a government servant in the course of his 
employment. 

Nntvre of insurance prescribed . — ^Tbe statute make.s it a ptmal offence 
punishable with imprisonment which may extend to throe months with 
or without a fine which may extend to Rs. 500, for any person, other than 
a mere passenger, to use, or to cause or allow any other person to use, 
a motor vehicle in any public place unless in relation to the use of that 
vehicle by that or some other person as the case may be, there is in force 
a policy of insurance against third-party ihsks and which otherwise 
complies with the requirements of the Chapter.* A mere paid servant 
using a vehicle as to which there is not in force the requisite insurance 
against third-party risks, is not within the mischief of these penal 
sanctions, unless ho knows or has reason te believe that there is no such 
policy in force. 

To comply with the other i-eqiiirements alluded to, the policy must 
be one issued by an authorised insurer,* and which insures the person 
or classes of |)erson specified in the policy to the extent specified in 
section 96 (2) against third-party liabilities arising out of the use of the 
vehicle in a public place. Sub-section (-5) provides that notwithstanding 
anything elsewhere contained in any law, an insurer issuing a policy 
under the section shall be liable to indemnify the frerson or classes of 
person specified in the policy in respect of any liability which the policy 
purports to cover in the case of that person or those classes of person. 

In Guardian Assurance Co., Ltd. v. Sutherland, [1939] 2 All E.R. 246, 
the effect of corresponding provisions ir the Road Truffle Act, 1934, 
fell to be considered. Tlie action was for a declarntion * that the insurers 
were entitled to avoid a policy and a cover-note issued to the defendant, 
on the ground that these instruments were obtained by representations 
of fact, false in material particulars and/or by non-disclosure of material 
facte ; and for a further declaration that the.v were not liable to indemnify 
either of the defendants in respect of third-party risks which might be 
alleged to have attached by reason of a named accident. Only one of 
the defendants appeared; and for him it was argued that under the 
Road Traffic Act, 1934, section 36 (4).^ the insurers could not avoid their 
statutory liabilities in respect of third-fiarty risks. In delivering 
judgment, granting both the declaratiors claimed, Branson, J., having 


> 20 * 21 Qoo. V, c. 2(1. 

* 20 * 21 Geo. V, c. 43. » 24 & 2.’> Geo. V, c. 50. 

♦ 8eotion W road with aw. 125. 

* ona re^fiatared under the I/iaurBUPP Act, 1938, and who has made and 
kept up deposits as required by that statute. 

• A right expressly oonforred by see. 10 ( J) of tho Act. There is no corresponding 

provision in the Indian statute. 

^ Corresponding to the provisions of sec. 95 (5) of the Indian statute. 
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found the &ct8 in favour of the insmets, held that they must auooeed. 
He called attention to the fact that to be within the statute the policy 
alleged to be in force must be one which “insures the person or classes 
of person specified in the policy, etc.”. Here the learned Judge was 
calling attention to section 36 (/) (b), a clause which in all essentials is 
iotidem verbis section 96 {1) (b) of the Indian statute. "A policy ” said 
he “obtained by misrepresentation of material facts insures no one, 
and so cannot be held to be such a policy and, therefore, sub-section (4) 
does not apply to a policy so obtained Relying upon the views 
expressed by Scrutton, L.J., in MePormirk v. NtUional Mtdor and AcddeMl 
Insvrance Union, [1934] 49 Comp. Cas. 76, at pages 84 and 86, he, too, 
saw no clear words in section 36 (4) “ compelling him to hold that the 
legislature had thereby depiivcd an insurance company which had i.ssued 
a policy under section 36 of the Road Traffic Act, 1934, of its common 
law rights in respect of the repudiation of liability”. 

Powers of Provincial QovemmerUs. — ^Wide powers are given to 
Provincial Governments to appoint a jjerson or a body of persons to 
investigate and report on motor accidents involving death or bodily 
injury i ; to bring co-operative societies within the scheme of Chapter VlII 
08 if they were authorised insurers*; to make rules compelling motor 
vehicle owmers, when applying for authority to use the vehicle, to establish 
that by the time the authority sought would come into operation there 
would be in force a policy complying with the Chapter, or that the 
vehicle was one which is exempted hy the statute.* A Provincial 
Government, moreover, may prescribe that a policy in order to comply 
with the Chapter must expressly cover any liability arising under the 
Workmen’s Compensation Act, 1923, in respect of the death of or bodily 
injury to, any paid servant when engaged in driving or otherwise being 
in attendance on or being carried in a motor vehicle.* 

Stalvtory limiUUions. — ^The statute lays down important limitations 
on the extent of the cover requisite for compliance with the intentions 
of Chapter VIII. 

In the first place, unless the Provincial Government has exercised 
its powers to insist upon cover in respect of liabilities under the Workmen’s 
Compensation Act, 1923, the requisite policy is not required to cover 
liabilities in respect of a servant, where the resulting death or injury 
arises out of and in the course of his employment; nor need it cover 
liability in respect of death or bodily injury to users of the vehicle unless 
they be “passengers carried for hire or reward or by reason of or in pursuance 
of a contract of employment ....”. 

The wor^ italicized above are taken almost Midem verbis from a 
corresponding clause in a proviso to section 36 (1) of the Road Traffic 
Act, 1934, and they fell to be construed in Izzard v. The Universal 
Insurance Co., Ltd., fiqgJly decided by the House of Lords in [1937] A.C. 
773. It was sought in that case to suggest that the words “in pursuance 
of a contract of employment” should be read as if they meant “contract 
of employment with the insured This contention the House negatived. 
Tlius, a policy to comply writh the intentions and provisions of 
Chapter VIII must cover persons who are travelling in pursuance of any 
contract of employment. 

A third term of the proviso makes it not a matter of obligation to 
cover a contractual liability as such. 


> Bee. 110. 
* Sec. 107. 


s> See. lOA 
* Sec. 96 (6). 
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Oartain monetary iimita^ioiiB are imposed by section 96 (2) in respeot 
of vehicles used or adapted for the carriage of goods (when the limit is 
He. 20(000) I and where the vehicle is one in which passengers are carried 
for hire or reward or in pursuance of a contract of employment, a scale 
is prescribed whereby the liability is graduated from Rs. 2,000 to 
Rs. 20,000. 

No fixed limit of monetary liability is prescribed in respect of similar 
insurances relating to vehicles of any other class. 

The statutory certificate . — ^The scheme of the Act obliges insurers 
to issue a certificate of insurance or a cover-note m the prescribed form.t 
Section 95 (4), however, provides that the certificate or cover-note must 
contain “the proscribed particulars of any condition subject to which the 
policy is issued and of any other prescribed matters 

Third party's rights against insurers . — The most important provisions 
are those contained in section 96, which impose upon an insurer the duty 
of satisfying judgments against his assured in resjject of thud-party 
claims. The effect of those provisions is to compel him to satisfy those 
claims, notwithstanding that he may be entitled to avoid or cancel the 
policy or may in fact have already done so. The extraordinary legal 
anomalies thus created were to a large extent overcome, in the corres- 
ponding English legislation, by the rights given to the insurer under 
section 10 (3) of the English Road Traffic Act, 1934. 

The chief defect of the provisions of the Indian statute remarked 
upon is that while, so far as they go, they are modelled on sections 10 and 
12 of the Road Traffic Act, 1934, they fail to secure to insurers in India 
any protection corresponding to that given by section 10 (5) to insurers 
in England. 

The object aimed at by the Road Traffic Act of 1930 and the Third 
Parties (Rights against Insurers) Act of the same year was to effect a 
statutory subrogation of injured persons to the rights of the assured 
under a motor vehicle policy covering third-party risks. Thus, as in 
all instances of subrogation, the party subrogated (who may com- 
pendiously be referred to as the “surrogate ’’) was permitted to “stand 
in the shoes ” of the other party to the contract, namely the assured, 
and BO could sue the insurer direct. Owing to unexpected difficulties 
in regard to the interpretation and effect of section 38 of the Road 
Traffic Act, 1930, there was passed four years later the Road .Traffic 
Act, 1934 (24 & 26 Geo. V, o. 60) whereby, in certain circumstances, 
insurers were compulsorily placed in the position of judgment-debtors to 
any third party subrogated to the rights of their assured. But the 
promoters of this new legislation showed themselves not unmindful of 
the jurisprudential oonoeption of a right arising under the doctrine of 
subrogation, namely that a surrogate can have no better right than has 
he from whom he derives it.* 

Accordingly, by section 10 (3) of the last-named English statute, 
an insurer is given a right and an opportunity to sue for and obtain a 
declaration that, apart from any condition in the policy, he is entitled to 
avoid the contract on grounds of non-disclosure of a material fact or of 


1 The schedule provides no form. Proper forms may bo expoctod oventually 
by virtue of the powers taken under sec. Ill (£). 

* Section 106 (I) entitles a police officer in uniform to demand production of the 
refjulrite oertifloate or oover-note which thus, like a driving licence, will have to he 
upon the vehiole whm the latter is in use. 

* See ebs of the doctrine in Chapter HI, pp. 72—77, ante. 
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some representation false in a material paa^ular. Armed with such a 
declaration, if obtained in time, an insurer is no longer answerable to a 
judgment obtained by a third party.^ This is in keeping with sound 
doctrine. For if there is no right which the assured himself can enforce 
against the insiuer, there is, a fortiori, none of which his surrogate can 
avail himself. To have enact€>d section 96 of the Motor Vehicles Act, 
1939, as has the Indian legislature, without providing the insurer with 
any statutory machinery for testing the validity of the basic contract, 
is to do violence to a long-accepted principle of our law, with inevitable 
injustice to both parties to the contract. For it can scarcely be denied 
that in many cases the exiguous rights of recovery offered by sub-sections 
(3) and ( 4 ) of section 96 would in a great man}- cases be found wholly 
infriictuous.* 

Anyhow the provisions of section 96, when read with section 96 (1) 
as interpreted in the light of the recent jiulgment in Sutherland’s case 
cited above, would appear to involve a repugnancy. 

Insolvency, winding up, settlement with creditors . — By section 101 
it is provided that an assured’s insolvency is not to affect his liabilities 
in respect of claims by third parties within the meaning of the Chapter; 
while section 97 confers on such third parties the right to sue the insurer 
where the assured has become insolvent or arrived at an arrangement 
with his ordinary creditors. A similar right may be exerciseil where 
the insurer, if a company, goes into liquidation : but not if the »fnding-up 
be voluntary and merely for the purposes of reconstruction or amalgama- 
tion. 

Section 99 invalidates any settlement made between an insurer and 
his assured aflFecting the claim of, or liability to, a third person unless 
that person shall have been a party to the settlement. 

Duly to provide information . — By section 98 a duty is imposed on 
everyone against whom a third-party claim may be made, to state on 
demand by the third party or by anyone on the latter’s behalf, whether 
he be insured within the meaning of the Chapter, or would have been so 
insured had not the insurer cancelled or avoided the relative policy. 
The person so interrogated must also give the relative jjarticulars 
appearing in any certificate issued him under the Chapter. 

Re-insurance . — By section 100 the position of re-insurors is saved 
from the incident of such reference to “third-party liabilities” as are 
made in or implied by the terms of sections 97, 98 and 99 of the Act. 

Effect of death on certain causes of action . — The provisions of 
section 102 of the Motor Vehicles Act, 1939, are particularly important. 
They are as follows : — 


1 But the policy subsists till such a declaration shall have boon obtained. 
{Qoofiharnt v. Bttckf [1939] 4 All E.R. 107.) 

^ Section 96» as it stwds, would, moreover, seem to place insurers in ho danger* 
ous a position in respect of claims made a^^nst iboir assured by third pariu's th^ it 
would not be surprising if inauronces of the kind required by the Act were not forth* 
coining by the time (^apter VIII la due to come mto force. There is not, and 
could not be, either under the statute or under the general law, any power to compel 
insurers to accept the position created by section 96. It happens the Chapter 
is imworkable without their co-operation; Ibr tho penal sanctions could not bo 
applied to the owners or to the drivers of motor vehicles if the requisite insumnoes 
were unobtainable. In these circumstaaoes it is permissible to envisage a drastic 
amendment of Chapter VlHltiefbre the 1st of July, 1943, and to believe that, peodinCT 
some such amendment, it were premature to say mu^ more of that part of Uie 
statute than is offered to the reader in the present Chapter, 
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“Notwithatanding an^tbuig cootaioed in section 3C6 of the Indian 
Succession Act, 1926,i the death of a person in whose favour a certificate 
of insurance or cover -note had been issued, if it occurs after the happMiing 
of an event which has given rise to a claim under the provisions of this 
Chapter, shall not be a bar to the survival of any cause of action arising 
out of the said event against his estate or against the insurer.” 

8. Negligence. 

In no branch of insurance business is some grasp of the current law 
relating to Negligence of greater importance than it is in vehicular 
insurance. In Europe and in the Americas, as also in the British 
Dominions, a very largo volume of contentious causes belongs to the 
category of “running-down” cases.® 

Apart from conduct sounding as a penal offence, to give a cause of 
action at law in respect-of an accident of this class the facts must bring 
the case within the concept of that kind of tort ® which is known as 
“actionable negligence”. The topics of negligence and of breach of 
duty have already arisen much earlier in this treatise and to the observa- 
tions made in Chapter VI under the respective heads of Negligence 
and Misconduct the reader is therefore referred. < One further comment 
may, however, be found useful in the present context. 

During the greater part, of the nineteenth <-entiiry and for some time 
into the present centurj’, English and Colonial judges in their analyses 
of the events leading up to the particular occurrence in relation to which 
someone was being sued in tort, had become more or less habituated to 
arranging the component parts of the so-called “chain of causation” 
in the order of time. In the Canadian courts particularly, phraseology 
was commonly used of negligence with a like intent whereby distinctions 
were made between what was styled “primary ” or “original ” negligence, 
and “ultimate” or “resultant” negligence.* The epithets adopted by 


^ Section 306 of the Indian Succession Act (XXXIX of 1925) te in the following 
termB: — 

“ Ail demands whatsoever and all rights to prosecute or defend any 
action or special proceeding existing in favour of or against a person at the 
time of his decease, survive to and against his executors or administrators; 
except causes of action for defamation, assault, as ilehued in the Indian 
Penal Code, or other personal injuries not causing the death of the party; 
and except also cases where, after the death of the party, the relief sought 
could not be enjoyed or granting it would be niigatorj’. 

lUnstrationfi. 


(i) A oolUaion takes place on a railway in consequence of some neglect or 
default of an official, and a passenger is severely hurt, but not so as to cause death. 
He afterwards dies without having brought any action. The cause of action does 
not survive. 

(ii) A sues for divorce. A dies. The cause of action docs not survive to his 
representative/’ 

* In Amerioa the law and practice relating to such cases has a literature of its 
own. In Asia and India, where there are far fewer power vehicles to the square 
mile of inhabited country, the systematic study of running-down accidents is very 

little pxinued. ^ . . 

• A word derived through the French from the Latui. The original notion is 
that of twisting” soznething, and thus producing hurt or harm. The tortfeasor 
is he who docs the harm. 


* Bee pp. 309-313, 318 and 319, ante. 

» Brmner v. Toronto Sy. Co., (1907] 13 Ont. L.R. 423j^the same cbto wten m 
the Bupreme Court. [19081 40, Can. 8.C.R. 640; Rtce v. T(^to Ey.Co [1910] 
22 OntrtJl. 446; and 8novt> v. Crow't Fast Coal Co., [1907] 13 B.O. Rep. 145, 
preaeat example, of what i» thus alluded to. 
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eminent judgea in England aa applied to theeraiee^ of eauae were muMi 
e.ff., “efBoient”, “efFectiT©”, “proximat©”, “direct”, “deoisiW’, 

“immediate”, "oocaaional”, “remote”, “contributory”, “indnoivo"; 
while there is to be noticed in the relative case-law such phraaea aa 
“catisa caitsans" and “catim sine qua non”. 

A turning point was reached when Lord Sumner delivered the 
judgment of the Privy Council * in British Columbia Electric By. Co. v. 
Loach, [1916] A.C. 719. After speaking with surprise of the many 
epithets which eminent judges had applied to the cause which had to be 
ascertained for the judicial purpose of determining liability, and of the 
many more applied to other acts and incidents which for that purpose 
were not the cause at all, the judgment jiroceeded. “No doubt in the 
particular cases in which they occur tho5' were thought to be useful or 
they w'ouid not have been used; but the repetition of terms without 
examination in other cases has often led to confusion and it might be 
better, after pointing out that the enquiry is an investigation into 
responsibility, to be content with speaking of the cause of the injury 
simply and without qualification.” 

, In Smith v. Harris, [1939] 3 All E.R. 96, a recent case in England 
arising out of a collision between a number of motor cyclists, the Court 
of Appeal adopted what may be called the modem approach to the 
problem. That approach, dating really from British Columbia v. Loach, 
supra, is well exemplified by a passage from the opinion of Lord Wright 

"delivered before the House of Lords in The Heranger, [1939] A.C. 94, 101. 
The question being whether in the particular instance — a collision in the 
River Thames — one ship ought or ought not to have reversed her engines, 
“I do not think” he said “that a question of this character con properly 
be treated as a question of law. The Court of Appeal recently held in 
Tidy V. Battman, [1934] 1 K.B. 319, a common law action for negligence 
m a motor-car collision, that it was not proper to set aside the finding 
of a jury by reference to a rule of conduct which it was said was a rule 
generally binding and a rule of law. I may venture to quote what I 
said in that case in the Court of Appeal : ‘ It is unfortunate that questions 
which are questions of fact alone should be confused by import'ing into 
them as principles of law a course of reasoning which has no doubt properly 
been applied m deciding other cases on other sets of facts.’ In all these 
coses of negligence, whether on sea or on land, the decision must be 
arrived at as a question of fact on all the circumstances of each case. 
Cases and precedents may perhaps help sometimes, but they are in' 
truth a very doubtful guide at best in deciding any particular case.” 
With the same high authority, Scott, L.J., in Smith v. Harris, supra, 
expressed himself in agreement when delivering judgment in The 
Eurymedon, [1938] P. 41, 58. In that case his lordship confessed to a 
feeling “that much of the litigation which has taken place in the past 
upon this tjqie of question has arisen through a tendency to substitute 
a too philosophical analysis of causation for a broad estimate of responsi- 
bility in the legal sense. I respectfully agree” he went on “with a 
phrase of Lord Wright in McLean v. Bell, [1932] 147 L.T. 262, at p. 264: 

' The decision, however, of the case must turn not simply on oansstio&, 
but on responsibility.’ When a solution of problems of this type is 
sought solely in terms of causation, it is difficult to avoid the temptation 
of oonclnding that the last act of omission in point of time is of necessity 
not only the last link to the chain of causation, but the detennining factor 


1 Viicoiiitt Ha ldaw i ^yiM i Lords Parker and Bumoer. 
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in the resnlt, Buuse ex hf/pcthen, but for that last link the reault tronkl 
never have happened. Btrt legal responsibility does not necessarily 
depend only on ttie last link.” 

To summarise, one may perhaps say that what is here 
upon when arranging a chain of events is the replacement of the order 
of time by the order of importance.^ 

In dealing with the facts of the particular case, Scott, L.J. said 
something upon the topic of speed which comes very near to stating a 
principle. The material circumstance was that a party of motor cyclists 
were upon the road in the enjoyment of a game known as a “treasure 
hunt”. They were in a single line on the same road at relatively short 
intervals. The speed of the column, as at the material time, was anything 
between twenty and twenty-five miles per hour. The leader braked 
without warning. And confusion and colhsion followed between the 
second, third and fourth cyclists in the line, causing injury to a person 
who had bron riding on one of the pillions. The Lord Justice, at page 963, 
spoke of it as being essential in a column of motor cycles thus moving 
“that the speed should be so limited as to make it quite certain that 
each one, with the interval at which he is in fact following, can stop - 
in time to avoid a predecessor, in the case of any breakdown or sudden 
stop of any sort. That is a duty which is continuing all the time; it is 
operating at the moment when one of those ahead suddenly stops or 
breaks down, and if that accident is caused by the negligence of that 
rider, then obviously his negligence is the cause of the difficulties in which 
all the followers find themselves.” 

A case based on Negligence {Hall v. Wilson, [1939] 4 All E.R. 85) 
indicates how the risk of war may affect the assessment of damages.* 

In Ooddard v. Frew, [1939] 4 AH E.R. 368, a policy covering “all 
losses ... by reason of any act, neglect, omission ... or error ” was held (i) 
an indemnity and not a fidelity guarantee, and (ii) not to cover an 
embezzlement. 


9. War. 

War constitutes so great an interruption in the life of a people 
that it is small wonder if, as readers of earlier Chapters of this treatise 
will have noted, risks to which a state of war gives rise are not within 
the ordinary everyday contract of insurance: that, to use more technical 
language, they are regarded as “excepted perils ”. 

The beginning and end of a war. — In the past, nice questions 
have often arisen as to what condition of things should be held, as a 
matter of law, to amoimt to a state of war. The international lawyer * 
looked for a formal Declaration, passing from the country which purposed 
to open hostilities to the country which was alleged to have made 
such hostilities imperative ; for the severance of diplomatic relations, or, 
at least, for an vUimatwm which by its form might render any other 


1 Purmiiiig this path, may not so agreeable an escape from the disconcerting 
subtleties of law deliver us the sooner to the more intricate subtleties of nature ? 

' See p. 600, post. 

• Meaning the practitioner in, or exponent of, so-called “international” law — 
the }ut inter geniee or rule of law by which two or more nations have agreed to be 
bound in regard to tiiair common dealings with one another. This jua inter gentea 
U not to be oonfiued (as it sometimes is) wiffi the fus gentium of Boman or medinval 
iurisprudenoe. 
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deoUntion omieoeBaaty, sinos in tenaa it* might warn the goTenunent 
addieeaed that if a demand previously or thereby, made or expreaily 
referred to, were not to be met within a period of time named in the 
communication, military measures would be token to enforce compliaaoe. 
The particular phraseology used in such communications had less juiistio 
importance than the clear notice of an intention to resort to arms in 
the stated circumstances. The international lawyer would rely upon 
the fact of the expiry of the time-limit mentioned in such an ultimatum, 
or ux>on a declaration in explicit language that the one country con- 
sidei^ itself as from a particular date and hour at war with the other, 
as the primary evidence required for determining when a state of war 
came into actual being. He did so because, till yesterday, the recognition 
of a public moral duty not to pass from a state of peace to one of aggression 
without some such authoritative and explicit warning had come to be 
regarded as one of the marks of a civilized government. 

Unhappily, however, the twentieth century has ofiFered more than 
one example of a government claiming to represent and control a civilized 
community, launching a carefully prepared attack on a neighbouring 
and friendly people without any such preliminary declaration of its 
intention, — in short, wholly in defiance of the long-accepted dictates of 
public morality. 

In order to keep the peculiarly unexpected risks attendant upon 
conduct of this kind outside the scope of ordinary insurance contracts, 
the modern draughtsmen of “exception” clauses have been obliged to 
add to the word “ war ” others, e.g., “ hostilities ” and “ warlike 
operations ”. It may thus be said that henceforward the determination 
of such a question as when or whether in a given condition of things a 
state of war may be said to have begun will less often involve delicate 
legal distinctions, but will be regarded as once and for all a matter of 
crude fact. 

But to decide when a war may be said, in a juridical sense, to have 
ended may still involve nice questions of law : witness the facts in Kolzias 
V. Tyaer, [1920] 2 K.B. 69. 

At the outbreak of war in 1914 the plaintiff in that case was carrying 
on business as a Greek merchant. He was prevented by the war from 
continuing his business, but was desirous of resuming it when the war 
should end. In the meantime he took steps to protect himself by 
insurance against the risk of the war continuing. He took out a polity 
on the 2nd November, 1918, which was subscribe by a number of under- 
writers for the aggregate total of £3,400, “ in the event of peace between 
Great Britain and Germany not being concluded on or before the 30th 
of June, 1919 ”. Although the treaty of peace was signed at VersaiDes 
on the 28th of June, 1919, between the Allied and Associated powers, 
including Great Brit^, on the one hand and Germany on the other, 
ratifications of that treaty by the High Contracting Parties thereto were 
not exchanged until the 10th of January, 1920. Roche, J., held that 
the word “conclude” in the policy should not be interpreted in the way 
contended by the defendants ; the general rule of international law being 
that peace is not oonoloded until any treaty made becomes finally binding 
npon the belligerents; which stage cannot be reached until ratifications 
have been exchanged between them. The learned judge also relied upon 
a special statute, the Termination of the Present War Act, 1918, wm<& 
der^red that the war should be treated as having ended on some date 
as nearly as mty be the date of the exchange or oteposit of Batificattons 
of Hie Treaty o/^Peaoe. The plaintiff snooeeded. 
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Insurable Interest.— That interruption of normal life which is now- 
a-days the flrst-felt result of a state of war, or even of a threat of the 
same, constitutes in itself a peril in respect of which practically every 
citizen may suffer commercial loss and damage, or at least stand to do so ; 
while another, who may actually or apparently have prospered under 
such a state, or who has at last achieved stability by a prolongation of 
those conditions, as obviously stands to lose by their sudden collapse. 
Against the effect of such violent changes over from a state of peace to 
one of war, or from war to peace again, men may and do insure; and 
it is in regard to insurances of this order that important matters of law 
sometimes arise, differing in kind from the sort of questions which have 
to be determined in other forms of casualty insurance. The tests for 
insurable interest in respect of war risks do not differ from what have 
been described earlier in this treatise in relation to other branches of 
insurance business.i The scale of the present treatise precludes their 
restatement save that, first and foremost the apprehend^ loss must be 
pecuniary in effect. 

Causation. — As in a policy intended to exclude war perils, so in one 
designed to cover them, much must necessarily depend upon how far the 
phraseology used succeeds in conveying plairily and unambiguously the 
intention of the parties ; and secondly whether that intention be in fact 
to include losses indirectly as well as directly resulting from a state of war 
or of warlike conditions. In other words, do the parties to the contract 
show themselves to have intended that the doctrine of “ proximate 
cause only” should apply to the insurance, or did they mean to contract 
out of that rule, and to accept war indirectly causing loss as one of the 
perils to be covered by the policy. An example of a case in which that 
question arose is Coxe v. Employers' Liability Assurance, etc., [1916} 
2 K.B. 629, fully discussed in an earlier Chapter of this treatise.^ 

In Curtis <fc Sons v. Mathews, [1919] 1 K.B. 426, C.A., the policy 
covered "risk of loss and/or damage, directly caused by war, bombardmerit^ 
military or usurped power, or by aerial craft {hostile or otherwise) including 
bombs, shells, and/or missiles, dropped or thrown therefrom, or discharged 
thereat, and fire and/or explosion directly caused by any of the foregoing". 
Military bombardment by Crown forces against local insurgents in Dublin 
had resulted in a fire which spread and destroyed the property at risk. 
It was held, on appeal, affirming the Court of first instance, that the 
insurers were liable, the ratio decidendi being that the strife amounted to 
warfare and had involved bombardment. Nearly twenty years earlier had 
been tried the case of MoUnos de Arroz v. Mumford, [1900] 16 T.L.E. 469, 
where the risk undertaken was expressed as "loss or damage directly 
caused by war, revolution, civil commotion, and/or hostilities and fire-risks 
exdvded by fire insurance companies' policy’'. The material event was 
the seizure of rice by insurgent forces in the Philippine Islands. Although 
there was no use of the word “ indirectly ”, the necessity of giving to the 
operative words of the policy a sufficiently broad construe so as reasonably 
to inteipret the intentions of the parties, was pointed out by Bigham, J., 
in the rollowing passage, at page 469: “ In looking at the cause of the 
loss one must not confine oneself to the immediate physical consequence, 
some act of violence committed in the course of war. The proper iroy 
is to remember that there was a condition of things in existence which 
could be described as a state of war, and the object of the plaintiffs was 


* 8m pp. 68-72, ante, 

* Sm Cbi^iter Vn, pp. 420, 421, ante. 
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to protect tkMBselveB, aad of the defeodant to iname tlie plaintilii, 
against the oonseqaencee of tlMi state of things; and one of ^ diieet 
(MMisequenoes of that state of things was that the pLuntifb’ rice was taken 
fipom them against their will.” 

It is well to remember that the condition of things which, in time- 
honoured forms, of Lloyd’s and most other marine policies is contemplated 
by the phrase “restraint of princes” includes an act of war {Nigd GM 
Mining Co. v. Soade, [1901] 2 K.B. 840), and that a declaration of war 
rm the part of His Britannic Majesty, which had the effect of rendering a 
partioular voyage in the circumataacea illegal, baa been held to azaouat 
to a “restraint of princes”.! {British dc Foreign Marina Jns. Co. v. 
Sanday and Co., [1916] A.C. 6^.) It is thus not strictly accurate to 
8ay‘ that in every policy of insurance against risks wherein losses to 
he ascribed to war or warlike operations have been undertaken, the rule 
as to proxima non remota causa of necessity applies : the truth being that 
it is in every case a matter of corkstruction as to how far this general 
rule relating to contracts of insurance was intended by the parties to be 
applied to the arrangements between them. 

War or threat of tear, effect on assessment of damages. — The Hi^ 
Court in England has recently decided {Hall v. Wilson, [1939] 4 All 
E.R. 85) that in assessing damages under the Fatal Accidents Act, 1846,* 
it is proper to take into account the possibility of a person being killed 
in the war, as a member of the fighting forces if he be of military age, or 
as a result of air raids. This deduction is to be made even if — as in the 
particular instance — the person was killed before the commencement of a 
war. The contention thus accepted is novel. 

Workmen’s employment. — The effect of conditions of war or of 
warlike operations upon workmen’s compensation problems may often 
involve nice questions of interpretation, when old drfBculties concerning 
what may properly fall within the phrase “out of ” and/or “ in the course 
of” the employment, present themselves to some extent in a new light. 

Consider, in this connection, the cases of Cooper v. N.E. Ry. Co., 
[1915] 86 L.J. K.B. 187, decided by the Court of Appeal in England 
shortly after the commencement of the European war of 1914-18, and 
Bird V. Keep, [1918] 2 K.B. 692, decided (by the same Court) at its close. 
In the first of these cases an engine driver on ordinary shunting duty 
was injured by a piece of shell during the bombardment of an En glish 
port by a German cruiser. The Court held the injury to have arisen 
" in the course of ” but not “ out of” his employment, the ratio decidendi 
being that he was not in the same position as were those in that part of 
the town singled out for bombardment. In the last of the two oases 
allnded to, all the workmen employed in a certain warehouse containing 
particularly inflammable material were regarded on that ground as 
peculiarly exposed to perils incidental to war ; and injury to one of them 
when so circumstanced was held to arise “ both out of and in the course 
of ” his employment. Such wras the effect, perhaps, on the judicial mind 
of an increased aerial activity affecting the industrial centres of England 
coupled with the particular contents of the premises alluded to in the 
action. 


r These words are, in most modem policies, followed by the words “or peoplee, 
militaTy or usurped power”, see Charter IV, p. 163, ante. 

* As some writm have said. 

* Commooly eallad Lord Campbell’s Act. See tiie brief oommcsitaiy <m this 
Act and the analogous kgisUtion in Intfia in Cfaaipter U, pp. 44, 45, ante. 
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GOVERNMENTAL CONTROL OF 
INSURANCE UNDERTAKINGS IN 
BRITISH INDIA 
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1. Preliminary 

In the present chapter an attempt is made to indicate, in broad out- 
line, the measures which have recently been devised for the control of 
insurance undertakings in British India. In the second place, the reader 
is offered a statement in outline of those conditions which are precedent 
to the acquisition of a right to carry on insurance business in British 
India within the law of the land. 
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In the inesent <^pter, unlees othorwise plainly indicated, the words 
the Aot *’ or the Stotute ” must be und^tood to hare referanoe to 
the Indian Insurance Aot (IV of 1938}.^ 

The policy of the law in India is so to control all commercial enter* 
prise in the nature of insurance in this land as to afiord the msaimum 
protection to policy-holders generally, while at the same time giving as 
much protection to indigenous insurance undertakings as is compatible 
with fhir treatment of that large amount of foreign enterprise through 
which, after all, insurance as an aid to modem commerce and to modem 
domestic life in India, has been brought to these shores. 

To that end, the Insurance Aot, 1938, has created a machine whereby 
such control is to be achieved. It places that control in the hands of 
the Giovemment of India for the time being. In the Act, that Govern- 
ment, in conformity with the Government of India Aot, 1936, is through- 
out referred to as the Central Government. The Act extends to the 
whole of British India.* The words " British India ” as used in the Aot, 
must, it would seem, be regarded as co-extensive only with what has been 
understood as comprehended by those words wherever used in the statute 
law of the land since Queen Victoria’s proclamation of 1868. There is 
no provision in the Act for extending it by notification or otherwise to a 
Federated India. 

The Superintendent of Insurance. — The statute creates a 
special functionary styled the Superintendent of Insurance to whom 
is entrusted the whole of the administrative and some part, of the judicial 
duties which the Act contemplates. The Superintendent of Insurance 
is to be appointed by the Central Government. One statutory qualifica- 
tion is prescribed. He must be a qualified actuary.® 

Supervision by Courts of Justice. — ^Thc large bureaucratic 
powers which are thus conferred upon the Central Government are in 
certain important respects subject to the supervision of the Courts of 
Law. That supervision, for reasons hereinafter to be shown, will not, 
it is submitted, be quite as uniform as the public interest would seem to 
demand. Such lack of uniformity, however, is not directly referable to 
any provisions of the Insurance Act, 1938. or to any lacuna therein ; but 
rather to a pre-existing disparity in the powers conferred upon the several 
High Courts by their respective Letters Patent. Fortunately, so far as 
the powers vested in the subordinate judiciary be concerned, a fair 
measure of uniformity prevails. 

Inasmuch as the conditions obtaining in India prior to the passing 
of the Insurance Act, 1938, exhibited insurance undertakings as, here 
owned by a single individual or by a partnership concern, there by a 
Joint St^k Company, or, again, by an unincorporated association of 
individuals, the statute has b^n so framed as to bring within the ambit 
of the controlling officer’s powers every one who, in any recognisable 
sense, was engag^ in, or who was carrying on business in insurance at 
the dote when the Act became operative, t.e., on the 1st July, 1939. 
'The Act, further, compels everyone thereafter seeking to engage himself 
in or to carry on such business in British India, to bring himself within 


' The Act as amended by Act XI of 1639 is reprinted as Appendix I to the 
present treatise. The Statutory Rules, styled the Insurance Rules, 1939. are 
reprinted as Appendix II. 

* Sec. 1 (2). 

* Sec. 2 (16), and Rule 3 of the Insurance Rules, 1939. (See Appendix IT, 
p. xc, post.) 
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those conditions prescribed by the Act without which the carrying on 
of insurance business in British India is henceforth made illegal. 

The expression “ carrying on Insurance business ” in the definitive 
section 2 (9) (o) and the expression “ carrying on the business of 
Insurance ” in sub-clause (6) of the same sub-section have yet to be judi- 
cially interpreted. It is submitted that to give efiect to the intentions 
of the Legislature, which are to be gathered from the language of the 
statute read as a whole, these expressions should be given a wide inter- 
pretation ; and that a certain amount of Indian case-law, wherein it has 
been held, upon the construction of certain Municipal Statutes, that 
insurance undertakings having no branch or oflices of their own, but 
operating through other persons or undertakings as their agents within 
the Municipal limits concerned, are not amenable to municipal taxation 
on the ground of being “ keepers of a place of business ” or “ doing 
business ” within the Municipal limits, ought not to be applied so as to 
defeat the intentions of the Ijegislattire as expressed in the statute. 

Of the class of decisions so referred to may be cited ; Corporation of 
Calcuila v. The Standard Marine Inmirance Co , [1895] 22 Cal. 581 ; The 
Municipal Council, Coconada v. The Royal Insurance Co. of Liverpool, 
[1897] 21 Mad. 5 ; and The Municipal Council, Coconada v. The Standard 
Life Assurance Co., [1900] 34 Mad. 205. 

By the scheme of the Act, special provisions are enacted for the 
control of Mutual Insurance Companies, Co-oiwative Life Insurance 
Societies, and those Provident Societies of which mention is made in 
Parts III and TV of the statute. 

Conformable to that arrangement, it is proposed in the present 
treatise to deal first with that part of the machinery provided by the Act 
which concerns insurance undertakings other than Mutual Insurance 
Companies, Co-operative Life Insurance Societies, and Provident Societies, 
projjerly so called. 

To enable the reader to appreciate the full import of the statutory 
measures immediately to be described certain of the definitions appearing 
in section 2 of the Act must first be explained. 

2 . Certain Statutory Definitions 

The “Insurer" under the Act. — To entitle any "person” — 
using that word in the widest possible sense known to the law — to engage 
in insurance business, he must either be an “ insurer ” ’ or an “ insurance 
agent ” * within the meaning of the Act. No “ insurer ” is permitted to 
engage in the business of insurance in Briti.sh India who has not become 
a registered insurer and obtained a certificate ’ as such, in the manner 
prescribed by the Act ; and no “ insurance agent ” i.s permitted to act 
as such who does not hold the requisite licence so to act.* 

An exhaustive definition of the word " insurer ” ^ as used in the 
statute is attempted in section 2 (9). It is perhaps not too happily 
worded ; and for the layman, at any rate, makes somewhat confusing 
reading. It is to be collected from it, however, that an “ insurer 
is primarily one who carries on the business of Insurance. 

It is evident from the definition of “ Insurance Agent ” that he 
whose occupation is the soliciting or procuring of insurance busiiwss for 
reward is not an “ insurer ” within the meaning of the Act. Such a 


I Seo. 2 (9). 


2 Seo. 2 (10). 


s Sec. 3. 


* Sec. 42. 
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msra ognnt is, indeed, eaqwessly exdnded from tite definition, (ki tfc* 
other hand, local agents in In<&b for nnderwriters who ne members of 
the Society of LJoyd’s are expressly brou^t 'within the category of " In- 
surers This is because, by 'virtue of their agreement with their 
principals, they have power themselves to issue protection notes, cover- 
notes or other documents for a like purpose, which are binding upon 
the underwriters they represent. It is to be noted, that a Provident 
Society to which the provisions of Part III of the Act apply, is expressly 
excluded from the definition of “ Insurer The following at any rate 
are “ Insurers " within the meaning of the Act ; — 

(1) Any individual, being a local agent in British India representing 
an underwriter who is a member of the Society of Lloyd’s, between whom 
and such local agent there is a contract whereby such local agent may 
issue protection notes, cover-notea or other documents on behalf of the 
underwriter. An.y such agency, if carried on by a company incorporated 
in British India or elsewhere or by a partnership firm 'will also bo 
within the definition. 

(2) Any other individual carrying on in.auranee business, who either 
carries on that business in British India or who, carrying on such business 
elsewhere, has yet his principal place of business in British India or has 
his domicile in British India or who, 'with the object of obtaining snob 
business employs a representative or maintains a place of business in 
British India. 

(3) Any partnership firm carrying on insurance business in British 
India, which either has its principal place of business in British India or, 
having that principal place of business elsewhere, whose members are 
yet domioUed in British India or which otherwise acts as in (2) above. 

(4) Any other unincorporated body of indiiriduals carrying on 
insurance business in British India or which carrying on that business 
elsewhere, has yet its principal place of business in British India, or 
^ose members are domiciled in British India or which otherwise acts ae 
in (1) or (2) above. 

(5) Any body corporate incorporated under any law for the time being 
in force in British India and carrying on the business of insurance. 

(6) Any body corporate incorporated under any law for the time 
bemg in force in British India, which stands towards any other incorpo- 
rated body included in the description given in (5) above, in the relation 
of a subsidiary company, as the same is defined by section 2 (2) of the 
Indian Companies Act, 1913.* 

(7) Any other body corporate incorporated under the law of any 
country other than British India carrying on insurance business in British 
India, whether having its principal place of business in India or in the 
country of its origin,* or which employs a representative or keeps a place 
of business in British India. 


> Sec. 2 <0) (e). 

* In this tre atise every reference to the “ Companiee Act ” ie to the Indian 
Oompanies Act (VTI of 1913) ae amended np to 1938. See for that Act 
Bntterworth’e Eneyoloptsdia of the General Acte ft Codes of India, Vol. 4, 
n>. 226. et »tq. 

• Ihclud^ in the definition of an “ Insurer ” nnder sec. 2 (9) (a) is a foreign 
wrporation which either “ has its principal place of bnsinese in British India or 
M domieiled there In ttie law of England, as also by International law, the 
dongle of a trading oorporation is regarded as the country where it hu its 

buainesB, »a, where its administrative afiUrs are carried on. See 
IMoey s Confiiet of heaeo, 4Qi Ed., p. IBl, and cases there cited. 
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It will thoB be seen that a foreign insnranoe nndertakii^ whether 
the property of an individual or of a partnership, or vested in an un- 
incorporated association of individuals or in the shareholders of a Corpo- 
ration (such as a Joint Stock Company) is, by the definitive terms of the 
Act, an ‘ ‘ iiwurer ’ ’ for the purposes of the Act, so long as the undertaking 
concerned is carrying on insurance business in British India. Likewise 
will an Indian insurance undertaking, however owned, be an “ insurer ”, 
within the meaning of the Act, if it carries on its business in British 
India, or, carrying on that business elsewhere, yet has a place of 
business or a representative in British India, or, in the case of indi- 
viduals, partnership firms, or unincorporated associations, when the 
proprietor or proprietors are domiciled in British India. 

Lastly, an Insurance Company is defined as “ any insurer 
being a company, association or partnership which may be wound up 
under the Indian Companies Aet, IfllS, or to which the Indian Partner- 
ship Act, 1932, applies.” > 

Thus a Hindu Joint Family, if its business be insurance, will be 
an “ insurer ”, not upon the ground of being an Insurance Company 
as defined above — because it cannot (unless registered as a partnership) 
be wound up under the Indian Partnership Act, 1932, — but on the ground 
of it being an unincorporated body of persons earrying on the business 
of Insurance in British India and whose individual members are domi- 
ciled there. 

“ Mutual Insurance Companies — A Mutual Insurance Com- 
pany is defined as an “ insurer ”, being a company incorporated under 
any of the Indian Companies Acts which has no share capital and of 
which, by its constitution, only, and all, policy-holders are members.* 

A “ Go-operative Life Insurance Society ”. — A Co-operative Life 
Insurance Society is defined * as an “insurer”, being a society regis- 
tered under the (k)-oporative Societies Act (IT of 1912), or under an Act 
of a Provincial Legislature governing the registration of Co-operative 
Societies, which carries on the business of life insurance and which has no 
share capital on which dividend or bonus is payable, and of which by its 
constitution onlv original members on whose application the society is 
registered and all policy-holders are members : 

Provided that any Co-operative Life Insurance Society in existence 
at the commencement of the Insurance Aet, 1938. shall be allowed a 
period of one year to comply with its provisions. These arc to be found 
in sections 90 to 1 01 ,* 

The Act permits other Co-operative Societies to be admitted as 
members of a Co-operative Life Insurance Society without, however, 
being eligible for any dividend, profit or bonus.® 

Power is given to a Provincial CSovemment (subject always to any 
rules made by the Central Government) to authorise the Registrar of 
Co-operative Societies of the province to regi.ster Co-operative Societies 
for the insurance of cattle or crops or both under the provisions of any 


' Sec. 2 (8). » l.r., those of 1882, or 1913. Sec. 95 (1) (a). 

* Sec. 98 (1) {b). See, also, sec. 90. 

* The position in more detail of Co-operative Societies under the Inaur^co 
Act, 1938, is the subject of commentary in Chapters X and XI of this treatise, 
pott. 

* See. 98(2). 
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Cooperative Sooietiee* Act than in feroe in the partioular provinoe aon< 
oemed.* 

It may here be noted also that the statute confers on IVovinoial 
Governments power to make rules (not inconsistent with any rules made 
by the Central Government) for the government of such societies : when 
the provisions of the Insurance Act, 1938, in so far as such provisions 
may be found inconsistent with such rules, will not apply to such societies.^ 

A “ Provident Society — A Provident Society is defined by 
section 65, which must, however, be read with the succeeding section 
and the proviso thereto.* 

“ Life Insurance Business — Life Insurance business for the pur- 
poses of the Act includes annuity business, that is to say, the business of 
effecting contracts of insurance for the granting of annuities on human 
life and, if so provided in the relative contract, disability, double 
or triple-indemnity accident benefits.^ 

“Policy-holder”. — ^The Act provid's no complete definition of 
a “ policy-holder ”. It is content to say that it includes a person 
“ who is the absolute assignee of the benefits under the jiolicy ”.® It 
thus becomes necessary to consider what is meant by this expression 
where the same has been used elsewhere in relation to the law and 
practice governing business transactions in the nature of insurance. 
In England it has been used of anyone having a legal title to the 
monies payable by virttie of it, e.g., of the executor, trustee or other 
legal representative, but not of a mere bcneficiarj- or of one who has 
no more than a lien or a charge upon the policy. A legal, as distinct 
from an equitable, mortgagee in England may be a policy-holder, but 
not the owner of the equity of redemption. 

By section 29 of the English statute known as the Assurance Com- 
panies Act, 1909, a “policy-holder” is defined as “the person who 
for the time being is the legal holder of the pol icy for securing the contract 
with the assurance company”. This definition has satisfied no one. It 
is submitted that the Courts in India would regard as a “ policy-holder ” 
anyone claiming to enforce the policy under a legal title to receive the 
monies secured, f.e., anyone who in a legal as distinct from an equitable 
sense claims in popular language to stand in the shoos of him in whose 
favour the policy was originally issued. Manifestly, an absolute assignee 
comes within the foregoing categorj'. 

“Manager” and ‘‘ OflScer — ^The words “Manager” and 
“ Officer ” as used in the Act have the respective meanings assigned to 
those words in clauses (9) and (11) of section 2 of the Indian Companies 
Act, 1913.® In that Act those words are thus defined : — 

“(9) ‘ manager ’ means a person who, subject to the control and 
direction of the directors, has the management of the whole affairs of a 
company,^ and includes a director or any other person occupying the 


> See. 95 (3). * See. 95 (4). 

• See Appendix I. pp. xzxiv and xxxv, potl. * Sec. 2 (11). 

'' Sec. 2 (2). also secs. 38, 39. 

* f^. 2 (9) and (ll)of the Indian Companiee Act, 1918. 

' “ The word ‘ manager ’—will not apply to a man who acta once or twiM, 
out he must be a delegate having the control of all the aflain of the compaBy “f 
psr Quoin, J., in Oibton v. Barton, [1875] 10 Q.B. 329. 
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position of a manager by whatever name called and whether under a 
^traot of service or not : 

(11) ‘officer' includes any director, managing agent, manager or 
secretary but, save in sections 235, 236, and 237, does not include an 
auditor 

“ Managing Agents — The expression “ managing agent ” as 
defined in the Act ^ “ means a person, firm or company entitled to the 
management of the whole affairs of a company by virtue of an agreement 
with the company, and under the control and direction of the directors 
except to the extent, if any, otherwise provided for in the agreement, 
and includes any person, firm or company occupying such position by 
whatever name called 

“ Erplanalion . — If a person occupying the position of managing 
agent calls himself manager or managing director, he shall nevertheless 
be regarded as managing agent for the purposes of section 32 of this 
Act.” * 

“ Approved Securities — •• Approved Securities ” as defined in 
the Act * mean “ Government securities, and any other security charged 
on the revenues of the Gentral Government or of a Provincial Govern- 
ment, or guaranteed fully as regards principal and interest by the Secre- 
tary of State in Council or the Secretary of State or the Central Govern- 
ment or a Provincial Government ; and any debenture or other security 
for money issued under the authority of any Act of a Legislature estab- 
lished in British India by or on behalf of a port trust or municipal corpo- 
ration or city improvement trust in any Presidency -town, or by or on 
behalf of the trustees of the port of Karachi”. 

This definition attracts that of ‘‘ Government Securities ” * as used 
therein. By Government Seenrities, we are to understand what has been 
BO defined in the Indian Securities Act (X of 1920) the relative terms of 
which are as follows : — 

‘‘ 2. In this Act, unles.s there is anything repugnant in the subject 
or context, — 

(o) ‘ Government .security ’ means promissory notes (including 
treasury bills), stoek-eertificafes, bearer bonds and all other 
securitie-s is.sued by the Central Government or by any 
Provincial Government in respect of any loan contracted 
either before or after the passing of this Act, but does not 
include a currency-note 

” Prescribed ’’.—The word ” prescribed ” as used in the Act has 
reference & to what is laid down by statutory rules made under section 
114. 

” Certified ’’.—The word “ certified ” in relation to any copy or 
translation of n document required to be furnished by or on beha ® ^ 
insurer means “ certified by the principal officer of the insurer o a 
true copy or a oorroot translation, as the case may be . 


» See. 2 (13). 
Companies Act. 


This reproduces the definition in sec. 2 (1). (9A) of the 


As to which, see pp. 014, 010, 
* Sec. 2 (7). 


> Sec. 2 (3). 

» Sec. 2 (14). 


« Sec. 2 (5). 
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ship, the oertifioate of anyone of the partners would snfBoe. 

The “ Court — The word “ Court ” as used in the Act means the 
principal civil court of original jurisdiction in a district, and includes a 
High Court in the exercise of its ordinary original civil jurisdiction.^ 


3. Certain Statutory Conditions 

We turn now to an enumeration of certain conditions in the nature 
of “ conditions precedent ” to any insurer’s right to be registered under 
the Act. And since, as already observed, registration is itself a pre- 
requisite for carrying on the business of insurance within the law of India, 
the importance of those statutory conditions which have to be fulfilled 
by every insurer, whether in existence before the commencement of the 
Act or otherwise, is obvious. 

The Act amongst other things aims at affording special protection 
to holders of life insurance policies, and to that end there are certain 
provisions as to working capital which must be strictly complied with 
by every insurer who purposes to carry on insurance business of that 
character. 

Reference will thereafter lie made to the system of compulsory 
deposits which the Act makes obligatory upon every insurer as a pre- 
requisite to registration. 

The topic of Registration, as such, will next briefly be discussed, 
and lastly, the provisions of the Act as to compulsory investment. 

The foregoing matters, then, may thus be summarised under their 
appropriate headings : — 

Working Capital. — Insurance conce»rns (other lhan Mutual Insu- 
rance Companies, Co-operative Life Insurance and Provident Societies) 
which arc incorporated, or which commenced carrying on the. business 
of life insurance in British India, whether solely or in common with any 
other busine.s8, after the ■26th January, 1937, are to be permitted to carry 
on such bnsines.s only if possessed, as working capital, of a not sum of 
Rs. 50,000 or more, exclusive of any statutory deposit required by the 
Act and. in the case of a company, exclusive also of any sums payable 
as preliminary expenses in respect of its formation.* 

The working capital required in the case of a Mutual In-suranoe 
Company, or a Co-operative Life Insurance Society coming into existence 
after the 26th January, 1937, is Rs. 1.5,000 exclusive of the statutory 
deposit and of the preliminary expenses (if any) incurred in the formation 
of the Company or the Society, as the case may be.* 

For a Provident Society established after the ist July, 1939 
[i.e., after the commencement of the Act), the requisite minimum sum as 
working capital is a net amount of not less than Rs. 5,000 exclusive of 
any statutory deposit and, in the case of a company, exclusive of any 
expenses incurred in connection with its formation.* 

No obligations in the matter of working capital are imposed by the 
statute in tbe case of any other clwie of insurance enterprise. 


* Ssc-_ 2 (4). Is it by a slip in draughtsmanship that the '* Extraordinary ” 
Original CSvil Jurisdiction is omitted T 

• Sec. fl. s Sec. »7. 


* Sec. 72. 
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CoinpulBory Deposits— The eoheme of the Act provides for & system 
of oompulsory deposits affording a measure of permanent seourity for the 
ultimate ben^t of the policy-holders. The extent of such compulsory 
deposits is graduated according to the class of insurance business carried 
on or to be carried on as the case may be. In other words, the deposit 
varies with the class of insurance business transacted or, in the case of 
concerns commencing business after a prescribed date, the class of 
business on which it is intended to embark. 

The details of the scheme are set out below.* It will suffice for the 
moment to observe that all oompulsory deposits are to be deemed part of 
the insurer’s assets, but must be applied strictly in conformity with the 
provisions of the statute itself. 

Compulsory Registration. — The Act compels every “ insurer ” to 
register ; nor can he lawfully carry on business unless be shall first 
have obtained from the Superintendent of Insurance a certificate 
of registration in proper form. The scheme of the Act envisages 
a period of transition during which insurers already doing business 
prior to the Ist July, 1939, must make use of the time allowed them 
by the statute to bring themselves within the law as to registration. 

As regards prospective insurers, the Act forbids them to commence 
business without having first obtained the requisite certificate of regis- 
tration.* Registration may be cancelled on proper grounds.* 

It may be said, therefore, that compulsory registration of insurers 
represents the key to the whole machinery of Governmental control. 

Any person who so commences to transact any class of insurance 
business or, in the case of a pre-existing insurer, who continues to carry 
on such business without having first obtained a certificate of registra- 
tion, commits an offence punishable under section 103 of the Act and thus 
renders himself liable to a fine which may extend to Rs. 2,000. And 
any person who knowingly takes out a policy of insurance with any 
insurer, prior to such insurer having obtained a certificate of registration, 
renders himself liable under the same section to a fine which may extend 
to Rs, 600. 

The business of re-insurance, however, is exempted from the afore- 
said penal sanctions where such re-insurance is effected between the head 
office of an insurer in British India and the corresponding offipe of an 
insurer elsewhere, who has no office in British India. 

Compulsory Investment. — Stringent provisions have been enacted 
upon the subject of the investment of assets of insurers so far as such 
insurers are carrying on or purpose to carry on life insurance business in 
India. Once registered and established, every such insurer, if incorpo- 
rated or domiciled in British India, or, if incorporated or domiciled in 
the United Kingdom, must, at all times, invest and hold invested assets 
equivalent to not less than 65% of the total amount of such insurer’s 
liabilities to holders of life insurance policies in India,* on account of 
matured claims and the amount required to meet the liability on policies 
of life insurance maturing for payment in India. 

Every snob insurer may for the purpose aforesaid deduct the amount 
of any deposit made under sections 7 or 98, i.e., he may count to his 


' Bee p. tSO, pen*. * See. 3. 

* See, 97 (1) and the explanation thereto. 


s Secs. 3 (4), (6), and 70 (4). 
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oredit and inohide in the 56% as an invaMment, the amount of any oom> 
pnlsoiy deposit made in respect of life insurance business as defined in 
the Act. Ao may also deduct any amount due to him for loans granted by 
him on policies of life insurance maturing for pa 3 nnent in India and within 
their surrender values, i.e., the policy itself may be treated by him as an 
investment for the purposes of this section.* 

The nature of the investment required by the Act is also laid down, 
namely, 25% of the amount invested must be in Government SeouritieB 
as the same are defined in the Act,^ and a further sum amounting to not 
less than 30% of the total, if not itself in Government Securities, nnist bo 
in other approved securities as the same are defined in the Act, or, 
alternatively, must be in securities of, or guaranteed as to principal and 
interest by, the Government of the United Kingdom.* 

The insurer shall comply with the above obligations before the 
expiry of four years calculated from the Ist July, 1939 * : provided that of 
suifii total amount and before the expiry of one year the insurer shall have 
invested not leas than one-fourth in Government or other approved 
securities or those of, or guaranteed as to principal and interest by, the 
Government of the United Kingdom. The balance (t.e., three-fourtiis) 
must be so invested within three years calculated from 1st July, 1939. 

Obligations analogous to the above, but slightly differing in detail, 
are imposed upon insurers incorporated in British India, one-third of 
udiose share capital is owned bv individuals domiciled elsewhere than in 
British India or in the United Kingdom, or whose governing body to ttie 
extent of one-third consists of individuals so domiciled.* 

Such corporations are placed upon the same footing for the purpioses 
of compulsory investment as insurers incorporated or domiciled elsewhere 
than in British India or the United Kingdom, who are required* at all 
times to invest and hold inve-sted asset.s equivalent to not less than the 
total of their liabilities to holders of life insurance policies in India on 
account of matured claims and the amount required to meet the liability 
on policies of life insurance maturing for payment in India.* 

The deduction-s mentioned in the ease of insurers incorporated or 
domiciled in British India or the Umted Kingdom are, in respect of such 
compulsory investment of assets, allowable also to insurers incorporated 
or domiciled elsewhere. 

The extent and character of the investment required in the case of 
such foreign insurers is, however, 33J% in Government securities as 
defined in the Act and the balance in securities identical with those laid 
down to an extent of not less than 30% in the case of indigenous under- 
takings, or of those incorporated or domiciled in the United Kingdom, 
as set forth above.* 

The period allowed for compliance with the above-mentioned provi- 
sions of the Act is 4 years calculated from the 1st July, 1939.* 

It remains to note a further provision applicable to all non-Indian 
insurers upon whom these obligations in the matter of investment of 
assets fall, t.e., all non-Indian insurers engaged in the business of life 
insurance in British India. All assets so invested must be held in trust 
for the discharge of the claims above-mentioned. Such assets, moreover, 


I Sec. 27 (1). 

* See p. 607, ante. * Sec. g7 (1). * Boo. 27 (8). 

* See the explanation to see. 27 (4). * By seo. 87 (8), 

7 Here by “ India ” the Leaialattire i n e a* *>, it ia thought, “ British India . 
» Seo. 87 (2). • 8 m. 27 (I). 
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as are thus iuTMted, porsuiUxt to the foregoing provisionB of the Act, 
must be vested in trustees who are (a) resident in British India, and (6) 
approved ^ the Central Government. Such vesting is to be accomplish^ 
by a suflSoient instrument of trust, executed by the insurer and approved 
by the Central Government, which instrument shall, inter alia, de^ the 
manner in which alone the subject-matter of the trust is to be dealt with, 
t.e., the instrument must create such a trust as, in terms, complies with 
the provisions of section 27 of the Act as to the claims which are to be 
secured by the sums so invested.* 

The efiect of the foregoing provisions as to compulsory investment 
is to insure that 100% of the liabilities in the matter of life insurance 
claims for which non-Indian companies may be answerable, are secured 
by appropriate investment. In the case of Indian companies carrying 
on such business, 66% of such claims are similarly secured. 

To provide against the concealment of assets, e.g., by means of 
benami investment, all assets, other than those existing in the form of 
statutory deposits or of assets vested in trustees in accordance with the 
scheme of compulsory investment mentioned above, must be kept in the 
name of the registered insurer. if a company, then in the corporate 
name of the undertaking, or, if a firm, in the name of the partners, or, if 
an individual, in the name of the proprietor.* 

Employment of Licensed Insurance Agents The scheme of 

Governmental control which it is the main purpose of the Insurance Act, 
1938, to establish, extends to those ordinary agents of an insurer who 
constitute the usual channels by which business is introduced. Such 
an agent is defined by the Act a.s “ an individual who receives or agrees 
to receive payment by way of commission or other remuneration in 
consideration of his soliciting or procuring insurance business”.* 

The statute makes it obligatory on persons desirous of acting as 
insurance agents to obtain a licence from the Superintendent of Insurance 
or from some officer duly authorised by the said Superintendent in that 
behalf. Any unlioense<l person acting as an insurance agent after the 
Ist January, 1940, or any insurer employing any such unlicensed person 
or tran-saoting any insurance business in British India through him after 
the said date, will, in so doing, be committing an off ‘iice punishable with 
a fine which may extend to Rs. 50 and Rs. lOO, respectively.* 

Earlier in the Act, namely, in .section 40 (1), an insurer already 
employing an unlicensed insurance agent is given six months calculated 
from ist July, 1939, to employ licensed insurance agents only. Failure 
to rectify the position before the Ist January, 1940, would apparently 
bring the insurer within tho mischief of section 43 (2) which came 
into force on Ist January, 1940, and, as certainly, within that of section 
102 ( 1 ). 

Conditions touching a Licence. — ^No person can properly obtain 
a licence under the Act to engage himself as an insurance agent who 
suffers from any of those disqualifications which are set out in clauses {a) 
to (d) of section 42 (4) of the statute. 

The disqualifications there enumerated may be thus summarised : 
minority ; a finding by a Court of competent jurisdiction that the pereon 
is «rf unsound mind ; conviction by a Court of competent jurisdiction of an 


* Beo. 27 (4). 

• -See. 2 (10). See, elso, pp, 617, 618, pott. 


2 See. 31. 

4 See. 43 (2) and (3). 
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athnoe amounting to cheating, criminal' breach of toust or criminal 
nriai^I»dpriation ; a finding in the course of any judicial proceeding 
r^ktang to an insurance policy, or to the winding up of an insurance 
company, or in the course of an investigation into the afiairs of an insurer, 
that the applicant for the licence has been guilty of or has knowingly 
participated in or connived at any iiaud, dishonesty or misrepresentation 
against an insurer or an assured.* 

Obtaining and renewing Licences. — To obtain an agent’s licence 
the applicant must comply with the provisions of section 42 and 
Rule 16, t.e., he must pay into the Reserve Bank of India or the 
Imperial Bank or into any Government Treasury the fee of Be.l and 
forward the receipt for the same with his application (which must be in 
Form V) to the Superintendent of Insurance.^ 

Such a licence will automatically expire, unless renewed, on the Slst 
March next ensuing upon the date of issue. Should the licensee, in the 
meantime, not have brought himself within any of the clauses of section 
42 (4) as to disqualification, the licensing authority must renew the 
licence under the same conditions; and so on from year to year on payment 
by the licensee each year of a renewal fee of Re. 1 .* 

Cancellation. — ^The discovery that an insurance agent suffers from 
any of the foregoing disqualifications makes it obligatory on the. Super- 
intendent of Insurance to cancel the licence. Tf, moreover, such an agent 
has knowingly contravened any provisions of the Act, he exposes himself 
to like treatment, but at the discretion only of the Superintendent of 
Insurance. The power so to cancel an Insurance Agent’s licence is 
without prejudice to any other penalty to which the agent by his conduct 
may have exposed himself under the statute * In every such case the 
Superintendent must reclaim the actual licence, inform aU other 
licensees, and gazette the cancellation in accordance with Rule 17. 

Register of Agents. — The provisions of wietion 43 (1) of the Act 
impose upon every insurer, as also upon every person who on behalf of 
an insurer employs licensed agents, to maintain a Register of them, 
wherein must be set out, besides the name and address of every such 
agent, the date of such agent’s appointment and, in duo course, the date 
on which such appointment came to an end. 

Appeals. — An appeal lies to the appropriate civil court against an 
order made under section 42 of the Act, cancelling a licence once issued 
to an agent.* The appropriate Court for the purpose of any such appeal 
is the principal Court of civil jurisdiction within whose local limits the 
principal plaM of business of the insurer concerned is situate.* 

A further appeal shall lie from the deoision of the aforementioned 
Court, and the decision of the said next appellate authority will be finaL^ 

A few observations upon the foregoing provisions touching appeals 
may be useful. In the ^st place, it is to be noticed that the statute 
itself gives no rij^t of appeal against an order of the Superintendent of 
Insurance refosing to issue a licence at the first instance or against an 
Older of the same authority declining to renew it. 


1 Sec. 43 (2) snd (8). 

* See. 42 (8). 

* 8«b. 110 (1) («). 


* For this Form, see Appendix H, p. olU, poM. 

* See. 42 (S). 

* Sec. 110 (2). ’ See. 110 (8). 
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In a case where a Superintendent, or an officer authorised by him in 
that behalf had perversely, or otherwise wrongfully, refused a licence, a 
person who under the statute had applied for it, and was not suffering 
from any statutory disqualification. Will thus have no specific and adequate 
legal remedy under the Act. It is submitted, however, that an individual, 
if so aggrieved by an order of refusal made by a Superintendent of 
Insurance within a Presidency-town, would have a right to an order in the 
nature of a mandamus under section 46 of the Specific Relief Act (I of 
1877), which order is in lieu of the prerogative writ of mandamus which 
is abolished by that statute. Such an order on the part of a High Court 
under section 45 of that Act would, in form, command the Superintendent 
of Insurance to perform his statutory duty by granting or renewing the 
licence, as the case might be. 

Unhappily, the writ of mandamus in India originally issued only 
out of the old Supreme Courts,^ and the right to issue the writ was 
inherited only by the High Courts of the three Presidency-towns which 
succeeded them. Unhappily, too, the new remedy under section 45 of 
the Specific Relief Act is also available only in those Presidency-towns : 
on the principle, no doubt, that the citizens of those towns only had 
enjoyed the remedy for which section 46 was intended to provide a 
substitute. 

It is the opinion of many that the extension of these powers to the 
other High Courts in India, so as everywhere to provide the citizen with 
the means of compelling the performance of statutory duties, is a measure 
of reform already long overdue. 

The student, moreover, ma5' be reminded of a fallacious notion, not 
infrequently entertained by members of the general public, namely, that 
the granting or not granting of licences, whether in the first instance or 
by way of renewal, by authorities which are the creatures of statute, is a 
matter entirely in the discretion of such authorities, in the sense that 
the authority can act in the matter entirely at its good pleasure. 
This is. a vulgar error. For, even such an expression as “ may, if he 
thinks fit," in a statute or in a statutory rule does not so operate as to 
confer upon the individual exercising the authority a liberty to act “ as 
he chooses The true doctrine governing the exercise of discretion by 
any statutory authority is equitable both in its origin and in its applica- 
tion. “ When it is said that something is to be done within the discretion 
of the authority, that something has to bo done aocording to the rules of 
reason and justice, not acoording to private opinion ; aocording to law, 
not humour ; it is to be not arbitrary, vague and fanciful, but legal and 
regular.” (Per Lord Halsbury in Sharpe v. Wakefield, [1891] A.C. 
173, 179.) 

Directorate of )^lfe Insurance Companies. — The Board of 
Directors of every insurer carrying on the business of life insurance eind 
being a company incorporated in British India, must be so constituted 
or re-constituted, as the case may be, as that not less than one-fourth of 
the directors shall be persons who, besides having the prescribed qualifica- 
tions, shall themselves be holders of policies of life insurance issued by 
the company. Such policy-holders are to be elected to the Board in 
the jnescribed manner by the holders of life policies issued by the 
company. But this provision so far as existing companies be concerned 

* Of Oalootta, Bombay and Madras. 

* 8e® the observations of Lord Wrsnbury in v. Hopwood, [1926] A.Ca 

871 , 818 . 
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doMnottafafiSoottQlltt July, 1940: intl^eoaaotifother oompaisiwiioi 
before the expiiy of two yeen oaloulated freon the date of regiirtmtion m 
• life insurer.* 

4. Certain Statidory Prohibitions 

We may now call attention to a number of statutory prohibitions 
which should be noticed as pre-eminently affecting businesses not 
established prior to the commencement of the Act, though some of them 
extend also, or have special reference to, existing undertakings. 

Business on the “ dividing principle — In the forefront of 
such prohibitions may be placed that which forbids, as and from the Ist 
July, 1939, am’ insurer to start doing business upon the “ dividing 
principle ”, which the Act defines as “ the principle that the benefit 
secured by a policy is not fired but depends either wholly or partly on 
the results of a distribution of certain sums amongst policies becoming 
claims within certain timo-limits or on the principle that the 
premiums payable by a policy-holder depend wholly or partly on the 
number of policies becoming claims within certain time-limits. 

It is provided, however, that an insurer is not to bo prevented from 
allocating bonuses to holders of policies of life insurance as a result of a 
periodical actuarial valuation either as reversionary additions to the 
sums insured or as immediate cash bonuses, or otherwise.* 

A similar prohibition extends to Provident Societies.* 

The above prohibition is. however, qualified to meet the case of such 
pre-existing insurance undertakings as may already have established 
business relations on the dividing principle. Insurance* undertakings so 
situated are given a perio<l of three years, calculated from the 1st July, 
1939, within which to discontinue such business. Notwithstanding the 
foregoing general prohibition they may be allowed to carry on inauranoe 
business on the “dividing principle” so long as they withhold from 
distribution a sum not loss than 40% of the premiums received daring 
each year (calculated from the Ist July, 1939) in which such business 
is continued, so as to make «ip the amount required for compulsory 
investment as heretofore mentioned.* 

Statutory prohibition to employ Managing Agents. — Section 
32 (1) of the Act provides as follows : — 

“32. (I) No insurer shall, after the commencement of this Act, 

appoint a managing agent for the conduct of his business.” 

This prohibition also applies to Provident Societies.* 

To meet the case of pre-existing insurers the conduct of whose 
business is already in the hands of managing agents under contracts 
which in many oases would not run out in the ordinary course before the 
expiry of several years ; and in order to mitigate in every such case tiie 
hardships incidental to the severance of long-established business oon- 
nections of this character, the Act provides for a period within iriiioh 
insurers so situated must comply with the statutory prohibitions so 
enacted.* That period is three years calonlated from the let of July, 1989. 


1 8m. 48 (1) and (2). 
* Sm.M(1). 


* 8m. 62. 

* 8m. 62. 


* 8m. 71. 


* /M, 

* Beo.$2m’ 
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In proteotum of any Insurer who may find himself compelled by the 
statute to determine a managing agency contract before its due term has 
run out, it is enacted by section 32 (2) that no compensation shall be 
pa3rable to any such managing agent by reason only of the premature 
termination of his employment as such. 

There is one other provision of the statute, touching such managii^ 
agents who, under the conditions above-named, may be permitted to 
continue in their employment, which must here be noted. As from the 
1st July, 1939, notwithstanding anything contained in the Indian 
Companies Act, 1913, and notwithstanding anything to the contrary 
contained in any agreement entered into by an insurer or in the Articles 
of Association of an insurer, being a com})any, the remuneration of a 
managing agent may not be above Bs.2,000 per mensem. Included in 
the concept of “ remuneration ”, for the purpose of the relative enact- 
ment, are salary and commission a.s well as any other form of remuneration 
payable to and receivable by a managing agent for hi.s ‘•ervices as such.t 

To meet oases of attempte<l evasion of this prohibition, it is provided 
that if a person, in fact occupying the position of a managing agent, calls 
himself manager, or managing director, he shall nevertheless be regarded 
as a managing agent for the purposes of section 32 of the Act, and will thus 
bring himself and his cornjiany within the mischief of that penal section 
of the Act which renders stjch a managing agent liable on conviction to 
a fine which may extend to Rs. 1,000, and in the case of any continuing 
contravention of the prohibition to an additional fine which may extend 
to Rs.500 for every day during which the default continues.* 

Minimum limits for annuities and other benefits. — While 
Mutual Insurance Companies, Co-operative Life Insurance Societies and 
Provident Life Insurance Societies, as recognised by the Act, may 
continue to pay or undertake, to pay on any policy of insurance an annuity 
of Rs.50 or loss or a gross sura of Rs.600 or less exclusive of any profit 
or bonus, no other insurer, within the meaning of the statute, may 
continue so to do after the 1st July, 1939 : provided always that such 
an insurer may convert such a policy into a paid-up policy of any value, 
or make payment of a surrender value to any amount.* 

It is to be observed, however, that the prohibition docs not apply 
to group policies ; that is to say, policies in respect of a group of persons 
engaged in the same occupation or a kindred occupation under the same 
employer for an aggregate sum of not less than Bs.5,000, under which 
any insurer pays or iindertake.s to pay a gross sum of Bs.500 or less on 
an individual life.* 

Prohibition of loans and advances. — The Act contains stringent 
provisions having for their object the checking of possible abuses in the 
matter of loans or temporary advances to directors or other officials of 
oompanies or to individual partners of firms. 

Notwithstanding any contract to the contrary, the Act imposes an 
obligation on any existing borrower, being a director, manager, managing 
agent, auditor, actuary, officer of or partner in any iasuranoe undortakii^ 
in respect of any loan already granted to him, to repay the same within 
one year oalonlated from the 1st July, 1939 ; and in case of default the 
defaulter shall cease to hold office as and from the let July, 1940. 


t 

a 


sm. as (s). 

Sm. 4 (1). 


S See. 102 (1). 
« Sm. 4 (2). 
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As and fhnn the 1st July, 1939, the granting of loans or temporary 
advances by any insurer, either on h 3 rpotheoation of property or on per- 
sonal security or otherwise except loans on life-policies issued by such 
insurer within their surrender value, to any director, manager, managing 
agent, actuary, auditor or officer of the insurer, if a company, or, where 
the insurer is a firm, to any partner therein, or to any other company or 
firm in which any such director, manager, managing agent, actuary, 
auditor, officer or partner holds the position of a director, manager, manag- 
ing agent, actuary, auditor, officer or partner, as the case may be, m 
nbsohitely prohibited } 

The Act expressly permits insurers to lend to a banking company ; 
and loans to and from subsidiary companies are expressly protected.* 

Restriction on dividends and bonuses. — Xo indi\’iduAl insurer 
or unincorj)orated body, or body corporate incorporated under the law 
of any country other than British India, Oivrrying on life insurance busi- 
ness having his or its principal place of business in British India, 
or being domiciled there, may, in respect of such life insurance business, 
declare or pay any dividend to shareholders or any l)onus to policy- 
holders, except out of a surplus ascertained as a ro.«ult of an actuarial 
valuation of the assets and liabilities of such insurer.® 

A similar prohibition is impo.sed upon oorf)oratioivs incorporated 
under any law for the time being in force in British India, where such a 
corporation is carrying on life insurance business in British India. The 
prohibition extends also to any incorporated body which stands to the 
former corporation in the relation of a “ subsidiary company ” as the 
same is defined in section 2 (2) of the Indian Companies Act, 1913. 

The prohibition has no application to any insurer who falls within 
the category of a local agent of Lloyd’s underwriters as recognised by the 
statute.* 

ProbibiHon of Rebates. — Rebates allowable in aoeordanoe with 
the published prospectuses or tables of the insurer are not subject 
to prohibition.® All other rebates offered as inducements to a person to 
effect or renew an insurance in respect of any kind of risk relating to lives 
or property in India is expressly forbidden by section 41 (1) of the Act. 

Prohibition of cessation of payment of commission. — Where a 
Jioensed agent shall have served a person in connection with the business 
of insuruice continuously and exclusively for at least 10 years, and does 
not, after ceasing to act as agent, directly or indirectly solioit or procure 
insurance business for any other person, the person having in the past 
employed the said licensed agent, is forbidden, ruttwithtUmirng anyUnug 
to the contrary in any eontraet betwun the parties, to treat as forfeited, 
or to stop payment of, any renewal commission ; nor, in respect of lifb 
insurance business done in India, may he refuse payment to such an in- 
surance agent of commissions due to him under any agreement by reason 
only of the termination of the said agreement except for fraud.* 


> Sec. 29. * Ibid. 

* Sec. 49. But see MO. 112. * See. 40. 

4 Pioopeetuaefi ami tables must ccmfbnn to the provisions of Rule 11 (side 
p. xcii, post), 

* See. 44. 
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RemuneratkMi generally. — Section 40 (1) contemplates two classes 
of persons as entitled to reward, whether by oonunission or otherwise, 
for “ soliciting or procuring ” insurance business in India. In respect of 
this particular labour the sub-section prescribes the limit of such reward. 
The persons affected by the provisions of the section are (i) a mere in- 
Buranoe agent and (ii) one who, whether or not he be himself an insurance 
agent within the meaning of section 2 (10), is one who is acting on behalf 
of an insurer and who employs subordinate insurance agents of his 
own choice. The distinction would appear to recognise, as indeed it 
ought, the existence of particular "persons” in the widest sense of that 
word — for they are often partnership firms or joint-stock companies — 
to whom, by a process of decentralization or delegation, an insurer confides 
much of the business of insurance which has to be transacted over and 
above that of mere solicitation or procurement of contracts. What the 
insurer is himself doing is selling his “cover”. To pursue the metaphor of 
sale, he has more to do than merely advertise and ofl'er his wares; for 
he has to fulfil the contracts into which he enters. The practice is for 
insurers often to employ persons whom they style “Chief or Principal 
Agents”. In some sense the latter act as middlemen, but thej- also act as 
organisers and large-scale collectors of payments under existing contracts. 

So far then as their services consist in the “soliciting and procure- 
ment ’■ of insurance business, their remuneration is fixed by section 40 (2) 
of the statute ; and it is evident that, qua those services, they must take 
out the licence prescribe*! by the statute for an insurance agent. But 
the services which, in practice, a chief or principal agent performs extend 
far beyond more solicitation or procurement of business. Much of his 
labour is anterior to such procurement; much again is posterior to it. 
Like his principal, he has a great deal to do in regard to the performance 
ol contracts already procured. For all such additional services he is 
entitled to reward ; and the statute is only concerned with him in respect 
of such duties as are witliin the ambit of the words “soliciting or procuring 
insurance business”. In respect of all other services the insurer and his 
delegates arc free to make the best bargain they can. 

The scheme of the Act, as indicated by the wortling of the section 
under review, is to prohibit more than 56% of the first year’s premium 
in the case of every life insurance policy, or more than 15“o in the case 
of any other class of policy, being spent upon the remuneration of those 
who have actually procur^ the contract. Indeed remuneration to the 
extent of 55% is permissible only where life-insurers are building up 
their business during the first fen years of its existence. Afterwards 
the statutory limit falls to 40%.^ 

By sub-section (3) gratuities or renewal commissions on business 
effected prior to the 27th of January, 1937, arc loft unaffected by the 
provisions of section 40. Thus a person who has brought in such business 
before the last-named date may be paid a gratuity or a renewal commisBion 
in terms of any contract between him and the insurer which was stUl 
subsisting on the last-named date. Persons not so positioned can only 
receive remuneration to the extent provided in sub-section (2). 


^ It is quite immeteriel when or in what manner the romunoration is payable or 
1^16 lixoit ts BO much cjf not of the money received 

w ay of p rein im n in any one cidoiuiar year or period of 1 2 oalendar monthB. 
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Under the general kv the cancellation an agent’s contract usually 
disentitleB him to any farther commission in resp^ of bnsinees already 
iHouj^t in, unless the contract itself otherwise provides. Insnrers, 
however, may gratuitously reward a person whose contract has been 
cancelled for one reason or another, without being within the misohief 
of any statutory prohibition under the Insurance Act, 1938, so long as 
what is paid gratuitously, or otherwise, be in respect of insurance business 
effected prior to the 27th of January, 1937, and that, prior to the last* 
named date, the relationship of principal and agent had subsisted 
between the parties. 

As an introduction to the submissions made below it may be as 
well to record the fact, however obvious, that the same person cannot 
be at once the principal and the agent. But though an insurer cannot 
be his own agent, the question may be asked whether any, and, if so, 
which, of an insurer’s salaried servants come within the definition; 
for every such servant, if included, would have to take out a licence under 
section 42; and the provisions of section 40 (1) — it might be argued — 
would apply to the relative salaries. There arises, moreover, the further 
question, namely, what is the legal result under the Act of such a servant 
drawing commission in respect of a policy upon his own life or property. 
That such a commission is generally allowed is a matter of common 
knowledge. 

To be within the definition of an insurance agent the person must 
agree to or receive payment — no matter in what form — in consideration 
of “soliciting or procuring’’ business. The words italicised by the 
writer clearly mdicate, it is submitted, the answer to the first question 
posed. The statute does not read “wholly or partly in consideration”; 
nor are there words, apt or otherwise, whereby the definition in terms 
may include an office manager or assistant. The salary drawn by an 
insurance company's staff — from that of the manager to that of the 
humblest menial — is not paid tn consideration of soliciting or procuring 
business, albeit the duties of some of that staff doubtless include the 
development and supervision of a sound scheme of publicity and the 
making of contracts wdth chief or other agents. ’The remuneration 
paid to managers and assistants is thus seen to be in consideration of 
the performance of duties of a wide and general nature, and cannot be 
disintegrated so as to dissect out work done prior to any contract and 
work done in pursuance of the same. Nor is there anything in the statute 
to render such disintegration necessary. Where, however, a aemot 
of an ittsurer is paid a commission upon a policy on the ground that he 
himself has, in fact, procured the business, such an one evidently brings 
himself, gva that particular transaction, within the definition d an 
insurance agent.t He, as patently, by merely bringing in the businen 
withoul taking a conunisskm for so doing, continues outside that definition. 

There remains the question of a oommission on a servant’s own life 
or property policy. Here, it is submitted, that what is done amounts 
in dfect to a rebate on the jwemium; and that it will be permusiUe 
under section 41 (1) if in accord with the insurer’s published prospeotnaes 
or tables, and not otherwise. An insurance agent in respect of a poUOT 
upon his own life or property if issued by his principals is, it is subnitteo, 
no differently placed. 


> It follows that the amonatspaid fat Qie fomi of commission to on iiisiHes’s 
own tarvanU would have to be ufan into oonsidmtion when so orderiiif tbs 
s^panditoK on procumneat of bn stress m to eompiy trith sea 40 |S). 



S. Reciprocity 

The policy of the Law of India as evidenced in the Insurance Act, 
19^, is to afford foreign insurance enterprise in British India the same 
facilities (or facilities as nearly corresponding as may be) and the same 
degree of protection which other countries offer, or may be prevailed upon 
to offer, to Indian nationals carrying on or seeking to carry on insurance 
business abi^. The principle thus not only advocated but exemplified 
in the provisions of the Act may, perhaps, be conveniently termed “ the 
principle of reciprocal treatment*’ or, simply, “the principle of reci- 
procity 

Statutory Aids to Enforcement. — The statute, indeed, imposes 
upon the Central Government, if satisfied of the existence of any dis- 
abilities under which Indian nationals are placed by the law or practice 
of any foreign country in relation to this matter, the duty of direct- 
ing by an appropriate notification in the official Gazette that the same, 
or requirements as similar thereto as may be, shall be imposed upon the 
insurers of that country as a condition of carrying on the business of 
insurance in British India. i 

Every foreign insurer who, having his principal place of business 
or domicile outside British India, establishes a place of business in 
British India or appoints a representative in British India with the object 
of obtaining insurance business, must, within three monthsfrom the estab- 
lishment of such place of businctss or from the appointment of such a 
representative, file with the Superintendent of Insurance — 

(a) a certified copy of the charter, statutes, deed of settlement or 
memorandum and articles or other instrument constituting, 
or defining the constitution of, the insurer, and, if the 
instrument is not written in the English language, a certified 
translation thereof ; 

{b) a list of the directors, if the insurer is a company ; 

(c) the name and address of some one or more persons resident in 
British India authorised to accept on behalf of the insurer 
service of process and any notice required to be served on 
the insurer, together with a copy of the power of attorney 
granted to him ; 

(i) the full address of the principal office of the insurer in British 
India ; 

(e) a statement of the clsesos of insurance business to be carried 
on by the insurer ; and 

(/) a statement, verified by an affidavit, setting forth the special 
requirements, if any, of the nature specified in section 62 
imposed in the country of origin of the insurer on Indian 
nationals ; 

And, in the event of any alteration being made in the address of the 
principal office or in the classes of business to be carried on, or in any 
mstroment here referred to, or in the name of any of the persons here 
referred to, or in the matters specified in clause (,f) above, the oompsmy 
shall forthwith furnish to the Superintendent of Insurance partioulsini 
of such alteration.* 


> Sss. «t. 


* 3eo. 03. 
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6. Deposits : Qraduated Scale 

By every insorer, othw than a local agent of Uoyd’a, the fallowing 
sums (rf money in cash, or approved aeonritiee of an eqi^ value, must be 
deposited and kept in deposit with the Reserve Bank of Ibdia in one of 
its <^oes in India in respect of the relative class of business named ‘ 

(i) Life Insurance only . . Bs. 2,00,000 

(ii) Fire Insurance only . . . ■ „ 1,60,000 

(iii) Marine Insurance only „ 1,60,000 

(iv) Marine Insurance relating only to country 

craft or its cargo . . . . „ 10,000 

(v) Accident and Miscellaneous Insurance in 
British India (including Workmen’s Com- 
pensation and Motor Car Insurance) ,, 1,60,000 

It would seem that an insurer who is doing all or any of the types 
of insurance comprehended under (v) above wiU make the same deposit, 
i.e., no more than Rs.l, 50,000. 

(vi) Life Insurance and any two of the three 

classes under items (ii), (iii) and (iv) above Rs. 3,00,000 

fof which 
Rs. 2D0M 
•hftli be thb 
for 

UfeinnarAaeo 

buaitibM). 

(vii) Life Insurance combined with any two of the 
classes of business known as (i) Fire, (ii) 

Marine, (iii) .Occident, or any class of in- 
surance included in the term MisooUaneous 
Insurance as defined in (v) above . . „ 4,00,000 

(viii) Life Insurance combined with any three of the 

foregoing classes of Insurance . . „ 4,50,000 

(ix) Any two of the foregoing classes of Insurance 

business other than Life Insurance . . ,, 2,50,000 

(x) All classes of Insurance business other than 

Life Insurance . . . . . . „ 3,50,000 

(xi) Provident Societies . . . . ,, 6,000 

But such societies must thereafter annually deposit a further sum 
amounting to not less than of the gross premium income for the year 
(including all admission fees) until the total deposited shall reach 50,000 
at which figure it is to be maintained.* 

(xii) Mutual Insuranoe Ciompanies and Co-opera- 

tive Life Insuranoe Sodeties in respect only 
of life insorsnoe business oarri^ on in 
British India Rs. 2,00,000 

Market Value of Securitiee. — The market value on the day of the 
deposit of securitieg lodged in pursuance of any of the provisions of the 
Act with the Reserve Bswik of India is to be determined by that Bank. 
The Bank's decision is final.* 

Sobatitation of Securities, — An msurer (including a Provident 
Society) may at any time subetitate for aeonritiee lodged with the Reeerve 


* Sec. 7 (1). 


* Sec. 73 (1). 


* See. 130. 
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Bank under section 7 other approved seourities of equal value at the nuurket 
rate prevailing on the date of substitution.^ 

Investment.— -If requested by such a depositor so to do, the Reserve 
Bank of India shall invest in “ approved securities ” the whole or any 
part of a deposit made origiaally in cash, or the whole or any part of 
cash received by the Bank on sale of or on the maturing of securities 
lodged by the depositor.^ 

Transfer of Previously Deposited Securities.— Any securities 
already deposited with the Controller of Currency in compliance with the 
Indian Life Assiuranco Companies Act, 1912, — which, the reader will 
remember, has boon repealed by the Insurance Act, 1938 — shall by the 
said Controller, be transferred to the Reserve Bank of India and shall, 
to the extent of their market value on the day of such transfer, which it 
would seem will be treated as tho day of compliance with section 7 of the 
Insurance Act, 1938, be deemed to be deposited under the Insurance 
Act, 1938, in respect of the Insurer’s Life Insurance business.* 

Deposit for one class a condition precedent to commencing 
business in another. — Whore an insurer is liable to make a deposit 
under sub-section (1) of section 7, or is a local agent of a Lloyd’s under- 
writer, liable under sub-section (2) of the same section to make a deposit, 
and has not yet fully complied with the relative conditions as to making 
such deposit , he may not undertake any other class of insurance business 
in addition to the class or classes for which he is still liable to complete 
tho requisite amount, until such itxjuiaite amount shall have been 
deposited in full.* 

Persona affected by the Act. — Foreign insurers (not excluding 
British concerns) who were carrying on business in British India before 
the Ist of July, 1939, or before that date had been maintaining a place 
of business in this country or ha<l been employing a representative 
here, but who harl entered into no further contracts of insurance 
since the said date, remain outside the provisions of the Act. In other 
words, they are permitted slowly to wind up the class of business 
in British India which they had bwn doing prior to the commencement 
of the Act, without being subjected to the admiuistrative control which 
the Act creates.® LocmI representatives of Lloyd’s are not so protected. 

All other insurers as defined in the Act, so long as there be unsatis- 
fied liabilities in British India in respect of the particular class of 
insurance business undertaken, or so long as such liabihties, if unsatis- 
fied, bo not otherwise provided for, come under tho Act for all 
purposes.® 

Statutory Deposits how made. — With few exceptions insurers 
are ^rmitted to make their statutory deposits by instalments. The 
number and extent of such instalments vary with the character of the 
insurance conoemed as well as with its provenance. All the requisite 
provisions are to be found in section 7, sub-sections (2) to (4).t The 
exceptions are foreign undertakings which have been canying on 
businesB in British India since tho 27th of January, 1937, which, if 


‘ 8eo. 7 (»). » Sec. 7 (»). 

* 8m. 7 (7). * Sec. 7 (6). 

* Soo, 2B. The wokU are ** any now oontraot ’* as to whioh see p. 629, post. 

* Beo. 2A. » See Appendix I. pp. x and xi, po*t. 
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Ompontioia, have not bean inoorporated in British India or have not 
their principal place of buaineas here. Every such insorer is required to 
make the statutory deposit in foU before he can obtain registration 
under the Act. 

At the time of writing, the Act has been in force for some months 
and all insurance underts^ngs minded to register under it have long 
been acquainted with their statutory duties in respect of the requisite 
deposits, and with the Statutory Rules in aid of their performance. 
Acoordingly it will suffice for the purposes of this treatise to call the 
student’s attention to the sections nam^ above and to the relative rules 
which are Nos. 5 to 10 (inclusive).! 

Nature and Operation of Deposit Account. — In order to make 
the Central Government answerable to the depositor in respect of the 
cash or securities lodged with the Reserve Bank of India under the 
provisionB of section 7 (1) or any other section relating to the same 
matter, the insurer is deemed to be lodging such cash or securities, as 
the case may be, with the Central Government ; and the Reserve Bank 
of India is treated as the agent of the Government for the aceeptanee of 
the Deposit.* 

A deposit so made in cash is to be held by the Reserve Bank of 
India to the credit of the insurer ; and any interest accruing due on such 
securities and collected by the Bank is to be paid to the insurer, t.e., 
credited to the insurer in an account, subject only to deduction of the 
normal commission chargeable for such collection.* 

An)' deposit made under section 7 or section 98 shall be deemed to 
be part of the assets of the insurer, but cannot be assigned or charged ; 
nw can it be made available for the discharge of any liability of the in- 
surer other than liabilities arising out of policies of insuranoe issued by 
the insurer, so long as uiy such liability remain undischarged. A deposit 
is not liable to attaohment in exeoution of any decree, except one obtained 
by a policy-holder of the insurer in respect of a debt due upon a policy, 
rmd which the policy-holder has failed to realise in any other way.* 

A depoat made in respect of life insurance business cannot be made 
available for the discharge of any liability of the insurer other than 
liabilitiee arising out of pcfficiee of Me insuranoe issued by the insurer.* 

Where a deposit made under section 7 of the Act is usi^ by the insurar 
in disohaige of any of his liabilitiee, the insurer shall similariy deposit 
such additional sum in oash or approved securities as will make up the 
amount so used,* 

This provision implements the duty impoeed by section 7 (1) not 
only to d^Msit but “ to keep deposited ” the requisite amount relative 
to the particular class of insurance businees undertaken. The Insurer 
is deemed to have &iled to comjidy with the above provisKm as to 
maintenanoe of the deposit at tlm proper level, unless the deficiency 
brought about by his use of it in (Charge of particular liabilities is 
supplied within a period of two months firom the date when the deposit 
or ai^ part of it was so used.^ 


‘ Sae Appandix II, pp. x»-xoii, post. 

* See. 7 (I). 

* Sec. 7 (B) which appliea elio to Provident Booietiee. 

* Sec. 8 (1) which applies eleo to Provident Societiee, 

* Sec. 8 (2). 

•See. 7 (10). 

! Sec. 7 (10) which appUee aloe to Provideiit Societiee. 
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Refaod of Deposit. — Where an msurer haa ceased to carry on in 
British India ai^ class of insniance business in respect of which a deposit 
has been made under section 7 or section 98, and his liabilities in 
British India in respect of such business have been satisfied or otherwise 
provided for, the insurer may apply to the Court for an order on the Central 
Oovemment and the Reserve Bank of India as its agent, directing the 
return to the insurer of so much of the deposit as does not relate to 
the dasees of itxsurance, if any, which the insurer continues to carry on.^ 

From the foregoing provisions it is plain that the Reserve Bank of 
India must maintain for each insurer a separate account upon which, 
in some sense, the insurer must be entitled to operate. It is evident, 
however, that as the deposit is made to the Central Government and not 
to the Bank, there is not, between the depositor and the Reserve Bank 
any relation of Banker and Customer. It is submitted, however, that 
were the Bank to prevent the insurer from applying the deposit or any 
part of it in a manner and for a purpose permitted by the statute, the 
Central Government and alternatively the ^nk, might be made liable for 
any damage which the insurer should sustain in consequence. 

While the statute itself is silent as to the manner in which the 
insurer may make demand on the Reserve Bank in respect of such user 
of the deposit as is permitted him, the Central Government has taken 
{lowers to prescribe, by moans of statutory rules, the procedure to be 
folloured by the Reserve Bank in dealing with deposits made by insurers 
in pursuance of the Act.* 


7 . The Trade Name 

Principles of law. — Within certain limitations, it is permissible 
under the law of India for an individual, or for two or more individuals 
bound together under the terms of an agreement to carry on business in 
partnership or in some corporate capacity, to assume for the purpose of 
so carrying on business a Trade name or style of their own choosing. 
He or they, as the case may be, may include in the trade name so chosen 
such expressions as " and Sons ”, ” and Bros.”, “ and Company ” as 
the case may be, or, simply, " Company ”, although the inclusion of such 
words would ordinarily su^^ to the beholder in the one case a family 
partnership and in the other a corporate body. 

The use of such expressions as ” Crown”, “ Imperial ”, “ Federal ”, 
“ Royal ”, etc. (which are forbidden to corporations other than those 
which can bring themeelves under section 11 (3) of the Companies Act), 
is not forbidden to firms or other types of proprietary concern. For the 
statutory prohibitions as to the improper use of the words “ Provident ” 
or ” Limited ” In connection with any trade name, the reader is referred 
to what is set forth below. 

Equitable Jurisdiction to protect names. — ^The Court, in its 
equita^ jurisdiction restrains, in a proper case, the use of a n^e, 
though not forbidden by any statutory enactment, where its use might 
lead the public to oonfuse the concern with some other pre-existing concern 
whether registered or not. (Oriental Government Security Life Assurance, 
lid. V. OrismUd Assurance, Lid., [1913] 40 Cal. 670.) 


* Sec. fl. „ 

* By sec. lU (2), cL (e). See Rule* 6 to 10 (inclusive) of the Ingumnoe Rules, 
1930, Appendix II, pp. xe, xci, and xoii, poU. 
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Lastly, where an individual has entered into a oontraot not to use 
a partisular name, or a name so oimiUr to one mentioned in the eoo> 
tract as that its use might be calculated to deceive the public to the 
detriment of the other c<mtracting party or parties, the assumption of a 
name in breach of such a contract, or even the threat to assume such a 
name may, in a proper case, be restrained by the Court at the instance 
of the o^er contrscting party or parties. Such danger, however, in 
practice, more often attends the assumption of trade names by individuals 
tiuua by partnership firms or by corporations. 

Statutory Prohibitions. — ^The Superintendent is forbidden to 
roister an insurer by a name identical with that by which an insurer in 
existence is already registered, or so nearly resembling that name as to 
be calculated to deceive, unless the insurer in existence (a) is in the 
ooume of being dissolved, and (6) signifies to the Superintendent his 
consent. 

The foregoing prohibition is contained in section 5 (1 ) of the Act. 

Change of Name. — Sub-section (2) of the foregoing section is in 
the following terms : — 

“ (2) If an insurer, through inadvertence or otherwise, is, without 
such consent as aforesaid, registered b 3 - a name identical with that by 
which an insurer already in existence, whether previously' registered or 
not, is carrying on business, or so nearly resembling it as to bo calculated 
to deceive, the firet-mentioned insurer shall, if called upon to do so by the 
Superintendent of Insurance on the application of the seooiwl-mentioncd 
insurer, change his name within a time to be fixed by the Su[>erintendent 
of Insurance.” 

The wording of sub-section (3) is equally impcirtant. Then' wo 
read that “ No insunir other than a provident society to which Part III 
applies, who begins to carry on insurance business after the commence- 
ment of this Act, shall adopt as its name, and no such insurer carrying on 
business before the commencement of this Act shall continue, after the 
expiry of six months from the commencement thereof, to use as its name 
any combination of words which includes the •word ‘ provident 

It is, however, further provided that nothing in the section shall 
apply to any insurer carrying on business before the 27th January, 1937, 
under the Indian Life Assurance Companies Act, 1912. 

From the terms of the foregoing proviso it would seem that the 
expressiem "already registered” in sub-section (1) and “previously 
registered ” in sub-section (2) must not be given too narrow a construe, 
tion, but must be so interpreted as to include statutory registration 
under any Act requiring a commercial undertaking to be registered, 

the Indian Companies Act, 1913, or the Indiatn Partnership Act, 
1932. In the first-mmtioned statute, namely, in section 11 thereof, a 
similar protection to existing undertakings is afforded. It is to be noted 
that, as any company incorporated in British India will have had to 
comply with the terms of the last-named Act in the matter of its name, 
it hM nothug to fear from section 5 of the Insuruice Act, J93S, so far 
as a rival company trading in British India be conoemod. Nonethelesa, 
its name, as a prospective insurer, may to the unwary beholder be cal- 
culated to cause confusion with that of an unincorporated association, 
a pre-existing partoarstiip, or other jwoprietary concern. 

It lemainB to point out that by section 67 of the Act, no Provident 
Society, eataUished after the let July, 1B30, shall adopt aa its namo. 
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any oombination of words which includes the word “ Life ” ; while 
any sueh Society mtist include the word “ Provident 

A Provident Society, established before the commenoement of the 
Act is given six months, t.e., up to 1st January, 1940, to regularize its^, 
if need be, in both the above respects.i 

Tlje provisions of section 283 of the Indian Companies Act, 1913, 
make it a penal offence for any person to use the word “ limited ” as part 
of a trade name or style unless that person be either a company incor- 
porated in India with limited liability, or if the use of the word or its 
equivalent be permissible under the law of the country governing its 
incorporation. The offence may be continuing ; and the penalty is 
Rs.SO for every day on which the word is used in contravention of the 
statute. 

Appeal. — By section 110 (1 ) (a) an appeal lies against an order passed 
by the Superintendent refusing to register an insurer on the ground of 
non-compliance with any provision of the statute in the matter of the 
insurer’s name, and also from an order of the Superintendent directing 
an insurer to change his name. Every such appeal lies to the principal 
civil Court of original jurisdiction of the district (if outside a Presidency- 
town) in which the principal office of the company is situate. Where 
such principal office is situated in a Presidency -town, the appeal lies to 
the Presidency High Court. 

The conditions under which a firm, being an insurer under the 
Act, may voluntarily change its name in accordance with the provisions 
of the Act, arc the same as those which apply in the case of corporations. 

8. Registration 

Prelimiaaries to application. — Before an insurer can apply for 
registration under the A<'t, he must have fulfilled the requisite conditions 
as to Name, W orking Capital* and Compulsory Deposit. In some instances 
a deposit has to bo made in full ; in others it may be made by instalments. 
The application itself must be accompanied by a number of documents, 
one of which is a certificate from the Reserve Bank of India setting 
forth the particulars of such deposit or deposits as have been lodged 
by the applicant under the provisions of the statute. As the duties 
devolving on the insurer to qualify for the Superintendent’s certificate 
of Registration are rather more elaborate in the case of a corporation 
than in (say ) the case of a proprietary concern, it is thought sufficient 
of the purpose of this commentary if what is required of a corporation 
bo describe by way of example. 

In contemplation of the law of India, corporations aggregate may 
vary considerably both as to odgin and constitution. A corporation 
may be the creature of a special statute, or of a charter, or may be self- 
created by the assumption of such powers on the part of its original 
members as are permitted to them by the law of the land.* In the 
foregoing respects, corporations established under foreign law are 
recognised by the law of India. Accordingly, the Insurance Act, 1938, 
expressly indudee in its definition of “ Insurers ", those which in form 
are corporate bodies organised in accordance with the laws of a foreign 
country. 


I Sec. 07. • Where applicable to him. 

* Intilsn Oomponies Act (Vll of 19IS), sec. 5. 
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For prootioftl parpoees, iSo oUi^tions imposed oa aU " iwuten 
olaasified as owporotioas are very nearly uniform. Where disparity in 
treatment exists between indigenous and non-indigenous carporatums, 
the same is founded in a corresponding disparity in the treatment accorded 
to irationals and (Indian) non-nationals in the foreign country, or is 
plainly conditioned by circamstances peculiar to the individual foreign 
concem, or to the class of foreign undertakings to which the concern 
itself belongs. 

The statute Law relating to the ineorporstion in British India of 
corporations aggregate is the Indian Companies Act (VII of 1913) as 
amended to 1938.1 It is thought sufficient for the purposes of the present 
treatise to remind the student of the respective cleflnitionB of a private 
company and of a public oompany which are to bo found there, and to 
point out that the notion of *■ insurer ” as defined in the Insurance Act, 
1938, includes both the above-mentioned typos of corporation. 

The definition- of a private eomjwuy as referred to above is as 
follows ; — 

" (13) ‘private company ’ means a company which by its articles — 

(а) restricts the right to transfer the shares, if any ; and 

(б) limits the number of its members to fifty, not including persons 

who are in the employment of tlio company ; and 
(c) prohibits any invitation to the public to subscribe for shares, 
if any, or debentures of the oompany ; 

Provided that where two or more persons hold one or more shares 
in a companj- jointly they shall, for the purposes of this definition, be 
treated as a single member 

A public eomjMUiy is defined * as moaning “ a company incorporated 
under this Act or under the Indian Companies Act, 1882, or under the 
Indian Companies Act, 1886, or under any Act repealed thereby, which 
is not a private company.” 

Registration under Companies Act. — Begistration under the 
Indiim Companies Act is compulsory on companies other than those 
fwmed in pursuance of an Act of Parliament or some other Indian 
Law or of Roysi Charter or of hottera Patent. * It eeeaae that foraga 
companies (though certainly not expressly mentioned) are exempted 
from compulsory registration under that Act. Such companies, how- 
ever, though, in form, registered only in the country in accordance with 
irtiose laws they are incorporated, must, in substance, register in British 
India also, if they shall have established a place of business there on or 
after Ist April, 1914. For the statute imposes on every such company 
the duty of filing with the provinoi^ Registrar of Joint Stock Oompanies 
aD such information relating to itself as substantially conespondB with 
what is required for purposes of registration in the case of oompuifes 
incarpont^ under any of the former Indian Oompanies Acts. llMae- 
after, every such company, in ctmoectiem with such bnsinesB as it 
purposes to cany on in British India, must conform to the proviaioiis 
which ate to be found in Part X of the Indian Oompanies Act, 191S, as 
now amended. 


’ The principal amending ctatntM are XXII of 1036, XX of 1937, and II of 
IvSo* 

* OCmpaniaa Act. aso. 2 (Ut). 

* Ibid., tee. t (13A). 

* Ib4d„ aao. 4 (2). 
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As iJreadjr pitted oat, oorporstioos,' being insurera, must obtain 
from the Beseire of l^dia a statement that depoeita to the extent 
required prira to registratioa hare been made. 

The Application.— What has been said upon this topic in the earlier 
part of this chapter concerning foreign corporations with regard to the 
filing of documents applies equally to partnership firms or unincorporated 
bodiM of individuals. 

Where the firm is a foreign firm which has established a place of 
business in British India or which appoints a representative there with 
the object of obtaining insurance business, there must be filed with the 
Superintendent of Insurance within three months from the establishment 
of such place of business in British India or from the date of appointment 
of such a representative, the following documents : — 

(i) A Certified Copy of the Instrument constituting or defining 

the firm, which document if not written in English must be 
accompanied bj’ a tfertified Translation thereof. 

(ii) The name and address of some one or more persons resident 

in British India authorised to accept on behalf of the 
partnership firm service of process and of any notice required 
to be 8ervc<l on the insurer under tlie Act, together with a 
Copy of the relative Power of Attorney. 

(iii) A Statement giving the full address of the principal office in 

British India. 

(iv) A Statement of the class or classes of insurance business 

carrie<I on or to be carried on. 

(v) A Statement, verified by an -Affidavit, stating forth the special 

roquiremonta, if any, of the nature specilied in section 62 
of the Act imposed in the firm’s country of origin on Indian 
nationals ; 

and, in the event of any alteration being matlc in the address of the princi- 
pal office or in the class or classes of business carried on or to be carried 
on, or in any instrument hereinbefore referred to, or in the name of any of 
the persons hereinbefore referred to, or in the matters spticified in (v) 
above, the firm shall forthwith furnish to the Superintendent of Insurance 
particulars of such alteration. (Section 26.) 

9, The Certificate of Registration : when may be refused 

or postponed 

Under the provisions designed to achieve reciprocity of treatment 
for Indiana seeking to carry on insuranoo business abroad, the Superinten- 
dent of losuranee has no option but to withhold registration, or to canwl 
a registration already made, if ho is satisfied that in the coimtry in which 
the applicant has his principal place of business or his domicile, Indian 
nationals are disabled by the law or practice relating to or applied to 
insurance from carrying on such business there. And, generally, upon the 
Superintendent is imposed a duty to withhold registration in any case 
in which the conditions precedent to such registration have not been 
fulfilled. In the case of a I^vident Society registration may be refus^ 
until the Superintendent is satisfied that the rules of the Society comply 
with what is laid down in section 74 of the Act. 

When Gertiflcate Obligatory. — On being satisfied that ^ 
cant for legbteBtlon has MfiUed the requirements of the Act which 
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are applioable to him, tn« cmpennTMxaeDS ot insuranoe must forthwii^ 
put tM spjdioant’s niune upon the Begister of “ Inguiera ” and 
thereupon grant the insurer the statutory oertifioate that this has been 
done. 

The statute seems to require an executive act in writing on the part 
of the Superintendent of Insuranoe in cases whore he is minded either 
to refuse an application to be put upon the register of insurers, ix to 
cancel a registration of that character already nu^e. 

Appeals. — Such an executive act is referred to as “ an order ” ; 
and every such order on the part of the Superintendent of Insuranoe 
refusing to register or cancelling the registration of an insurer, as the 
case may be, is appealable to the principal court of civil jurisdiction with- 
in whose local liMts the principal place of business of the insurer or the 
propoeed insurer, as the case maj' be, is situate. ^ And the observatians 
made above as to consequential relief by invoking the appellate ot 
revisional jurisdiction of superior Courts will apply. Section 110 of 
the Act, by virtue of which, appeals lie from certain decisions of the 
Superintendent of Insurance to a Court of Justice, does not expressly 
deal with the case of an insurer who may be domiciled in British India 
but may have his principal place of business elsewhere, e.g., Burma or 
Oeylon. In such a case it is thought that the principal civil Court of 
that place in British India where the proprietor or proprietors reside 
would assiune jurisdiction for the purpose of giving roliof under this 
section. 

No appeal is expressly provided against a decision of the 
Superintendent when exercising his powers under section 3 (6) of the 
Act to withhold registration of a foreign insurer for want of reoiprooal 
treatment of Indian nationals under the law obtaining in the insurer’s 
or the prospective insurer’s country. It may be contended, h o wever, 
that it was the intention of the la^slature to give such an appeal and 
that the withholding of registration amounts to a refusal within the 
meaning of section 110. 


10. Certain Penal Sanctions 

It may be opportune at this point to note that the statute oreatoa 
OOTtain penalties of the kind mentioned above for any contravention of 
the Act on the part of an insurer.* Similar penalties are imposed upon 
oertsin persons purporting to be insurers within the meaning of the Aet 
but who have faii^ to obtain registration.* The inoidenoe of these 
penaltiee which are set forth in sections 102 and 103 of the Aet will be 
explained in greater detail hereafter. 

Penalties extending to imprisonment may be inHioted upon thoM 
^^rilfully making a statement false in any material particular, and knowing 
it to be &lse, in any Betum, Report, CSertifioate, Balanoe-eheet or other 
document required by or for any of the purposes of the Act.* 

OthOT ofihtnces punishable under the Act are those of wrongfully 
obtaining or withholding any property of the insurer or wilfully aj^dying 
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avudt property to purposes other than those expressed or authorized by 
the Ait,^ as also wrongfully diminishing of life insurance fund.* 

Non-ooi]^lianc6 with the provision prohibiting rebates other than 
those allowea in aooordanoe with the published prospectuses or tables 
of the Insurer is an offence punishable with fine which may extend to 
Bs.lOO unless committed by a person effecting or renewing a policy in 
which case his offence is punishable with fine which may extend to Bs.dO 
only.* 


Exemptions 

Total exemptions. — If, then, the Act creates, as it does, a number 
of total exemptions from those particular measures of control to which 
insurers generally are subject, many such are apparent rather 
than real, where the exempted concerns belong for instance to 
some class for which Governmental control is otherwise provided. The 
concerns exempted from the provisions of the Act, are. Trade Unions 
registered under the Indian Trade Union Act (XVI of 1926) ; 
Provident Funds to which the provisions of the Provident Funds 
Act (XIX of 1925) apply ; and, but only if the Superintendent of Insurance 
exercises his discretion to exempt, and then only to the extent specified 
in the relative order, (i) anj' Mutual or Provident Insurance Society, 
oom|K>sed wholly of Government servants, which has been exempt^ 
from any or all of the provisions of the Provident Insurance Societies 
Act (V of 1912) and (ii) any fund in existence before 27th January, 
1937, and which has been already recognized by the Central Government 
and which is maintained by or on behalf of servants of Government 
or of pensioners of Government for the mutual benefit of contributors 
to the fund and of their dependants. (Section 118.) 


Exemptions. — ^The conditions under which foreign insurers who no 
longer propose to carry on business or a class of business in British India 
after the Ist of July, 1939, save to the extent necessary for winding 
up the cltMs of business which they purpose to discontinue, are especially 
exeaipted frois tbe operation of the Act, have been brieBy referred to 
earlier in the present Chapter (sec p. 621, ante). They remain outside 
the operation of the statute so long as they have not on or after the 
Ist of July, 1939, entered into any “new” contract in respect of the 
class of business discontinxied before that date. 

The question must inevitabiy arise as to what is comprised in the 
notion of entering into any “new” contracts of that class. The answer 
presents no difficulty in roUtion to any class of insurance business which 
is oonoemed with property. The question however may be posed 
whether in regard to life insurance the conversion of a life policy into 
one of endowment or rice versa would be entering into a “new” contract^ 
within the meaning of the section. The answer would appear to depend 
upon the terms of the policy as issued before the commencement of the 
Act. If one of ite terms provides for conversion on demand or by any 
other arrangement specified in the instrument no “new” contract would, 
it is subndtted, have been entered into merely by giving effect to one 
of its stipulations. It would be otherwise if, by an agreement between 
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th* putias, m or aafaseqpiMit to the Irt Svly, 19W, or at any xatn 
eain^ iato eSaot oa or after tiiat date, there to be an aftoc^km 
made in the tenna of a preexisting instrument. That, it is sabmitt^ 
arould be to enter into a new contract and would acoordin^y bring the 
insorer ipto farto within the control of the statute for all purposes. 

12. Rules 

Statutory. — In this and the two chapters which follow fremient 
references are made to the Insurance Rules, 1939. These Rules have 
been made pursuant to powers created by the Act itself, and for that 
reason are rightly to be styled statutory rules. The Indian Companies 
Act to which statute many references are made in this and the succeeding 
chapters creates similar rule-making powers and the same have been 
widely exercised. Various other Acts alludod to in the text have also 
been implemented by statutory rules. 

A ^tutory rule has the force of law, and thus demands as much 
obedience as anything enjoined by the Act itself. There is, however, 
one important distinction between a statutory rule and anything enacted 
in the statute from which it derives. The former may have its validity 
challenged at any time, while the latter is something which the court 
called upon to enforce it must assume, if it be a public general statute, 
to be within the competence of the legislature which purported to make 
it law. It is otherwise, of course, in the case of a local statute ; for there 
a plea to the competence of the local legislature may be raised. 

The validity of a statutory rule may always be questioned, sometimes 
on the groimd that its subject-matter shows it to be outside the purview 
of the relative rule-making section. (JnstUuie of Patent Agents v. 
Lockwood, [1894] A.C. 347, 3^9, 360.) It is also liable to be held invalid 
as being unreasonable, or as being repugnant to the statute relied upon, 
or to some general principle of law. (Peek r . North Staffordshire Ry. Co., 
[1863] 10 H.L.C. 473; Dirkson v. O.N.Ry., [1886] 18 Q.B.D. 176; L. d, 
a.WJly. V. Bills, [1906] 16 L.J. K.B. 34<>.) 
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The Insurance Act, 1938 

GOVERNMENTAL CONTROL OF INSURANCE 
UNDERTAKINGS IN BRITISH INDIA 

II 

STATUTORY OBLIGATIONS ARISING AFTER REGISTRATION 

1. Preliminary. 2. Immediate obligations; — Registers— Accounts 
— Separation of accounts — Life Insurance Fund — Other special accounts 
relating to Life insurance — Aiulit. 3. Routine Obligations; — life 
insurance: actuarial report and abstract — iSiibinission of Returns — 
Signing of Returns — Additional or alternative Returns by insurers of 
foreign ori|dn — Compliance with the Indian Companies Act, 1913 — 
Abstract of prooeedings — Reports — Position of Lloyd’s local agents — 
Position of partnership hnns and individual concerns — Position of 
Provident S^eties. 4. Publication: — By insurers — By Government. 
5. Poweia of Suprinteodonl to Toviae and vnspect-. — As to RototBa — Aa 
to actuarial investigations or valuations — In the case of Provident 
Societies — Special inspection — Special aid to investigation- 6- Right of 
interested persons to copies of documents: — Returns generally — Memo- 
randum and articles — Accounts, statements, abstracts — Provident 
Societies’ documents — Mutual Insurance Companies and Co-operative 
Life Insurance Societies — Life insurance: questions and answers of 
proposer. 7. Special provisions concerning assets Investment — 
Statement of investments — ^Power of Superintendent to verify — Assets, 
in what name — Exemption of insurers domiciled in Indian States. 8. 
Forms. 9, Sanctions; — Service of Notices — Penalty for false statement 
in a document — Wrongfully obtaining or withholding property — Wrong- 
fully diminishing Life Insoranoe Fund — ^Loss sustained by insurer or 
policy-holder — Relief against liability — Cognizance of offences. 


1. Preliminary 

One of the prinoipaJ aims of the Legislature in putting those suooes- 
sive acts upon the statute book which are known as the Indian Compames 
Aots,^ from 1800 onwards, has been to ensure the maintenance in each 
Province of appropriate records exhibiting the busineas activities and 
the directorate of every existing company; and for that purpose the 
records maintained at each such Provincial Registrar’s oflSee are open to 
public inspection. 


^ A part of the Act today (mw. 277 to 277E) is expressly eonwniod ^th 

onmp^np^ Of th^ foregoing, five ieotions. 

vere fiisartad by the of i»se. They are la^y boRowed from an. 

EngBshstatuta. 
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Under the liimranoe Ant, 1938, thwels vested in the Sapcsinteadmib 
of Insorenoe a oorresTOndiiig doty to mamtaia records, similarly exhibit- 
ing the aotivitaee of all Inauranoe oonoems carrying on businesB in British 
Irk^. Such records are equally open to inspection.^ 

The procedure to be follow^ by companies in respect of making Um 
requisite Setums under the relative provisions of the several statutes is, 
in many respects, similar; and the underlying purpose may be regarded 
«8 the same. The immediate objects to be served, however, are distinct; 
for which reason, it is by section 117 of the Insurance Act, 1938, 
expressly provided that an insurer, being a company, is not by anything 
appearing in the Act, relieved of his duty to comply with the provisions 
of the Indian Companies Act, 1913, in matters not otherwise speoifioadly 
provided for by the Insurance Act itself 

It will be observed that the Act imposes upon life insurance concerns 
the creation of a special fund to be styled “ the Life Insurance Fund 
A special duty is also imposed in the matter of separation of accounts 
where the insurer is doing more than one of certain specified classes of 
business. 

The Act condescends to considerable detail in those of its provisions 
which have been framed to ensure that in the office of the Superintendent 
will at all times be found sufficient material whereby that functioiuuy 
can keep in touch with the activities of insinance concerns, and can easily 
detect any infringement of the insurer's statutory obligations. This is 
achieved by the provisions concerning systematic Reports and Returns. 
Over and above the obligations thus imposed, and which may conveniently 
be styled rontine duties, there are other obligations the breach of whimt 
could only be detected by inapeotion. Of such are the provisions touching 
the maintenance of particular Registers. 

In the case of insurers, being oompaniee incorporated in India 
or in the United Kingdom, the respective statutes applicable to cor- 
porations sufficiently provide for the proper auditing of accounts. The 
Insurance Act, 1938, however, extends to every insurer the obligation to 
have the relative accounts audited. The provisions touching actuarial 
reports extend to all insurers carrying on life insurance business. 


2. Immediate Obligations 

Re^sten. — The Act imposes upon every insurer (including Provi- 
dent Societies) the duty of maintaining a number of Registers.* The 
Act prescribes no particular fonn. In the case of all insurers the 
following registers must be opened and regularly maintained ; — 

(o) of Polidea ; Here must be entered, in respect of each Policy ,* 
(1) the name and addrew of the policy- bolder, (2) the date when the 
P<^y was effected, (3) a record of any transfer, assignment ot nomination 
of which the insurer hM notice ; 


■ Sm was. IS, IS, 20, 86 and 87 of tite Insurence Act, 1938. 

« 8ms. 14. 43. 79. 

* It a ooBoeived that the word “ Polkw " m uwd in sm. 14 shoald thsis ba 

S ' van a wide intsipretation, ao os to eovsr tM date ftom which the liaMlify UDder 
» contract attaches. AcioonUii|^y it ia suggeeted that in every re^atsT the 
kind oontenmlated there ahoold be a oolwim in which the date of any uto orcovar- 
note should ba aotamd, and anotbar oohnnn for the data on athieb the ttWtniMttt 
ranking oa a Poliey of Insniaaee was 00 * 00 % icanad. 



Gownimmted Control of Insurance Undertakings 533 

(() of deima : in which must he entcfed (1 ) the nature of the claim, 
(2) the (hkte when preferred, (3) the name and address of the claimant, 
(4) the date on which the clahn was discharged, or (6) the date of rejection, 
and, in that event, (6) the grounds of rejection ; 

(c) of Agents: showing (1) the name and address, (2) the date of 
appointment, and (3) the date on which the contract of agency was for 
any reason determined. 

The registration of licensed agents only is obligatory. Other agents 
with unexpured contracts are not required to be entered in this register. 

In the case of Provident Societies, registers similar to those enumeT' 
ated under (a), (b) and («) above are obligatory, though, curiously enough, 
the relative clause in section 79 prescribes, in the case of the register of 
agents, no more than the name and address as necessary to proper registra- 
tion. This, it is conceived, is a mere slip in draftsmanship. Accordingly 
it is suggested that the date of appointment and all other details shown 
under (e) above should in fact be made of record. 

In addition to the three registers referred to above a Provident 
Society must maintain a register ; — 

(d) of Members: exhibiting (I) the name, (2) the address, and (3) 
the occupation (if any). 

Within tho category of memlsT is to lie included a proprietor, 
director, manager or secrctaiy. 

Section 79, which deals with Provident S<K‘ietie8, expressly provides 
that all the registers enumerated above shall be kept at the society’s 
registered ofii<»e. There is no <‘orre8ponding provision in section 14, 
which deals with insurers in general. This omission is also, it is con- 
ceived, a mere slip in draftsmanship It is submitted that what is in- 
tojidod is that all such registers, in the case of a Company incorporated 
in British India, shall Ins kept at tho Company’s registered office, and in 
the case of other insuraix'c undertakings, shall be kept at tho particular 
concern's principal pla<"e of business in British India. 

Accounts. — Upon the subjwt of accounts the jmlicy of tho Insurance 
Act is to secure a largo measure of uniformity in method. The relative 
provisions are to be found partly in tho body of the Act, and partly in 
Schedules I, II and III thereof. By the scheme adopted, however; all 
insarers are by no means treated alike. 

In the case of Provident Societies the Act condescends to considerable 
detail, going, indeed, so far to lay down that such societies shall main- 
tain: — 

(/) A Cash Book : wherein shall be entered “all sums received and 
expended”, together with a proper reference to the relative subject- 
matter. It is further provided that there shall be si'parate entries for 
each class of “contingency s{iecified in station 65 ”. 

In the last-named section the relevant contingencies are set forth 
under some seven heads, namely, (a) the birth, marriage, or death 
of any person, or the survival by any jierson of a stated age or of 
some other specified contingency; (6) failure of issue; (c) tho occurrence 
of a social, religious or other ceremonial occasion ; (d) I<^ of, or retirement 
from, employment; (e) disablement in consequence of sickness or accident; 
(/) the necessity of providing for the education of a dependant ; and (g) 
other oontingenoy wfaiofa may be jaesoribed or which may be authorized 
hy the Provinoiail Government with the approval of the Central Govern- 
ment. 
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A Leiger-, and 

(3) A Jowned. 

liie Act is silent upon the question of account books in the oase of 
other insurers coming under the statute; but it is evident from the 
tmninology used, that the legislature contemplates the maintenance 
of such account books as are customary in modern commercial under- 
takings. 

'Ae Act condescends to mote detail in dealing with statements 
of account; and to the relative provisionB in that regard attention will 
now be dirtied. 

Corporations constituted under the Indian Companiee Act, including 
snbeidu^ companies (but not including an insurer recognised as a lociu 
agent of Lloyd’s) must prepare at the expiration of each calendar year 
certain statements of acoovmt in respect of all insuranoe business trans- 
acted.^ These are: — 

(1) A Balance Sheet : in the manner shown in Form A which will be 
found at the head of Part II of the First Schedule. The balance sheet 
must be prepared with an eye to the nine special regulations which figure 
as Part I of that Schedule 

(2) Profit and Lass account ■ This account will be prepared in the 
manner shown in Form B or C of Part 11 of the Second Schedule, and in 
accordance with the three special regulations Rpy)earing in Part I of that 
Schedule. The obhgation to compile a profit and loss account applies 
to all Indian Companies carrying on more than one class of insuranoe 
businees. Those whose sole concern is with life, fire, or marine insurance 
are specifically exempted. 

{3) A Revenue Account The prescribed form is Form D in Part II 
of the Third Schedule and the account must be- prepared in accordance 
with the ten regulations set out in Part 1 of that Schedule. 

Companies incorporated elsewhere than in British India and all 
other insurers not included in the categories immediately above-mentioned 
are to prepare Statements of Account on precisely similar lines, but, 
naturally, in respect only of the business done by them in Briti^ India. 

Accounts of any company which, prior to the commenoemeot of 
the Act, has prepared the particular balance shcetB and othw accounts 
in tKxxmfanoe vdth wbit is laid down in the Indian Life Amanuioe 
Compimies Act, 1912, or which has based its accounts upon the financial 
year, i.c., the year ending 3l8t of March, may be accepted, so long 
as a direction in that regard is obtained from the Central Govonuncnt. 
Permission to use this alternative period for accounting purposes 
is only available to such inaarers for a space of timo sufficient to 
enable them to readjust themselves in that regard to the new soheme 
prescribed by the Act. 

Partnership oonomns having their principal place of buainew in 
Briti^ India, or proprmtary concerns whose owners are domiciled in 
British India, must prepare statements of account on lines precissly 
similar to thom enumerated above. 

The statements of acoouot compiled by companies to whidi the 
Indian Companies Act applies will be signed in accordance with the pro* 
visions of t^t Act. In the esse of sii other companies, they most be 
si^ed by the eburman, if any, as well as by two diiectors and the 
principd officer off the company, k the case of a firm, such accow^ 
must be signed by at least two of the partimn. 
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S^^uration of Aooounta. — ^Inguieni other than those conoemed 
sole^ With life, firo or marin e, or solely with accident or misodlaneons 
insoianoe (including wOTkman’a compensation and motor oar insnranoe) 
an required to keep separate accounts of all receipts and payments in 
respect of each class of insurance business with wUch the undertaking 
is concerned.^ Rule 27 of the Insurance Rules provides that : — “Every 
insurer, so long as he has policies on the dividing principle remaining in 
force, shall submit all Returns required under the Act or these rules 
in respect of such business separately from the corresponding Returns in 
respect of other insurance business, and along with the revenue account 
shw also furnish, in respect of such business, Returns in Forms XII, XIII 
and XrV, respectively. Four copies shall be submitted of each of these 
three last-mentioned returns.” 

Life Insurance Fund. — The notion of insisting upon a fund to be 
styled “The Life Insurance Fund ” is borrowed from insurance legislation 
in England. A Life insurance fund in England is the creation of section 
3 of the Assurance Companies Act, 1909 (9 Edw. VII, c 49) By that 
section it was enacted that every company carrying on the business of 
life insurance should open and maintain a fund to bo so styled. Section 
10 (2) of the Indian Insurance Act, 1938, is in terms more or less similar 
to those used in the corresponding provision of the English statute. 

By the Indian statute the duty is imposed of opening and maintain- 
ing a separate fund to be called The Life Insuranoc F'und. As a matter of 
book-keeping, the statutory deposit made by the insurer in respect of life 
insurance business must lie credited to this fund, inasmuch as by the 
terms of the relative etuictment such dejiosit is to be deemed a part 
thereof. To the account so to be maintained is to be carried any excess 
of receipts over payments in respect of life insurance business transacted. 

The purpose of the fund is sufBciently shown by the terms of sub- 
section (3) of section 10. That suli-section reads as follows: — 

“The life insurance fund shall be as absolutely the security of the 
life policy-holders as though it belonged to an insurer carrying on no 
other business than life insurance business and shall not be liable for any 
contracts of the insurer for which it would not have lieen liable had the 
business of the insurer been only that of life insurance and shall not be 
applied directly or indirectly save as provided in section 49 for any 
purposes other than those of life insurance.” 

By section 49 of the Act, to which reference is thus made, an insurer, 
being a company incorporated under the Indian Companies Act or whioh 
is a partnership firm domiciled in India or which has its principal plaoe 
of business there, is prohibited in respect of any life insurance business 
respectively to declare or to pay any dividend to shareholders or any 
bonus to policy-holders except out of a surplus ascertained as the result 
of an actuarial valuation of the assets and liabilities of the insimr . 

It may here be nseful to refer to two English decisions as illustrating 
the uses to which such a life insurance fund may be put. In the first 
of these cases (/n re British Union and National Insurance Company, 
Ltd., [1914] 1 Ch. 724) Astbury, J., held that the statutory deposit forming 
part of the lifis insuranoe fund of a company whose insurance business 
inoloded life, lire and accident risks, was a security for the “life’ policy- 
holders only; that it rvas not a security for any other class of creditors, 


> Seo. 10(1). 
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mrm titoae having qpedal olaima against the partiotilar section of the 
eompan 3 r*g boainsaB iriiioh ooneen^ itself t^th life inauranoe. He 
held hovem, that, sabjeet to the olaims of the life policy-holdeTS, the 
atatutoiy deposit waa part of the general assets. Three years later, 
NevvDe, J. (In re National Standard Life Aeeurance Corporation, [1917] 
1 Ch. 193) had before him the claim of a liquidator to resort to the sta- 
tutory deposit made by an insurance company whose business was largely 
life insurance, in order to satisfy the costs of the liquidation proceedi^. 
While bolding that the effect of section 3 of the English Assurance Com- 
panies Act, 1909, was “that persons who have contracted with the 
oompany on a different basis from that of life assurance are not entitled to 
have pa 3 rment of their claims out of the Life Insurance Fund, which is the 
security of the life policy-holders”, the learned Judge (at page 198) con- 
tinued, “ I cannot see anything in that to prevent the Fund being appli- 
cable for the purpose of liquidation of a life assurance company where 
that company is being wound up.” 

Other special accounts relating to Life Insurance. — As will be 
seen hereafter, the Act imposes upon an insurer carrying on life insurance 
business in India the duty of providing for a periodical investigation into 
his affairs by an actuary. Where such an investigation into the financial 
condition of such an insurer is made as at a date other than the expiratiim 
of the year of account, the accounts for the period since the expiration 
of the last year of account and the balance sheet as at the date at which 
the investi^ion is made, shall be prepared and audited in the manner 
provided by the Act.* The statutory requirement as to audit generally 
will next he described. 

Audit. — ^The policy of the Act is to enforce upon every insurer the 
proper auditing of the various statements of account previoualy men- 
tkmed. Inasmuch as companies incorporated m India are obli{^ by 
the Indian Companies Act to adopt similar measures, the Insurance Act, 
1938, imposes no fresh duties of that character. In the case, however, 
of insurers other than companies mcorporated in India, a special audit 
n required ^ of the balance iheet, profit and loes account, revenue account 
and the pit£t and loes appropriation account.* 

The relative section provides that the auditor “shall in the audit 
of aO such accounts have the powers of, exercise the functions vested in, 
and discharge the duties of, and be subject to the liabilities and penaltiee 
imposed on, auditors of companies by section 145 of the Indi^ Com- 
panies Act, 1913.” An au^tor fail^ in his duty under the last- 
mentioned section is, aob-seotion (5) thereof, liable to be fined. It 
is a breach of duty if he be knowingly and wilfully a party to any defeolt 
on the part of those who themselves have duties to perform under the 
foregoing section of the Companies Act. 

By these means the statute achieves uniformity in statements of 
aooount, and places the responsibility for their accuracy upon a number 
of shoulders ; while at the same time securing to every insurer the neoeasaiy 
technical advice and assistanoe which the auditor is thus enjoiaed to 
fhmi^. 

Directors of joint-etodi companies are, in these days in India, si^* 
ciently conversant with the prindples governing a proper and snffleieitt 

* 8 «. 18 ( 6 ). ~~ 

* See. 12. 

* The form pieeoribsd for this fartter 00000111 io Form C of Fort U of the 
Saeond SdMdolo. 
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auditing of ocHupamiM’ acoounto to need no comment upon the same in 
any treatiae smdi as tiio preaent. Auditing in India, however, is nothing 
like 80 genwal in the case of partnership mms, and it is still rare in the 
case of bnsineaB undertakings owned by single individuals. 

3. Routine Obligations 

Life Insurance : Actuarial Report and Abstract. — ^The policy of 
the Act, amongst other things, is concerned to secure regular actuarial 
investigation of the affairs of insurers under the Act who are carrying on 
the business of life insurance in India. To that end it is provided in sec- 
tion 13 that in respect of all such business there shall be an investigation 
of that character every five years at least. Some insurance concerns, 
as the statute contemplates, will certainly be employing actuaries for 
some such purpose at much shorter intervals, e.g., annually, or whenever 
such an investigation becomes necessary with a \'iew to distribution of 
profits. 

The actuarial examination of the financial condition of the concern 
mxist include a valuation of the insurer’s liabilities. The actuary will 
naturally make a llejwrt to the Management, and from that Report the 
statute requires an Abstract to be m^e in accordance with the special 
regulations set forth in Part I of the Fourth Schedule to the Act. That 
Schedule contains some five regulations the last of which is definitive. 
The Abstract must have, as annexures thereto, some five Tabular 
Statements namely : — 

(!) a Consolidated Revenue Account, in Form G as annexed to 
Part II of that Schedule, for the inter- valuation period : except that it 
shall not be necessary to prepare such an account in respect of any class 
of businees so long as the insurer deposits annually with the Superin- 
tendent of Insurance an Abstract in respect of that class of business ; 
and 

(2) a Summary and y'aluation (in Form H, W'hich follows) of the 
policies included at the valuation date in the class of business to which 
the Abstract relates ; and 

(.?) a Valuation Balance Sheet (in Form I) ; and 

(4) a Statement (in Form DDD) of the additions to, and deductions 
from, the number of policies, and the sums insured thereunder for each 
class of life insurance ; and 

(5) a Statement (in Form DDDD) of particulars of policies forfeited 
or lapsed under each class of life insurance. 

The essential features of the Abstract itself, as required by the 
statute, are to be found in the special mles set forth in Part II of the 
same 8chodule.> 

There is next to notice the provisions as to yet a further Statement, 
which must accompany the Abstract and all the before -mentioned an- 
nexnres. Tliis Statement , if the actuarial investigation be made annually , 
need not be furnished annually. It is a sufficient compliance with the 
requirements of the statute if it be got out and furnished every five years, 
when, in anv event, an Abstract of the actuarial Report must, as already 
mentioned, be furnished. The Statement itself is to be appended to the 
Abstract and must be prepared in tabular form, and must contain certam 
prescribed information oonoeming the life insurance business actually in 


1 Pages Izicvi sf sM., post. And soe under sotuarial investigations, etc., at 
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toroe at tihe d»te to vbidi ^ aoooonts h«v« boen made up flor tli0 
purpoees of tbe Abstract. The character of the infonnation necesM^y 
for that poipose is to be found in tbe Fifth Schedule to the Act. The 
SUdement must be drawn in conformity with the six rules to be found in 
Part n of that Schedule, and with an eye to the five special regulations 
concerning the same matter which figure in Part I thereof. 

Submission of Returns. — ^All the foregoing audited Accounts and 
Statements referred to in section 1 1 as well as the Abstract and Statement 
refenred to in section 13 are to be printed and four copies must be famished 
as “Returns” to the Superintendent of In8uran<'e within six months from 
the end of the period to which thoj’ refer.* The relative section permits 
the Superintendent to extend the time for furnishing such Returns by a 
further period not exceeding three months. Moreover, insurers haviim 
their principal place of business or domiciled outside India, as also Britiah 
companies and partnership undertakings carrying on business outside 
as w^ as within British India, have nine months in all within which to 
famish the aforesaid Returns.^ 

Signing of Returns. — Of the four copies so to bo fumishod, one, 
in the case of a company, must be signed by the chairman and two 
directors as well as by the principal officer; and, if the company has a 
managing director or managing agent, by that director or managing 
agent. In the case of a firm, the Return must bo signed by at least two 
panels. In the case of an insurer being an individual, the insurer him- 
self must sign t 

Additional or alternative Returns by Insurers of foreign 
origin. — 

(a) Insurers domtaM oulsule British India or hamng their principal 
place of business there. Where under the law of the country in which 
such an insurer is constituted, incorporated or domiciled, he is requiied 
to file with some public authority of that country such documents as a 
baJanoe sheet, a profit and loss account, or revenue account or documents 
in the nature of a valuation report- or valuation statement, copies of any 
such documents must be famished to tbe Superintendent of Insuranoe 
in India along with the statements of account already referred to. In 
this manner tbe Superintendent in India can satisfy himself that such 
a foreign undertaking is not giving one picture of its affairs to its home 
coontry and another to the statutory authority in India. Where, 
however, such an insurer is not by the foreign law required to furnish 
documents of the character mentioned, he must file with tbe Superin- 
tendent of Insurance in India a Certified Statement showing his total 
assets and liabilities at tbe dose of, and bis total income and expenditure 
during, the period covered by the Statements of Account otherwise 
fumidied to the Supointendent as enumerated above. 

{b) Insurers of foreign origin toko have their principal place of bueiMts 
in Briltsh India are ealM upon to make Retums of a special eharsotor, 
where such insurers happen to be, under tbe foreign law, required to fur- 
nish to a public authority documents siibetantuilly of the same natnre 
as tbe returns mentionfid above. 

Such insurers most make these special Returns within rix moaths 
criculated from the end of the per^ to which they refer The spsoisl 


* S««. 10 (1). * ProTtoD to Me. 10 (1). « 8f0. M tIK; 
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Betunu ue enumerated in sub-eeotioD (2) of section 16 of the Act. Theee 
are;— 

(1) 4 certified copiee in the English language of every Balance Sheet, 
Account, Abstract, Report and Statement supplied to the public authority 
of the country in which the insurer is constituted, incorporated or 
domiciled, as the case may be. 

(2) 4 certified copies in the Engtish language of a Statement (audited 
by a person duly qualified under the law of the insmer’s country) showing 
the assets held by the insurer in India. 

(3) For each class of insurance business carried on, 4 certified copies 
of a Revenue Account, compiled in the manner and in the relative forms 
which are shown in Part II of the Third Schedule of the Act, and similarly 
audited. Such Accounts must be compiled in accordance with the 
regulations set forth in Part I of that Schedule. Details in respect of 
each class of business transacted in India must be shown separately. 

(4) 4 certified copies in the English language of an Abstract from the 
relative valuation report in respect of all Life insurance business transacted 
by the insurer in India. This will be prepared in the manner prescribed 
by section 13 (1) of the .\ct to which attention has already been drawn. 

(5) 4 certified copies in the English language of a Declaration in the 
preecribed form stating that all amounts received by the insurer, directly 
or indirectly, whether from his head ofiSce or from any other source outside 
India, have been shown in the Revenue Account, except such sums 
as properly appertain to the capital account. 

Unhappily there is no such “prescribed form’’ in any of the Sche- 
dules to the Act. The necessity of properly specifying this class of 
income is emphasised in Note (e) appended to Form D, shown in Part II 
of the Third Schedule. All that appears to be requisite, however, is a 
statement that the requiioinenta of this Schedule in respect of revenue 
account has been complied with, bj' the inclusion of the items specifically 
mentioned under item (5) above.* The declaration might, it is thought, 
be set out at the foot of the Revenue Account. 

Compliance with the Indian Companies Act, 1913. — To prevent 
overiapping and to mitigate hardship to insurers, being companies 
incorporate in India, there is a sensible provision * when'bv, instead of 
furnishing to the Rt'gistrar of Joint -Stin k Companies accounts and 
balance sheets in strict accordance with wndion 134 of the Indian Com- 
panies Act, 1913, copies of the accounts and balanci' sheet as furnished 
to the Superintendent of Insurance may bo filcil wnth the Registrar of 
Joint-Sto^ Companies, and the same shall be n'gardcd as compliance 
with section 134 (/) of the Indian rompanies Act 

Exemption : No insurer is exempted from the necessity of submitting 
accounts and a balance sheet. But by section 17A an exemption is con- 
ferred upon all insurers in respect of the preparation, audit and submission 
for any aooounting year which has expir^ before the 1 st April, 1939. For 
such a 3rear it will suffice if the accounts and balance sheet be prepared, 
audited and submitted in accordance with the law previously in force. 

Abstract <rf proceedings. — Insurance companies incorporated in 
India are required by seotion 19 of the Act to furnish to the Superinton- 
deut an abstraot of the proceedings of every general meeting. Tliis 


* What is statad under (&) above is taken directly from sec. 16 (S) (d). 
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dooument must reach the Superintoadsnt vithiii thirty days {torn the 
date m which the ndatiTe tac^mg was heldA 

In this oonneotion it shonld be noted that, by section 100 of the 
Insurance Act, Mutual Insiuanoe Companies and Co-operative Insurance 
Societies are permitted an alternative, and obviously less expensive, 
nmthod of sending out notices, and of calling the attention of their mem- 
bers to the audited balance sheet, revenue account and other kindred 
documents, than is provided by the provisions of the Indian Companies 
Act, 1913.* The privileged corporations mentioned above may, instead 
of aeadiBg the notjees and the copies of the balance sheet, revenue 
accounts and other documents which they are required to send to their 
members under sections 79 and 131 respectively of the Indian Companies 
Act, publish such notices or documents ome in a newspaper published 
in the English language, and once in a newspaper published in an Indian 
language, circulating in the place where the principal office of the company 
or society is situated: provided that, where any of its members are 
domiciled in a province other than that in which such principal office is 
situated, the publication of the aforesaid notices shall be made in a 
newspaper or nen'spapers published in the principal languages of that 
province and circulating therein. Though not very happily worded, the 
intention of the proviso appears to be to make it obligatory on the 
company or society, if and when adopting this alternative method of 
pubheation, to publish its notices and the copies of the other statutory 
documents mentioned above in the newspapers of every province in whi<^ 
one or more of its members reside. 

Reports. — Section 18 of the Act imposes upon all insurers the duty 
of furnishing to the (Superintendent a certified wpy of every report on 
the affairs of the concern which may be submitted to the members or 
policy-holders thereof. The statute insists that such a copy shall in 
every instance be funiisbetl “immediately after” its submission to the 
members or policy-holders, as the case may be. 

Position of Lloyd’s local agents. — The student will have appre- 
ciated from the. dewription above given of the obbgations imposed as a 
matter of routine upon insurers generally, that the position of a local 
agent of Lloyd’s is not different from that of any other insurer. If the 
agency be held, for example, by a company or firm incorporated or domi- 
cQed, as the case may be, in India, the provisions relating to insurers so 
jdaoed will apply. SimOarly, if the agency be held by a firm or a ccwpoia- 
tion of foreign origin, the corresponding obligations already described for 
«i insursr so situated will be applicabk. Where the agepey is held hy 
an individual insurer the agent has only to comply with whi^ is lequhed 
of other individuals so placed. 

Position of partnership firms and individual concerns. — ^In 
the matter of routine obligations under the Act, partnership firms or 
individuals, domiciled or having their principal place of business in 
British Indiis, will act in confonnity with what is required of oompanies 
so placed. Similarly, what is required of companies of foreign mgin is 
required of partnondiip firms or individuals in a oorresptmdii^ pod^kiD. 
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Positioti of ProTldent SodetlM^The position of Providemt 
Societies is in some sense peculiar. The Act place# them in two groups. 
A Provident Society which Mys or undertakes to pay on any policy rf 
insurance an annuity exceeding Rs.SO or a gross sum exceeding Bs.500 
(exclusive of any profit or bonus) is, in matters of accounting, actuarial 
investigation, as also in all routine matters concerning Returns, placed 
in the same position as any other insurer whose status is that of a corpora- 
tion. Consequently in all such matters, and save to the extent already 
noticed in this Chapter, the provisions concerning them which appear 
in Part 11 of the Act, apply to such Provident Societies. All other ftovi- 
dent Societies capable of being registered under the Insurance Act, 1938, 
are in respect of the aforementioned matters made the subject of special 
provisions which are to be found in Part 111 of the Act.i It is those 
special provisions relating to Provident Societies of the last-named cate- 
gory to which the readers’ attention is now directed. 

(1) AcamtUa and annual slatementa. WTiat is required* is; 

(i) a Revenue Account and Balance Sheet in the prescribed form 

and verified in the prescribed manner.® 

(ii) a Report on the general state of the society’s affairs. 

(iii) a Statement showing separately for each class of contin- 

gency ; — 

(а) the number of new policies effected, the total amount 

insured thereby, and the total premium income received 
in respect thereof, and the number of existing policies 
discontinued during the year with the total amount 
insured thereby, and 

(б) the total amount of claims made and the total amount paid 

in satisfaction thereof. 

(iv) a Statement shoti'ing details of every insurance effected on 

a life other than the life of the person insuring. 

(v) a Statement showing the total amount paid as allowances 

to agents and canvassers. 

The statute requires the accounts to be prepared for each calendar 
year, and the Statemente and Reports to cover the same period. Provi- 
dent Societies, however, already registered under the Provident Insurance 
Societies Act, 1912, ♦ may, for the first two years after the eommehcement 
of the Insurance Act, 1938, continue to use the financial year for the 
above purposes. 

(2) Separation of accountii. Where tlie society effects policies of 
insurance in connection with more than one class of contingency,* 
separate accounts must be kept in respect of each class. (See section 84.) 

(3) Audit. The provisions as to audit are identical with those already 
described in the case of other insurers. 

(4) Quinqumnial Report and Abatract. Unless the rules of the parti- 
I'ular society provide for actuarial examination into its affairs at any 
shorter interval, the Act requires such an investigation to be made every 
five years at least.* The investigation contemplated will include 


• 8«o. 641. (But see proviso.) * By nee. 80. 

• By Hula 20 of the Insuiance Buies, 1939, those must bo proMred m 
Moonlenoe with Forms VII end VllI ; end strict regeitl muot bo paid to the 
instruotions eimeeriiia thereon. 
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vahiatfan of Mabaittai aod aintii. AetoAty te inquired to rqpoft ' 
upon uid oompQe an Abetinct tiiiereiiora in whum shall be stirted; — 

(a) the general imnoiples adopted in the valoation, inolodin^ the 
SDWthod by which the valuation age of lives was asoertained, 
(h) the rate at each age of the mortality and any other fitotor 
assumed and the annuity values used in valuation, 

(c) the r o o o rv o values held against policies effected, 
id) the rate of interest assumed, and 
(e) the provision made for exjienses. 

Appended to the foregoing Report and Abstract most be a Certificate, 
signed by a principal officer of the society, to the effect that all necessary 
materials have bran placed at the actuary’s disposal, and that full and 
accoiate particulars of every policy under which there exists an actual 
or contingent liability have alra bran furnished to the actuary. 

(5) Special duty oj actuary. Should any such actuarial investigation 
diow that the financial condition of the society is such that no surplus 
exists either for distributiun as bonus to the policy-holders, or as dividend 
to the shareholders, a duty is cast on the actuary to state in his report 
whether, in his opimon, the society is insolvent, and if so, whether it 
should be wound up or not Tlie actuary' should also state the extent 
to which, in his opinion, existing contracts should be modified, or existing 
rates of premium adjusted, so as to make good the deficiency in the 
assets.^ 

(6) Betume. All the foregoing documents mentionni are to be 
regard^ as Returns which apparently must be furnished to the Super- 
intendent of Insnrance in origmal.* 

The society must have its materials ready fur actuarial examination 
within three months from the end of the period to which such materials 
relate. The Actuarial Report and Abstract mentioned above must be 
fumished to the Superintendent within the period of three months there- 
after.* 

Provident Societies incorporated as companies under the Indian 
Gompanies Act may avail themselves of the same privilege as has been 
deecribed m relation to other companies so sitaated, namely that the 
BUag with the Begirtrar of true copies of bahutce sheets, etc., farmAed 
to the Superintendent of Insurance is to be deemed a suffiemnt oompUanoe 
with the provisions of section 134 of the Gompaniee Act.* 

(7) AriiMirKii eoMminetton of scheme*. Part III of the Act contains 
important provisions * touriiing a thorough examination by an actutuy of 
ea^ and every scheme of insurance which a Provident Society has alreMy 
in operation or propoaes to put into operation. 

The main i^eguard created by these proviBona, read as a whrde, 
is that an actnariaT certificate as to the Bonndnees of any new soheme 
ia made a condition precedent to the legality of conthmiog the soheme 
mr of putting it into operation, as the ease may be. 

Looking at these provisioiis in more detail,* the student will note: — 

(i) niat no pimnium or eontribution in oonneotion with a new srihsme 
may be recrived by Provident Societies nntil the actuary’s oertifloate 
shall have first been obtained forwarded to the Supwintendeat of 
insaranoe. 


> See. 81 (>). The actiuuy must r^rt iu the nuBnar praseribed by Bats St 
(aoe p. sevii, 

* See. >S. • See. St (3). « See. M (Sb 

• See see. SS (11 (6). 
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(ii) ltat,4nai«n»tt»r<rf«Mting80faeme«,M^ 

is mad» mbjeot to the ecretiny of the SupOTintendent 
it If, in his o^on, the proposed alteration is such as 
interests of ^ existing poui^-holders. 

In this TO^ti^ it is to be observed that the society, if met with 
such a prohibition by the Superintendent, may yet proceed with the 
altered •o^e. « »t first discharge, to the satisfaction of the Superin- 
tendent, all liabilities to policy-holders dissenting from the alteratira. 

(iii) That all pre-existing schemes on the part of a society registered 
under Act V of 1912 must, within six months from the commencement 
of the Insurance Act, 1938, submit every such scheme to actuarial exami- 
nation; and that it is the duty of the actuary to report thereon and of the 
society to furnish the Superintendent with (apparently) the original of 
every such report. 

(iv) If the actuary called upon to investigate an existing scheme 
reports it as actuarially unsound, the Superintendent is obliged to 
prohibit the further operation of the scheme; and the society should 
not receive any premium or contribution or effect any policy in connection 
with the prohibited scheme after the expiry of one month from the date 
of prohibition. 

The society thereafter shall, where its assets are sufficient for the 
purpose, set apart out of such assets a sum sufficient in the opinion of the 
actuary to meet the liabilities incurred under the discontinued scheme. 
Where, however, its assets are not suflficient, the society must, within 
three months ^m the date of discontinuance, make an application to 
the Court praying for on order modifying its existing contracts or, in the 
alternative, for the winding up of the society. 

(8) Special duty of actuary. W'here no routine actuarial investiga- 
tion into the Society’s affairs shall have taken place within two years 
preceding the date on which the actuary may be called upon to examine 
some eidsting or proposed scheme, the actuary must include in his 
report on that scheme his opinion as to whether the assets of the Society 
are sufficient to meet its liabilities under all the existing schemes, and, 
if not, how, in his opinion, the existing contracts should be modified.* 


proposed alteration 
, who may prohibit 
unfairly affects the 


4. Publication 

By losuren. — It la forbidden to imnirers to publish in British 
India any Betum in a other than that in which it has been fur- 

nished to the Superintendent.* In this ccninection it is important to 
remember that tbs woid “Betom” within the meaning of the relative 
sections oompiises audited accounts and statements requited by section 
11 as well as the atwtraot and any of its annoxures and appendix state- 
ments rendered obligatory by seotimi 13 of the Act, as aim any of the 
special accounts, statementa, abstraota and declarations required in 
the oase of certain foreign oonoerna and which are dealt with in section 
16 (2) of the statute. 

It is permissible, however, for an insurer to publish for purposes of 
commercial puUiolty a true and accurate abstract from any document 
roming within the category of a return, as undeietood by the statute. 
It is touB evident that whM is intended is to permit insurers to publish 



ita intwtmefi 

11 -' 

any buoIi & letura, bo longaB tbe pBrIrjkttbliidiBd b» itself aoowHlXA^ 
bat that aay attempt to summariBe the return as a trhole or in pint wo«^ 
ooRBtitate an infiru^ment of the prc^ibition as to “form”. So moA 
for the rights of publication acoorded to inaaren titemselves. 

By Government. — The Act, however, makes it a matter of oUigation 
on the Centra) Government > to cause to be published annvu^lyi Mtd in 
such manner as that Grovemment may direct, its own summary of tile 
aooounts balance sheets, statements, abstracts and other returns fbr* 
nished under the Act, or purporting to have been so furnished to the 
Superintendent. The publication so enjoined on the Central Govern- 
ment refers to the returns for the year preceding the year of publioatiaa. 
The statute permits Government to append to these annual publications 
any note of its own and to include an^' correspondenoe relating to the 
matters published. 

5 . Powers of Superintendent to revise and inspect 

The statute gives to the Superintendent very wide powers for the 
purpose of securing accuracy in the information furnished to him in 
any return or actuarial report. The relative sections in that regard 
applicable to insurers other than Provident Societies are sections 2], 
22, 33 and 34 ; while those relating to Provident Societies are sections 
86 and 87. 

As to Retoms. — Should it appear to the Superintendent that any 
return is inaccurate or defective, be may — 

(i) require the insurer to furnish suppiementaiy information or to 
correct information already supplied. In this connection the Superin- 
tendent is empowered to demand that the correction of supplementary 
information be certified either by an auditor or by an actuary ; 

(ii) serve a Notice on the insurer calling upon him to produce for 
his examination at the insurer's principal place of bnsinesB in Brititit 
India any book of account, register or other document, or supply any 
statement specified in the Notice ; 

(iii) examine any of the insurer’s officers on oath in relation to 
any retnm. 

The Superintendent is furthermore entitled by the express temu 
of clause (d) of section 21 (/) to decline to accept any Betum which, in his 
Ofbaan, appears insocurste or defective in any respecti unless such 
inoccaracy ^oU have been corrected, or the deficienov sap{Ad, before the 
expiry of one month calculated from the date on which the Superintendent 
has levered to the insurer a requisition calling upon the latter to correot 
the inaeoiiraoy or supply the deficiency, ss the case may be. 

If, in the oircuiiistanoes named above, the Superintendent exercises 
his right to decline to oeoept any Return, the statute provides that the 
insurer is to be deemed to have failed to comply with the provWooS of 
section 15 or 16 of the same, as the ease may be. 

Appeal. The ssetioa permits the insurer, if dissatisfied witii the 
exerdse of the Superintendent's powers in the above regard, to move the 
Oourt for a dhedaon on tiie Supenatendent to oeoept sinfo retom or 
returns os the Superintendent may have refused to acoe^, or ficr aaoeder 
canoeiUiig any order poaeed of the ohorsetM' described under 0)| (U) 
or (iii) above. Sooh on i^ipticatioii must be mode on Notioe to toe 


* 8SC.M. 
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gnperintendent, who ma^ be heard, and the statute places uprai the 
insurer the onus of satisfying the Court that the action complained of was 
in the circumstances unreasonable. 

As to actuarial investigations or valuations.— If in the opinion 
of the Superintendent it appears that an actuarial investigation or 
valuation of the kind above described * does not properly indicate the 
condition of the affairs of an insurer by reason of the faulty basis adopted 
in the relative valuation, ho may serve upon the insurer a Notice calling 
upon him to show cause why a further investigation and valuation should 
not be made at the insurer's expense by some actuary appointed by the 
insurer for the specific purpose and approv'od by the Superintendent. 
The relative section provides that the insurer is to be given an opportu- 
nity of being heard before any order directing such further actuarial 
investigation be mode. It is important to notice that the only ground 
upon which the Superintendent may exercise his power to have a further 
actuarial investigation made is " the faulty basis ” adopted for the purposes 
of the valuation in the first instance. 

In the case of Provident Societies. — The kindred provisions relat- 
ing to Provident Societies us to inspection and enquiry by the Superinten- 
<lent are not in similar terms, and accordingly ne^ special description. 

By section 86 it is n\udc obligatory on every Provident Society to 
keep its b(K>ks at all reasonable times open to inspection by the Super- 
intendent or by any jierson appointed by him to inspect them. The 
section also empowers the Superintendent to give permission to any 
member or policy-holder of a Provident Society, pursuant to a proper 
application to him in that behalf, to inspect the society’s books; and such 
permission must be honoured by the society. 

The statute, by section 87, imposes upon the Superintendent the 
duty of visiting, personally or by deputy, the princijial office of every 
Provident Society at least on<» in every two years, for the purpose of 
enquiring into the solvency of the society and the manner in which its 
business is conducted. He may, indeed, make such a visitation at any 
time. He may also serve upon the society a Notice giving it an oppor-i 
tunity to show cause why he should not dmect an enquiry of the abovrf 
character to be made by an auditor or an actuary appointed by him iri 
that behalf. t 

The resufj^ of an}’ such enquiry’ as mentioned above, whether made by 
himself or by iiis deputy (including any auditor or actuary specially 
appointed for the purpose) must be recorded in a special Report and the 
same must be kept in the Superintendent’s office. A copy of every 
such Report is to to sent to the Society concerned. 

Ap^l. By section 110 (/) (r) the statute provides an appeal^ 
against an order by the Superintendent directing an enquiry under* 
section 87 by an auditor or actuary. The appellate tribunal is the 
Court. 

Special Inapectloii. — Over and above the casual or routine in 
vestigations of which mention has been made in the fore^ing parts of 
this Chapter, the statute provides for a special invesltff<^t<M into the state 
of an insurer’s bosanees. Such an investigation (which in the caption 


t Maassly tans under tee. 13, as to whioh see p. 537, onM. 
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to seotioiia 3S and S4 is designated aa ’‘inspection’’) may oi^ be canisd 
ont in the particular events contemplated by the statute. Ihese are:->- 

(i) if the Snperintendent has reason to believe that the interests 
of the pc^oy-holders are in danger; or 

(ii) if he has reason to believe that an insurer is unable to meet his 
obligations; or 

(iii) if he has reason to believe that an insurer has made default in 
oomjdying vrith any of the provisions of the Art ; or 

(iv) if he has reason to believe that an offence under the Act has been, 
or is likely to be, committed by an insurer or any officer of an insurer; or 

(v) if the Superintendent receives a requisition for such an inspection 
signed by shareholders of an insurance company not less in number 
than one-tenth of the whole body of shareholders and holding not less 
than one-tenth of the capital; or 

(vi) if the Superintendent receives a similar requisition signed by 
not lees than fifty life policy-holders, holding pobdcs which have been 
in force for three years or more, and which are of a total value amounting 
to not less than Rs.50,000. Note, however, that every such requisition, 
whether by shareholders of an insurance company, or by policy-holders 
of a life-insurance oonoem, must be supported by an affidavit. 

Nature of proeeedinga. The proceedings contemplated by the statute 
enable the inspector to examine on oath any person who is or has been 
an officer of the insurance concern in relation to its business ; and makes 
it obligatoiy on all such persons who are or have been such offioers to 
produce aD books snd documents in their custody or power which relate to 
the insurer's busbess; whik it makes any person refusing to produce 
any book or document which it is Us duty to produce, or who declines to 
answer any question relating to the insurer’s affairs, liable to a penalty 
in the nature of a fine not exceeding Rs.60 in respect of each offence. 
The relative section * further provides that all expenses of snd incidental 
to such an investigation shall be paid by the insurer. 

The results of soy investigation made pursuant to the special powers 
of the Superintendent mentioned above must be embodied in a report, 
of which one copy is to be furnished to the insurer oonoemed, the other 
bring made of record in the office of the Superintendent. 

Consequent upon the result of any such investigation as is oontmn- 
piatod by section 33, the Superintendent may require toe insurer oonoemed 
to oomfiy, within a time to be epecified in the relative Notice (not being 
leas than IS days iktm the receipt of such Notice), with any direction 
which may be issued towards remedying the defects disoloeed by the 
inveetigation.* 

Appeal. An insurer aggrieved by any proceeding or threat of any 
proceeding by way of special investigation under section 33 may move 
the Court for an order ^bidding the action complained of. The appli- 
oatioo must be made on Notice to the Superintendent and the leiattve 
provisionB of the statute in this regard plaoes upon the insarer the ena* 
of satisfying the Oourt that the ac^n complaiit^ of was, in the dream- 
stMices, unnecessary. 

Special aid to Investigation* — ^The ordinary course of basiocss 
which insurera, eataUished in British India, must needs panm are such 

* See. S4, sttmethig the provirioas at eee. 140 of the ladiaa OoaspaaiM Act* 
1913, 
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M would, ill tiio^ regard, preterit no obstacle to any of the prescribed 
investigations or other rantrols contemplated or created by the statute. 
It might be otherwise with insurance concerns doing business in British 
India, but established or constituted outside this country. Consequently 
the le^ji^ture has thought fit to make special provisions for any such 
posubility. Reference is here made to section 64, whereby it is enacted 
that every insurer having his principal place of business or domiciled 
outside British India, shall keep at his principal office in British India 
such books of account, registers and documents, as will enable a proper 
compilation to be made of the accounts, statements and abstracts re- 
quire of him by the Act, and to aid the Superintendent in checking 
them. 

6. Right of interested persons to copies of documents 

Returns generally. — ^The statute regards the public generally as 
potentially interested in every Return furnished to the Superintendent 
under its provisions. Accordingly it enacts, firstly, that such Returns, 
or oertifi^ copies of them, shall be open to general inspection at the 
office of the Superintendent ; and, secondly, that anyone may procure 
a copy of any such Return, or any specified part thereof, on payment. 
The requisite fee is calculated at six annas per hundred wor^ or any 
fractional part thereof : any five figures counting as one word.^ 

Memorandum and Articles. — The same section imposes on in* 
suranoe companies the duty of supplying to any policy-holder, properly 
applying therefor, a copy of the memorandum and articles of association 
of the company, on pajTnent of a fee of one rupee. 

Accounts, Statements, Abstracts. — In the matter of accounts, 
statements and abstracts compiled and furnished to the Superintendent 
in accordance with the provisions of sections 15 or 16 of the Act, any 
policy-holder may, at euiy time aithin two years from the date when any 
such document was filed, apply to the insurer for a printed or certified 
copy of the same. It then becomes obligatory on the insurer to meet 
the applicant’s requisition either within 14 days after the insurer is 
constituted, incorporated, or domiciled in British India, or, if received 
later than that, then within one month of the date of the application. 
A similar application may be made by any shareholder of an insurance 
company; and such an application must be met by the company within 
similar respective periods. In the case of a special investigation made 
under section 23 , and pursuant to a requisition by policy-holders, copies 
of the i^tive Report must be furnished to the policy-holders concerned, 
whether a special application in that regard be made or not. 

Provident Sodedea' documents. — Similar provisions have been 
made In the ««« of Provident Societies * in respect of all statute^ 
Returns mid Reports, whereby any member or policy-holder may, within 
two years of the date when the relative document ^s filed, make an 
application for a copy, which must be furnished to him within 14 days 
from the receipt of nis application, on pa 3 rment of a fee of one rupee. 

> 8m. SS movidM that anv return huniahed to the Superin to i d ent, onoa it 
luw been certifiM bv «*-.u be deemed to be e return eo himiehed; end copies 
oertifled by biw, to be receivable in evidence as if oiiginale, unices variation nape 
the orU^ be proved. 

* Bee. as (1). 
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nie Report of any Inquiry, whether routine or special, of the 
diaraoter contemplated by section 87 of the Act, is to be open to inspeo* 
licm at the ofiSoe of the ^perintendent to any member or policy-holder 
of the society concerned. There is no provision, however, entitling a 
member or policy-holder to obtain a copy of the Report, either from the 
Superintendent or from the Society itself. 

Any member of the public is entitled by the statute ^ to a copy of 
the Rules of any Provident Society on payment of a sum not exceeding 
a rupee, and every member of a Provident Society may on demand be 
furodsfaed with a copy free. 

Mutual Insurance Companies and Co-operadve Life Insurance 
Societies. — By section 101 of the Act any member of a Mutual Insurance 
Company or of a Co-operative Life Insurance Society may make demand 
to the company or society respectivel 3 ' for a copy of any document 
furnished to the Registrar of Companies under the provisions of section 
134 of the Indian Companies Act. or to the Registrar of Co-operative 
Societies of the pro\’ince in which the Co-operative Life Insurance Society 
is registered ; and a copy of an}' document 8f)e<'ified in the relative requi- 
sition must be furnish^ to the member within 14 days of his application. 
The application itself must, however, be made within two years of the 
date when the relative document was filed with the particular Registrar 
cemoemed. 

Life Insurance : questions and answers of proposer. — Policy- 
holders of Life Insurance concerns are by section 51 of the Act entitled 
on payment of a fee not exceeding one rupee to he sup]tIiod with a certi- 
fied copy or copies of any questions put to them together with the answers 
thereto (where incorporate in the relative proposal), or which appear 
in the medical report in connection therewith.* 

7 . Special Provisions concerning assets 

Investment. — Certain insurers are required to invest and to hold 
invested a prescribed amount of their assets. 

In the ease oj a Provident Society, unless it already holds invested 
in Government securities or in securities mentioned or referred to in sec- 
tion 20 clauses (c) and (d) of the Indian Trusts Act (II of 1882) to the 
extent of 50% or more of its total assets, the Society must invest all 
surplus assets in such securities until the amount so invested reaches a 
sum re pre s e nting not less than 50% of its total assets.* That ralio of 
invested, to total, assets, once reached, must not be lowered.* 

Save in the case of the statutory deposit made under section 73 of 
the Act all funds or investments of a Piovident Society must be kept 
in the name of the Society.* 

The other ineurere, the investment of whose assets, in a prescribed 
manner, is made a matter of statutory obligation, are those canying on 
Ute business of life insurance. In tbmr cases the rdative provisions are 
rather more complicated. 

(i) Every life inenrer ineorporated or domiciled in Britiah India or 
incorporated in or domiciled in the United Kingdom is required at all times 
to invest and hold invested assets, equivalent to not less than 66% of 
the sum of (a) the amount of bu i^bilitm to potiey-holders in India on 

> Sec. 76. 

• Qoeetiom pot to • Hfe who w m* the poUov-bolder am oottiile the iMlvUege. 

»8«.86(i). ejtu, •8ee.ed(t). 


OovmmenkJ. CotOrd of Inaurcmee Undertakings 649 

account of matured clainu, and (6) the amount neceeeaiT to meet the 
liability on polides maturing for payment in India : after deducting from 
that total sum, firstly, the statutory deposit in respect of that ^I«um of 
insurance business, and, secondly, the sum total due to the insurer in 
respect of loans granted by him on policies. It is laid down in the relative 
section that the manner of the investment will be as follows namely : 

(а) 26% in Government securities, 

(б) 30% either in Government securities, or other approved 

securities or any securities guaranteed as to principal and 
interest by the Government of the United Kingdom. 

(ii) An insurer incorporated or domiciled elsewhere than in British 
India or the United Kingdom must at all times invest, and hold invested, 
assets equivalent to the figure representing his total liabilities as cal- 
culated under (i) above. 

Of the assets so to be invested 33J% must be invested in Government 
securities, and the balance invested in the manner prescribed under (i) 
above. 

Time given to pre-existing insurers. An insurer who was already 
carrying on life-insurance business in British India when the Insurance 
.Act, 1938, came into operation, is given a period of four years, calculated 
from the commencement of the Act, within which to carry out the 
prescribed investment of assets, i.e., 55%. or the total sum as above 
calculated, as the case may be. During the aforesaid period he must 
achieve investment of one-quarter before the end of the first year, 
raising the same to not less than one-half before the end of the second 
year, and raising again the sum invested to not less than three-quarters 
by the end of the third ycar.‘ 

(iii) Insurers incor[K>rute«l in British India, one-third or more of 
whose share caftiial is owne<i by iiHlivuluals domiciled elsewhere than in 
British India or the Unite<l Kingdom, or whose governing body consists 
to the extent of one-third of such foreigners, are requir^ to invest to 
the extent and in the manner shown under (ii) above. 

Particular Trusts. Insurers falling within the categories shown 
under (ii) and (iii) alxjve must plat-e the assets which are required to 
be HO investe<l in the hands of trustees: such trustees to be resident in 
British India, and to be approved by the Central Government. Every 
such statutory trust must be efifected by a proper instrument to be 
approved by the Central Government; which instrument shall define the 
manner in which alone the subject-matter of the trust shall be dealt with. 
The investments so made are to be held in trust for the discharge of 
matured claims, as well as to meet all other liabilities on policies 
maturing for payment in India. 

Statement of investments . — very insurer carrying on the business 
of life insurahro (not being a Provident Society) must twice in every year, 
namely, within 14 days of the 30th of June and within 14 days of the Slst 
Decemter, furnish the Superintendent with a statement showing, m 
at the said dates, the assets held invested in accordance with the provi- 
sions of section 27. Every such statement must be certified by the 
insurer's principal officer. 

Power of Superintendent to verify. — ^For the purpose of ve^yi^ 
for hinuedf how far the provisions of section 27 in the matter of invast- 


> See. 27 (S). 
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meat ImTe been eomplied with, the Sapufntendent is giren the widee4 
poaiible powers: the operative w(»ds in the relative aub-aeotion entitling 
him “at any time to take snoh steps as he may consider necessary fat 
the inspeotkm or verificatitm of the assets”; and the insurer is enjoined 
strictly to meet every requisition made by the Superintendent to that 
end.1 

Assets, In what name. — Except tboee assets which consist of 
deposits lodged with the Reserve Bank of India, or which may be vested 
in trustees, all assets must be kept in the corporate name of the under- 
taking, if a company; if a firm, then in the name of the partners ; if an 
individual, then in the name of the proprietor. 

Exemption of insurers domiciled in Indian States. — ^By 
section 116 the Central Government may, by notification in the official 
gasette, exempt any insurer constituted, incorporated or domiciled in 
an Indian State from the provisions of section 7 or section 68 relating to 
deposits or those contain^ in section 27 (2) relating to the keeping of 
assets in India. Such exemption may bo either absolute, or subject to such 
conditions, or modifications as may be specified in the relative notification. 

The reference to the particular sections mentioned above has the 
e£R»ot of bringing not only ordinary insurers, whether corporations, 
partnership concerns, or single individuals, domiciled in an Indian State, 
but all Provident Societies there as well as all Mutual Insurance under- 
takings and those concerns similarly situated which would be within the 
definition of a Co-operative Life Insurance Society as given in section 
96 (1), clause (6) of the Act. There is nothing in the Act to indicate the 
drenmstanoes under which foreign insurance concerns so situated would 
be afforded exemptions not granted to other non-British Indian under- 
takings. Consequently nothing but experience will show to what 
extent, if at all, Brithdi Indian commercial interests may be adversely 
affected by such exemptions. Presumably any such exemption would 
be contrary to the policy out of which is some day to arise a Federated 
India; but, as already observod in the previous Chapter of this treatise, 
tha Act does not appear to envisage Federation. 

8. Forms 

Every insurer registered under the Act must deposit and keep 
deposited with the Superintendent copies of all standard forms of policy 
ianied by him in India.* 

The Central Government may, on the application by an insurer 
(not being a company) or of its own motion, but with the oonsent of the 
insurer oonoemed, alter the forms set out in the various Schedules to 
the Act, for the purpose of adapting them to the circumstances of the 
psrticalar insurer and in respect of the buaness of that insurer only.* 

P. Sanctions 

Service oi Notices. — ^The relative section in this regard may be set 
out in extenso : — 

"111. (I) Any process or notice required to be swved on an 
insurer or Proiideni Society shall be suffickntly served if addressed to 


1 Bw. 28 (2). 
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any person registered with the Superintendent of Insurance as a person 
authorised to aooept notices on behalf of the insurer or Provident Society 
and left at, or sent by registered post to, the address of such person as 
registered with the Supe&tendent of Insurance. 

( 2 ) Any notice or other document which is by this Act required 
to be sent to any policy-holder may be addressed and sent to the person 
to whom notices respecting such policy are usually sent and any notice 
so addressed and sent shall be deemed to be a notice to the holder of such 
policy: 

Provided that, where any person claiming to be interested in a 
policy as transferee, assignee or nominee has given to an insurer or to 
a Provident Society notice in writing of his interest, any notice which is 
by this Act required to be sent to policy-holders shall alro be sent to such 
person at the address specified by him in his notice.” 

Penalty for false statement in a document. — The relative penal 
section is section 104 and is in these words: 

“Whoever, in any return, report, certificate, balance sheet or other 
document, required by or for the purposes of any of the provisions of this 
Act, wilfully makes a statement false in any material particular, knowing 
it to bo false, shall be punishable with imprisonment for a term which 
may extend to three years or with fine which may extend to one thousand 
rupees, or with both.” 


Wrongfully obtaining or withholding property, — By section 
105 any director, managing agent, manager or other officer or employee 
of an insurer who wrongfully obtains possession of any property of an 
insurer, or who, having such property in his possession, wrongfully 
withholds it, or wilfully applies it to purposes other than those expressed 
or authorised by the Act, becomes liable, on the complaint either of the 
insurer or of any member or of any policy-holder, to be punished with a 
fine which may extend to Rs. 1,(KH). By the same section the Court 
disposing of any such eoiiii>laint may order the offender to deliver up 
or to refund within a time which the Court may itself fix, any property 
thus WTongfullj’ obtained or dealt writh. In default of compliance with 
any such order the offender may be imprisoned for any period not exceed- 
ing two years. 


Wrongfully diminishing Life Insurance Fund.— By the provi- 
sions of section 106, a special sanction is created in protection of the Life 
Insurance Fund of which mention bos been made above. 

If the Court, profierly promoted in that behalf, is satisfied that 
there has been a diminishing of any life insurance fvmd consequent upon 
any contravention of the -Act; every person who at the time of such con- 
travention was a director, manager, liquidator or any other officer of the 
insurer, shall be deemed in respect of such contravention to have been 
guilty of misfeasanoe ^ in relation to the insurer concerned, unless such 
person establishes that the contravention occurred without his consent 


» The word comes to us from the French and out of the Latin. Litendly it 
maana "imadoing", in the eenae of oommitting a wrongful act; and its ongi^ 
connotation wm troinaw QradunUy it more and more associated with 

the notion of an impro^ performanoe of a Uwftil act, usually importing neglige^. 
Th«ro ia authority for suggesting tbst now-a-days ains of omiaaion aa well u thoae 
of aommWoD are ^thinuie concept of “miifeoaanoe”, as a term of art. (Sea per 
Kakawioh. J., Ba Livanool BouaJuU Slorat, 89 LJ.Cai. 617, commenting on Ba 
H'edgiMMd OmI Co., 47 L.T. 012.) 
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or QODiiiTaDce and was not £sciliated by kny neglect or omission on bis 
part. 

The proceedings may be initiated on the application either of an 
insnter, or of any member of an insurance company, or of any policy* 
holder, or of the liquidator of an insurance company (where the same is 
in liquidation). For the purpose of disposing of an application under 
this section the Court is endowed with all the powers of which a Court 
is possessed when acting under sections 235 and 237 of the Indian Com- 
panies Act, 1913. The Court is furtlier sptecially empowered by the terms 
of section 106 of the Insurance Act, 1938, to assess the sum by which the 
life insurance fund has been depleted, and to order any person found 
guilty of the misfeasance alleged to contribute to that fund by way of com- 
pensation either the whole or any part of the sum so assessed. 

No proceedings of the character contemplated by section 106 can 
be initiated unless the applicant shall have first received the sanction 
of the Advocate -General of the Province in which the insurer's principal 
place of busineas in British India is situated.^ (Section 107.) 

Loss sustained by insurer or policy-holder. — It is important 
to notice yet another sanction imposed by the statute to meet cases where, 
by breach of the statutory directions concerning the investment of assets 
(section 27), or of those touching loans (section 29), any loss has been 
OccadcHied either to the insurance concern itself or to any [olicy-htdder. 
In such a ca.se it is provided * that every director, manager, managing 
agent, ofiSoer or partner who is knowingly a party to the particular 
braoch, shall (without prejudice to any otlier penalty to which he may 
be liable under the Act) be jointly and severally liable to make good 
the amount of such loss. 

Relief against liability. — Wide powers are provided by the 
Act whereby honest officials who have acted reasonably may obtain 
some measure of protection against the extremity of those penal sanctions 
which are the creation of the statute. The powers of relief with which 
a Court is entrusted in such circumstances are contained in scctitm 108. 

Cognizance of offences. — ^No Court inferior to t hat of a Presidency 
Jdogistratc or a Magistrate of the Ist Class, may try any offence under 
the statute, (tiection 109.) 

The statute provides no appeal from a conviction of any ofEenoe. 
It is submitted, however, that a High Court may be moved in its Bevi- 
siona] Juriadic*tion against the judgment of any inferior Court trying 
an offence under this Act, upon any ground alleging an error of law or 
an erroneous decisiem upon a mizcKi question of law and fact. 


‘ Many ProvinoM have no such officer. Perhaps the sanetion of the cMoior 
OoveminMit Pleader or Advocate practising in the local High Court or before the 
Court of a Judicial Commiasioner would, in any such ooee, suffice. 

* By sec. 30. 
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The Insurance Act, 1938 
GOVERNMENTAL CONTROL 
III 

1. Preliminary. 2. Provident Societies The new legislation— 
Rules — Registered office — Publication of authorized and subscribed 
capital. 3. Mutual Insurance Companies and Co-operative Life Insurance 
Societies : — Nature of Mutual insurance— Co-operative Insurance Societies. 
4. Amalgamation and transfer of business; — Amalgamation or transfer 
by private arran^ment — Sanction of the Court — Scheme open to inspec- 
tion — Procedure in Court — Amalgamation or transfer before registration — 

Statements to be lodged with the Central Government. 5. Winding up; 

Insurance Companies, (a) By the Court, (b) Voluntary, (c) Under the 
Court's supervision — What companies may be wound up under the Act 
— Primary and Secondary Companies — Alternative to winding up of Life 
Insurance Com panics — Re<luction of contracts — Who may apply — Afifairs 
of insurers other than companies— Valuation of assets and liabilities, (o) 
Life Insurance busineH.s, (h) Business other than life insurance — Separate 
valuation for Life Insurance — Prooeslure as to prima facie surplus — Partial 
winding up — Return of deposits — Notice of, and right to dispute, 
valuation, fl. Dissolution of Ih-ovident Societies: — Winding up — The 
alternative to winding up — Appointment of liquidator — Powers of 
liquidator — Books — Taking charge — Ascertainment of liabilities — Notice 
— Persona interested to lx* bound by notice — Statutory Meetings — ^To 
whom applications are made — Disposal of application — Subsequent 
statutory meeting— Committee of inspection — Return of compulsory 
deposit — Administration and distribution of assets— Liquidator may be 
guided by Companies Act — Penal sanctions — Proceedings after winding 
up — Final statutory meeting — Proceerlings after final statutory meeting — 
Eteclaration of dissolution, and discharge of liquidator — Unclaimed monies. 


1. Preliminary 

The present Chapter is devoted to a number of topics to which not 
more than a passing reference seemed ne«*88arv for the objects aimed 
at in previous Chapters of this treatise. It remains to notice certain 
provisions of law which peculiarly concern societies which are to be 
classified as Provident Societies, or which concern Mutual Insurance 
Societies or Co-operative Insurance Societies only. There will then 
— if our commentary upon the Insurance Act, 1938, is to be in any 
sense complete— remain two other topics affecting all classes of insurers 
eligible for registration under the statute. In so saying reference is, 
in the first place, intended to those provisions of the Act which relate 
to the amau^mation or transfer of one insurance concern to or with 
another similar undertaking, as the case may be; and, in the last 
^laoe, to the machinery which is created by the statute for the purpose of 
‘ winding-up 
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The se-oalled Provident Society of modern times is a speoialixed 
form of 'what used to be called a Friendly Society. The first of sudi 
societaeB origiimted in England in the seventeenth oentuiy. Its object 
was definitely insurance.^ As sJready jwinted out, the orif^al Friendly 
Society ■was only one of many institutions having kindred aims which 
gradually became serious rivals to the private insurer. In course of time 
eometies of this type, formed for the mutual aid of their own members 
rmJy, attaiaad such numbers and importanoe that it became neoeeeary 
to devise special legislation for their registration and control. In 1896, 
there 'was passed in England the Friendly Societies Act * which grouped 
such societies, according to their principal objects, into five categories 
for the purposes of definition. The Friendly Society was therein defined 
as one created “for the purpose of providing, by voluntary subscriptionB 
of the members thereof, with or without the aid of donation, for 

(o) the relief or maintenance of the members, their husbands, 
wives, children, fathers, mothers, brothers or sisters, nephe'ws 
or nieces, or wards being orphans, during sickness, or other 
infirmity (whether bodily or mental), ir old age (which shall 
mean, an}' age after 50), or in widowhood, or for the relief 
or maintenance of the orphan children of members during 
minority ; or 

(h) insuring money to be paid on the birth of a member's child, or 
on the death of a member, or for the funeral expenses of the 
husband, wife, or child, of a member, or for the widow of 
a deceased raoruber, or (as respects persons of the Jewish 
Persuasion) for the payment of a sum of money during the 
period of confined mourning ; or 

(c) the relief or maintenance of the members when on travel or 

search of employment, or when in distressed circumstanoee, 
or in case of shipwreck, or loss or damage of or to boats or 
nets; or 

(d) the endowment of members, nominees of members, at any 

sgs; or 

(e) the insuT'nce against fire (to any amount not exceeding £16) 

of the tools, or implements of the trade or calling, of the 
members: 

Provided that a Friendly Society which contracts with any person 
for the aasnrance of an annuity exoe^ng £50 per annum, or of a gross 
Bom exceeding £200, shall not be registered under this Act.” 

By the time the notion of insurance had spread to India, the prin- 
ciples of mutual insurance, and the machinery created by the Friendly 
Societies in aid of their rnembeni had taken a firm hold in Great Britain 
and her colonies, as 'well as in parte of the (Continent of Europe and in 
America. The reader, perhaps, will have noticed that of the nineteen 
insurance undertakings enumerated in Chapter I of thia treatise* as 

* Sm Chapter 1, p. B, 

* 5S A 80 VTct., o- J8. Tb«re bad been lagialation oonowning Friendly Bo olat i oi 
in Eii)g)aiid in I87S, 1887, 1880 and 1808. 8aoh aocietlee still play a moat fanp ortsnt 
part in the national life. They are now governed by a seriea of Statutas psaseu 
rwtaraea 1028 and 1930. (Inonatrial Aataranoe Act, 1028; Industrial Aaiiawce 
(Jovanila Sooiatiea) Aet, 1028; and the mdustriai Aamianoa and Iriaoifiy Boetstiea 
Aflt. 1020.) 
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having been e^bliahed in India between 1847 and 1899, no fewer ilian 
sixteen embodied the principle of mutual insurance, or indicated by their 
name the concept of the Friendly or Provident Society as we now know 
it. -Three inde^ include the word “Provident” in their name. 

In 1912, the Indian legislature enacted the Provident Insurance 
Societies Act (V of that year) wherein a Provident Insurance Society was 
defined as “any jwrson who, or body of persons, whether corporate or 
unincorporate which, receives premiums or contributiotjs for insuring 
money to be paid on the birth, marriage, or death of any person or on 
the happening of such other contingency or class of contingency as may 
be prescribed. ” The power to prescribe additional contingencies or 
classes of contingencies, and thereby to extend the application of the Act 
to the receipt of premiums or contributions appropriate to the particular 
contingency so introduced, was conferred on local Gtovernments by 
section 24 of that Act. 

By section 5 every Provident Insurance Society was required to 
make rules, to a free copy of which every member was entitled; and such 
rules were required to specify the object of, and the name and registered 
oflSoe of, the society: to prescribe the proportions of the annual income 
derived from premiums or contributions which might properly be dis- 
bursed for the expenses of management; and, in the case of a society 
which by nile or practice divided any part of its funds, the society’s 
rules were to provide for the payment of all debts by the society existing 
at the time of the division, before any such division could take place. 

Every pre-existing Provident Insurance Society was allow^ three 
months within which to bring itself within the provisions of the Act and 
to get itself registeretl. .Any Provident Society thereafter coming into 
existence was to register and otherwise fulfil the conditions prescribed 
by the statute. 

The new legislation. — Byswtion 123 of the Insurance .Act, 1938, the 
whole of the Provident Insvirance .Societies .Act, 1912, has been repealed, 
though much of the wording of the repealed statute has been re-enacted. 

If the student will compare the definition of a Provident Society 
in section 65 of the Insurance Ai-t, with the definition of a Friendly 
Society under the Englikh .Act of 1896.1 he will see that the Provident 
Society under the law of India today takes the place, and is intended 
to fulfil the functions, of the Friendly Society of former times. He will 
note also that the provisions of section 66 of the Insurance Act, 1938, 
excludes from the <lefinition of a Provident Society under the Act any 
association which holds itself out as insuring or paying annuities above 
a specified sum, jirst as the proviso to the definition under the English 
statute excludes insurance of that kind above a specified figure. 

The provisions of Part HI of the Insurance Act, 1938, upon the subject 
of Working Capital, as also those relatuig to Compulsory Deposit, have 
already been noticed in the present treatise.® They mark a considerable 
improvement upon anything attempted in previoiis legislation. It re- 
mains to draw attention to what the Insurance Act, 1938, has to say upon 
the subject of a Provident Society’s rules. 

Rules. — ^It must be romerabored that the rules of a Provid^t 
Society are intended to provide for matters which, in the case of a 
trading corporation registered under the Companies Act, or of a society 


’ See Appeodbe I, pp. xxiv-v. pott, and p. 6M, ante. 
* See Copter IX, pp. 008, OSO, ante. 
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registered to promote ohuitable objeota or those of a soientifio, literary, 
or artistic nature under the Indian Statute XXI of 1860, are covered ^ 
its Men>orandum and ArticleB of Association, Accordingly, as a primaiy 
measure of control, the statute condescends to prescribe a numbw 
of matters which must be dealt with by a Provident Society’s own set 
of rules. The relative sections are 74 and 76. To the provisions of 
these sections must be added those contained in Rule 19 of the Insurance 
Bulee. To sub-rule (2) thereof baa been relegated the function of 
repealing all rules m^e by virtue of section 24 of the Provident 
Insnrance Society’s Act, 1912.* 

Registered office. — Section 77 of the Insurance Act, 1938, for 
aD practical purposes re-enacts the provisions of section 12 of the 
Provident Insurance Societies Act, 1912, and makes it obligatory on every 
Provident Society to maintain and register an appropriate office on the 
outside of which must be displayed in a conspicuous position the Society’s 
name rendered in legible characters. The section also imposes upon a 
society the duty of giving Notice to the Superintendent of any change 
in the location of its office uithin 28 days of the occurrence of any such 
change. 

Publication of authorized and subscribed capital. — It is in- 
cumbent npon a society from time to time to publish by Notice or 
advertisement, or in some other official manner, a Statement of the 
amount of its authorize<l capital. Wherever such publication is made, the 
statute insists that such a Statement shall include the amount of capital 
which has been subscribed, showing also the amount actually paid-up.^ 

3. MtUual Insurance Companies and Co-operative 
Life Insurance Societies 

The Insurance ,\ct, 1938, relegates such of its provisions as concern 
Mutual Insurance Companies and Co-operative Life Insurance Societies 
only to a special part of the .statute. Ibis is Part IV, which consists of 
six sections. These have been referred to in earlier parts of this treatise. 
It is thought therefore that no further commentary upon those sections 
is necessary. It may be, however, that the student reader has no very 
distinct idea — despite the definitions contained in section 95 of the Act — 
of what constitute the essential features of Mutual Insurance or Co- 
operative Insurance. It is to be noticed that whereas a Mutual Insurance 
Company must be registered under one of the Indian Companies Acts (and 
therefore becomes amenable to the provisions of that Act as well as to 
those affecting it in the lasuranoe Act, 1938), a Co-operative life Insu- 
nnce Society is one which is cither registereei under the Co-operative 
Insurance Societies Act, 1912, (which statute is neither repealed nor 
amended by the Insurance Act, 1938) or which is the creature of some 
provincial statute governing the r^[istration of Co-operative Societies. 
Both types of body corporate are founded for the benefit of tbeir members 
only; arid no one but a member can be a policy-holder. 

Nature of Mutual Inanrance.— The essence of mutual iiumnnee is 
an agreement between the members that each shall oontribote upon 
a prescribed basis to the claims of all other members. As afae^y 
remarked, assoemtaons of people bound by a common agreemsot, 


r Appsodix Q, p. aevi, post. 
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oontraotdng with one another, in the aforesaid manner and for the 
aforesaid purpose, was a very early development in the history of in- 
surance in Europe. The common law of England did not regard such an 
association as a corporation at all, nor did it create such rights for the 
members inter ee as arise in the case of an ordinary common law partner- 
ship. It was decided that the liability of its members was several and 
not joint, and was limited to that proportion of any claim preferred which, 
under the relative rules, a member had agreed to bear. See Re London 
Marine, [1809] 8 Eq. 176; Re Oreat Britain Mutual Life, [1880] 16 Ch.D. 
246. In Tyaer v. Shipoumers’ Syndicate, [1896] 1 Q.B. 135, and Leo 
Steamship Co. v. Corderoy decided in tbe same year (1 Com. Cas. 379 at 
381), the presumption was held to be that a mutual insurance company 
was an association of individual insurers with individual liability only. 

If such an association consist of more than twenty persons it must, 
if it is to lie recognised, have registered itself under one or other of the 
Indian Companies Acts, unless it is a joint family caiTting on a joint-family 
trade or biisincss. The relative sub-section of section 4 of the Indian 
Companies Act is, for all practical purposes, tolidem verbis section 4 of the 
English Com|)anic8 .Act of 1802, reproiluced as section 1 of the English 
Comfianies Act, 1908, and again as section 357 in the .Act of 1929. By 
the provisions of all these no company, association or partnership 
consisting of more than twenty persons" was to be formed for the purpose 
of carrying on any business that had for its object "the acquisition of 
gain by the company association or partnership or by the individual 
members thereof," unless registered as a company under the Act. The 
following cases may be referre<l to as e.stablishing the principle that a 
Mutual Insurance Society or Association, the members of which pay a 
dejwsit, and who by the rules ate severally liable to contribute rateably 
to losses, is an association of persons " carrying on a business whose object 
is the acquisition of gain to the individual members;” Re PadsUnv Total 
Ixm, [1882] 20 Ch.D. 137; Re Arthur Average Association, [1875] L.R. 10 
Ch. 542; Cornish Mutual v. Inland Revenue, [1926] A.C. 281. 

The Insurance Act, 1938. recogni.scs as companies only such Mutual 
Insurance Companies as have registered themselves under one of the Indian 
Cum|)aniea Acts. The liability of the members in such cases will be 
found expressed in the articles. There is, of course, nothing to prevent an 
association of this kind bringing itself within the Indian Partnership 
Act, 1932 ; and in every such case the Insurance .Act, 1938, will regard the 
association not as a company but os a partnership concern. 

Ck>-operatlve Insurance Societies. — It is to bo noticed that the 
Act of 1912 keeps alive* every existing society which had been registered 
under the Co-operative Credit Societies Act of 1904. The objects for 
which a Co-operative Stwiet v under the Act of 1912 had been incorporated, 
as also the conditions under which it purposed to achieve those objects, 
and by which its business to that end is conducted, are to be found, 
not in a Memorandum and Articles, as in the case trith Mutual Insurance 
Companies, but in what are styled Rules and Bye-laws; which Rules and 
Bye-laws, by section 10 of the Co-operative Societies Act, 1912, are to be 
kept open at the registered address of the society for the inspection of 
the public, free of charge, at all reasonable hours. 

It is lastly to be notio^ that the Insurance .Act, 1938, is only conoern- 
od with such Gotoperative Societies as by their rules and bye-laws hold 


* Bysso. 4B. 
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themaelves out as willing to assure the lives of their members. 0o> 
opraative Sodeties so pontioned beoome, by virtue of the provisions of 
section 95 of the Insurance Act, “Co-operative Life Insurance Societies'* 
within the meaning of that Act ; and, as such, they cannot carry on 
business of life insurance after the date prescribed by the Act without 
registering themselves thereunder. Every such pre-existing sodety 
is aUowed one year in which to comply with the provisioiu of the law 
and is obliged, during that period so to amend any rule or bye-law, 
made under the Co-operative iSocieties Act, 1912, or under whatever 
Provincial Act has given it birth, as the case may be, as to see that no 
such rule conflicts with its duties under the Insurance Act, 1938, 
or with any statutory rule made and published thereunder. To that 
extent the provisions of the Insurance Act, 1038, miut be taken as over- 
riding anything in the before- mentioned statutes. 


4. Amalgamation and transfer of business 

The main purpose of the Insurance Act, 1938, being the control of 
insurance undertakings in British India, it should never be a matter of 
iudifferenoe to the Central Government that registered insurers should 
transfer their undertakings one to another or in any way amalgamate. 
Accordingly we should expect to find in the statute appropriate provisions 
to mtaUe Government to keep an eye on events of this character; as also 
in some measure to control such amalgamations or transfers as might 
otherwise have the effect of sacrificing the interests of policy-holders to 
those of shareholders or others. The legislature, not unmindful of these 
dangers, has enacted special provirions to deal with them. These are to 
be found in sections 35 to 37. The student wilt observe that the statute 
permits, in general, the acquisition of one insurance business by 
another by means of ordinary contract as well as the amalgamation 
of two or more concerns by private treaty. In certain instances, 
however, the statute interferes, and insists that the amalgamation or 
transfer proposed shall be submitted for tbe approval of the Court. 

Amfllgam arltin or transfer by private arrangement. — On an 
amalg amation taking place between any two or more insurers, or where 
any business of one insurer shall have been transferred to another, the 
insurer carrying on tbe amalgamated business or the insurer to whom 
the businesB is transferred, as the case may be, must within three months 
oaloolated from the date when the amalgamation or transfer shall have 
been oom{fieted farokb to the Centra] €>ovemment a number of doounwnts 
Qwdfied in section 37. These are; — 

(1) a certified copy of the agreement or deed under which the 
amal^mation or tran^r has been effected. 

(2) a document styled a ikdaratwn, wherein must be stated the 
nature of every payment made on account of the particular amalgamation 
or transfn', togethn with tbe name of the payee or myeM and oo ao l n di n g 
with a Dedar^ion that to the best of tbe declarants belief eve^ payment 
made or to be made to any person whatsoever on account of the amalga- 
mation or transfer has bm included and fully set forth, and that no 
other payumt beyond those so set forth have been made or aie to be 
made eitber in money, polioiee, bonds, valuable seourities or other 
property by or with the knowfed^ of any parties to the unalganuittoB 
or trsn^. 



Oov&Timental Control 


659 

(3) OBrtified oopios of the st&teiiietits of the assets and liabilities of 
all the insurers concerned. 

(4) certified copies of the actuarial or other reports upon ■which the 
agreement or deed was founded. 

It IB evident from the nature of the document^ described under 
(2) above that everything falling within the legal concept of “considera- 
tion” must be declared. The requisite Declaration must be signed by 
every insurer concerned. In the case of a company, the signatures must 
be those of the Chairman and the principal officer. 

The intention of the legislature in regard to amalgamation and 
transfer by private arrangement would thus appear to be to provide for 
no more than a record of the circumstances under which such a transfer 
of interests in insurance concerns has been carried out. The statute 
makes no provision for any corresponding record to be furnished to the 
Superintendent of Insurance ; nor does it confer a right on any one to 
inspect the documents so to be filed with the Central Government. More- 
over, save to the extent mentioned in the next succeeding paragraph. 
Government does not assume any jxiwer to interfere with the private 
arrangements of the parties concerned in any such transfer or amaJgama- 
tion of interests. It is submitted therefore that no such private arrange- 
ment, once completed, could be attacked under the statute. 

Sanction of the Court. — Certain classes of insurers carrying on the 
businesa of Life insurance in British India are prohibited by the statute 
from transferring under private arrangement those interests to any other 
concern, and from amal^mating their business in life insurance with that 
of any other undertaking. The prohibition does not necessarily extend 
to the whole of an insurer’s undertaking, but only to that part of it which 
is concerned with life-insurance business. The classes of insurers affected 
by the prohibition are partnerships or individually-owned concerns 
domiciled in British India, or having their principal place of business there, 
and insurance companies incorporated in British India.* 

Insurers so placed are required, by section 35 of the Act, to prepare 
a formal scheme and submit the same to the Court having juii^ction 
over some one of the insurers concerned. The scheme so to be prepared 
must set out the terms of the agreement imder which the transfer or 
amalgamation is proposed to be effected, and must clearly show all 
further provisions necessary to give effect to it.* 

Before anv such scheme can be laid before the Court the following 
procedure must be followed : — 

(1) The Central Government must be notified of the intention to 
transfer or amalgamate. The requisite notice must be served at least 
two months before the Court can be moved. 

(2) The notice must be accompanied with a statement indicative 
of the nature of the amalgamation or transfer proposed, as the case may 
be, and mving also the reasons which underlie the proposal. 

(3) Together with the notice and the aforesaid statement must go 
certified copies of the following documents: — 

(i) A draft of the agreement or deed under which it is proposed 

to effect the amalgamation or transfer. 

(ii) Statements of the assets and liabilities of aU insurers oon- 

oemed in such amalgam ation or transfer. 


‘ 8m aw. S7. oL (5). 

* Bm. W (1) and (2).* 
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(iii) Tbe aotuuild ttr other raports on whioli Uie sdbone isliimkbd, 
inoludinff * report by an indepenmnt artuary^ on tbe 
proposed amalgamation or tranrfer. 

It would appear that the coarse of action laid down above is a duty 
which devolves upon every insurer whose life-insurance business is to be 
the subject of transfer. It would also appear that in the case of two 
insurers proposing to amalgamate, the onus of furnishing the requisite 
infcnmation to Government is shared by every party to the arrangement, 
who must thus independently furnish the requisite information. 

Scheme open to inspection. — By sub-section (3) of section 35 a 
duty is imposed upon every insurer concerned in a transaction involving 
transfer or amalgamation of life-insurance business to maintain copies 
of the documents furnished to Government, not only at his principal 
office in India, but in all his branch offices and uith his chief agencies in 
India, and to keep the said documents open for the inspection of his 
members and policy-holders for the spare of two months preceding tim 
date contemplated for making the requisite application to the Court. 

Procedure in Court. — On the making of the application for sanc- 
tion of any such scheme as is contemplated by the statute, the Court 
has a discretion to direct that a notice of the application be sent to every 
holder of a life policy concerned who is resident in British India or in any 
Indian State. The Court is enjoined to cause a statement of the nature 
and terms of the proposed amalgamation or transfer to be published in 
such manner and for such period as it may direct. Any director, any 
policy-holder, and eify other person considering himself interested, may 
apply to be heard before the Court passes any order on the application. 
Directors and policy-holders so applying are entitled to be heard.* Such 
other persons may be heard as the Court considers to be so entitled. 
If, after hearing all such persons as either are, or by the Court are consi- 
dered to be entitled to be beard, the Court is satisfied that there is no 
sufficient objection to the arrangement, it may sanction the same.* 

Amalgamation or transfer before registration. — Where the 
fwoposal to transfer or amalgamate life-insurance businesses carried on 
by the ooncema contemplated by section 35 is made before some one or 
other of the contracting parties shall have become a registered insurer 
under tfae Act, the insurer so placed may apply to the Court for additional 
time to be allowed him for registration and for the payment of the first 
imtalment of the compulsory deposit. The right to make such an 
application is, however, confined to concerns which shall nithin three 
months of the commencement of the Act, have made the remisite 
application to transfer or amalgamate, as the case may be. \^ere, 
therefore, the last-named application is mode in time, the Court has a 
discretion to extend the time allowed for registration and for the pajunent 
of the first instalment of the deposit for such period, not exceeding nine 
months, as tfae Court may think fit.* 

Statementa to be lodged wiA the Central Govemmeiit,r-Dn 
a sanctioned transfer or a sanctioned amalgamation having taken plaoe, 
the insurer carrying on the amalgamated buaineM or the inrorer to whom 
the busmess is tranrfefTsd, a« the case may be, must within three months 
from the date when the amalgamation or transfer, as the case may be, 

> The Act and Hates ore rileat os to tbs oonditiaiis undar which u: an 
setoaiT is to bs snaoinlsd or by whom. 

* Sse. M. « 8m. S6. * Bm. »6 (4). 
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shall Ijl^ bMn iiimish to the Oenti!*! GoTemment the same 

htfiis of dflwmMitras are mentioned under (1) and (2) in the case 
of insurers eflbeting transfers or amalgamations under private arrange- 
ments only.l 

5. Winding up 

' It may strike the Indian student that the expression “winding up” 
with which he probably becomes for the first time acquainted in connec- 
tion with the mechanism of a clock or watch, where it is used of the 
process designed to make the thing work, is an odd one to use elsewhere 
for a prooess designed to bring the activities of a going concern to an 
endl Tlie fact is, however, that this expression in the latter sense is 
nearly a hundred years older than its customary use in connection with 
clocks and watches and other such machinery. It seems likely that 
it originated in the notion of coiling or tying a strand of rope so as to 
arrest the activities of someone or to hold something in position. At 
any rate, to speak of "winding up” the affairs of a business concern is 
to use a metaphorical expression traceable in England as far back as 
1640. It has today almost acquired the dignity of a term of art so far 
as the law relating to companies be concerned. 

In the Insurance Act, 1938, a group of sections, namely 53 to 61, is 
devoted to the topic of the winding up of insurance companies and to 
proceedings by way of insolvency in the case of partners or individual 
proprietors. In Part III of the Act, which concerns Provident Societies, 
a further group of sections, namely 88 to 93, is devoted to the same topic. 

Insurance Companies. — Insurance companies incorporated under 
the Indian Companies Act, 1913, are, naturally, amenable to the provisions 
of that Act in the matter of the winding up of their affairs. That Act, 
ill section 155, contemplates three modes by which the affairs of a company 
may be wound up, namely (1) a liquidation by the Court, (2) voluntary 
liquidation, and (3) a liquidation carried out under the supervision of the 
Court. 

(a) Bjf the Court. By section 53 (2) of the Insurance Act, 1938, 
additional grounds are provided whereby the Court’s power to order 
the winding up of an insurance company may be invoked. The 
sub-section reads: — 

“(2) In addition to the grounds on which such an order may be 
based, the Court may order the winding up of an insurance company — 
(a) If with the sanction of the Court previously obtained a petition 
in this behalf is presented by shareholders not less in 
number than one-tenth of the whole body of shareholders 
and holding not less than one-tenth of the whole share 
oapital, or by not lees than fifty policy-holders bolding 

E iuciea of life iusuranoe that have been in foroe for not 
IS t-ba" three years and are of the total value of not less 
than fifty thousand rupees; or 

(6) if the Superintendent of Insuronoe, who is hereby authorized 
to do so, applies in this behalf to the Court on any of the 
following grounds, namely: — 

(1) that the company has fsiled to deposit or to keep deposited 
with the Reserve Bank of India the amounts required 
1^ aeotions 7 or 98, 
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(ii) iiwt tihe oompaDy h»Tii% &iled to oomply vitb mbt i«< 

qnirament of tlda Act ocmtinoed figure for « 
period of three montJa after notioe of such ftdlure hm 
beoi conveyed to ^ oompany by the Superintendent of 
Insurance, 

(iii) that it appears from the returns furnished under the 

provisions of this Act or from the results of any investi* 
gation made thereunder that the oompany is insolvent, 
or 

(iv) that the continuance of the company is prejudicial to the 

interests of the policy-holders.” 

(b) Votvntafy. The Indian Companies Act, 1913, in section 20S 
thereof contemplates three ciroumstanoes as entitling a oompany to wind 
up its affairs voluntarily. These are: — 

“(I ) when the period (if any) frxed for the duration of the oompany 
by the articles expires, or the event (if any) occurs, on 
the occurrence of which the articles provide that the com- 
pany is to be dissolved and the oompany in general meering 
has passed a resolution requiring the oompany to be wound 
up voluntarily ; 

(2) if the company resolves by special resolution that the oompany 

be wound up voluntarily; 

(3) if the oompany resolves by extraordinary resolution to the 

effect that it cannot by reason of its liabilities oontinne 
its bastnesB, and that it is advisable to wind up 
and the expression ‘resolution for voluntarily winding up’ when used 
hereafter in this Part means a reecdntian passra under dauae (1), danse 
(2) or clause (3) of this section.” 

In this matter, however, the legulature, by section 54 of the Inauranoe 
Act, 1938, intervenes between the members of an insurance oompany 
and the rights which they otherwise would possess by virtue of the 
provisions of the Indian Companies Act. Section 54 of the Insurance 
Act, 1938, is in these terms: — 

"Notwithstanding anything contained in the Indian Companiee 
Act, 1913, an insaranoe oompany shall not be wound up voloiitarily 
except for the purpose of effecting an amalgamation or a re-oonstrootion 
of the company, or on the ground that by reason of its liabilities it cannot 
oontinne its bariness.” 

PVom the terms of the fmogoing section it will be seen that only 
one of the three groonds permitted by the Cmnpanies Act is available 
to an insaranoe oompany desfrons of winding np ita affairs votuntarily. 
while one new gronod bss been added, nam^ : that it purposes either 
to reconstruct itself or to effect an amalgamation with some other 
oompany. 

(c) Under Ae Gourf'e eimrvinon. Tbe Insaranoe Act, 1938, makes 
no dir^ leforenee to Uqniaidion pr o c ee di ngs oner which a Oonit oasts 
a s u pervis in g eye. The rdative sections of the Indian Oompanias Act 
are aeotioos 221 to 226 read with such of tbe supplemental proviafon^ 
from section 227 onwards as apply. 

What Compohlaa may fw wooiid op ondM- tfaa Act^AMantion 
nmst iww be dfreotod to tha wide wtcds of section 63. BebnamfolM*^ 
made to the words ** the Ootat may order tiie winding op in AooordaooB 
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idth the Indian Ocnnpaiiiee Act, 1913, of any ioauranoe company «.nd tiie 
proviaiooe of that Act dull, Babject to the proviaionB of this Chapter, 
apply aoootdia^ 

It is conceived that the words “any insurance company" are to be 
read as meaning "any insurance company incorporated under the Act 
referred to,’’ that is to say which is incorporate in India; and that 
the statute does not presume to clothe the Court with power to order the 
winding up of an insurance company incorporated outside British India.^ 
The student may be reminded that the only powers which the law relating 
to corporations in India assumes over foreign trading in this country 
are those set forth in Part X of the Companies Act. 

Primary and Secondary Companies. — Where the insurance 
business or any part of the insurance business of a company has been 
transferred to another insurance company, the transferor in that Part 
of the Act which deals with winding up is styled “the secondary com- 
pany” and the transferee is styled the “principal company”. 

Where a secondary company or any of its creditors has or have 
claims against the princifial company, then, in any winding up of the 
affairs of the principal company by the Court or under its supervision, 
the secondary company shall also be wound up at the same time as the 
principal company. Manifestly, an order to wind up a secondary com- 
pany would be uuneoessary if the transfer shall have been complete, 
in the sense that no liability to the secondary company or to any one 
claiming under it is still outstanding. All that the relative section, which 
is section 67, intends to secure in the circumstances contemplated, is 
one set of proceedings for winding up instead of two. Conseqnently, 
the appropriate order enjoined by sub-section (7) is that the secondary 
company is to be wound up in conjunction with the princip)al company; 
for which reason the Court may appwint one and the same parson as 
liquidator of the two companies, and may pass any other appropriate 
order in aid of the single proceedings contemplated. 

Any creditor of, or any parson interested in, either the principal or 
the secondary company may make an application in relation to their 
joint winding up.* 

Where sucoessive orders are passed for the w'iuding up of two oom- 
panies thus related, the winding up of the principal company shall be 
deemed to oommenoe from the date of the commencement of the winding 
up of the secondary company.* 

The statute oontemp>lates, in another sub-section of section 67, 
a condition of things such that a company is in process of being wound 
up, while another oompany, which has occupied at some time the pxaition 
of a transferor of the whole or part of its insurance business to the first- 
t^smed oompany, is itself not in puocess of liquidation. The sub-section 
contemplates an allegation that ^e last-named oompany is, in fact, 
a secondary oompany within the meaning of section 67 (1) and that such 
an allegation is disputed . In snoh a case the Court must act in accordance 
with the pirovisions of section 57 (4), that is to say, it must not direct the 
alleged secondary company to be wound up unless, after hearing all 


‘ A Ooort dothed with siwh power by virtue only of en Indian itetuta would 
of oouae have no rnnsni of suoh an order as is contemplated by see. SS 

(if >W_]iianl)y) iqioa a foreign oaonany. 
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objwUooB, if aay, that may be uiged by or on behalf of the alleged aeo(m< 
di^ pompany against its being iroond up, it is of opinion that the 
all^ation is warranted by the facts, and that to wind it up in oonjonotioa 
with the liquidation of the principal company would be just and equitaUe. 

The statute further contemplates two other sets of ciroumstanoes. 
It may be that a company stands in the relation of a principal company 
to one insurance company, and in that of a secondary company to some 
other insursnoe company ; or one may find several insurance com}>anie8 
all of them secondary to one and the same principal company. In 
eidier of these imagined sets of ciroumstanoes the Court is empowered 
to deal with any number of such companies, either all together, or to split 
them up into separate groups for the purposes of liquidation; it b^g 
left to the discretion of the Court to decide upon the course deemed 
expedient in the particular otrourastances found. ‘ 

By sub-section (3) of section 67 the statute provides one general 
direction to the Court touching the subject of adjusting the rights and 
liabilities of the members of whatever number of companies are being 
conj(^tly wound up as principal and secondary oonoems. The relative 
sub-section is in these terms; — 

“In adjusting tbe rights and liabilities of the members of the sevend 
companies among themselves the Court shall have regard to the oonsti- 
tutim of the companies and to the arrangements entered into between 
the oompanies in the same manner as the Court has regard to the rights 
and lial^ties of different classes of contributories in tbe case of the 
winding up of a single company or as near thereto as circumstances 
admit.” 

The reader is referred to sections 166 to 161 of the Indian Companies 
Act, 1913, for the law relating to the rights and liabilities of oontribntories. 

Alternative to winding up of Life Insurance Company. — In the 
case of an insurance company carrying on tbe business of life insuiaooe 
which is liable to be wound up on tbe ground of insolvency, the Gourt 
is given a special and an extremely important discretion. Tt may, in 
lieu of making a winding up order, proceed to exercise its powers to r^uoe 
tbe amount of tbe insurance contracts, and may do so upon such terms 
snd subject to such conditions as it thinks fit. For the purpose of any 
snob redaction by the Court, the value of the assets snd liabilities of the 
company, and all claims in reepect of polit ies issued by it, shall be asoer- 
tain^ in suoh manner and upon such basis as the Q>urt thinks proper 
having r^iard to the rule appearing in the Sixth Schedule.* 

Redaction of contracts. — In course of liquidation or insolvency 
proceedings tbe Court is empowered to make an order reducing the 
amount of tbe insurance contracts of a company or of any other insuier 
upon sutdi terms and subject to such conditions as it may think just.* 

Who may apply. — The power of the Court to reduce contxaots of 
insuianoe, eit^ in lieu of winding up or in the ooune of prooeedingB to 
wind up, may be invoked by the liquidator or by the company Ot ^ 
some one or mem persons purporting to apply on the company’s behalf, 


> Sae.a7{«). 

* Sse. M (t) astoiii at po. MS sod Ixxxtx. pMt. 

* See. SKI). 
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or by ft policy-holder, ca* by the Snp^tendent of Insurance. On any 
Buoh ap^ofttion the Superintendent is entitled to be heard. So, too, 
may be heard any other person vriiom the Court considerB likely to be 
alfeoted by the order appheid for. 

Affaire of Insurers other than companies.— The provisions as 
to valuation of assets and liabilities and the directions as to surplus 
assets mentioned hereafter will guide those who are concerned with the 
duty of winding up the affairs of insurers other than companies. In 
other respects such insurers will have their affairs dealt with under the 
appropriate insolvency statute according as to whether their principal 
place of husiness in India is in a presidency town or elsewhere. 

Valuation of assets and liabilities. — The provisions of the 
Insuratu'e Act, 1938, reganling the valuation of assets and liabilities in 
liquidation proceerliiigs need to be considered under two heads, namely, 
life insurance, and insurance business other than life. 

(а) Life ineuranre busineaa. For the guidance of liquidators and 
receivers, assisted in every cjise by an actuary to be approved by the 
Court, the statute in it.s Sixth Sche<lnle lays down a rule of general 
application to life insurance concerns. The relative passage in the said 
Schedule is thus worded; — 

" The liabilities of an insurer in respect of current contracts effected 
in the course of life insurance business including annuity business, shall 
be calculated by the method and upon the basis to be determined by an 
actuary approved by the Court, and the actuary so approved shall, 
in determining as aforesaid, lake into accoiuit^ — 

(a) the purprjse for which such valuation is to be made, 

(b) the rate of interest and the rates of mortaUty and sickness to 

be used in valuation, and 

(c) any special directions which may be given by the Court.” 

(б) BufineM other than life tnaurance. As to business other than 
life insurance the Sixth Schedule provides that “the liabilities of such 
an insurer in respect of current policies shall be such portion of the last 
premium paid as is pro{K)rtionat« to the unexpired portion of the policy 
in respect of which the premium was paid ”. 

Wljether the valuation has to be made of the assets and liabilities of 
an insurer coming under the he^nl of (o) or under that of (6) above, the 
provisions of section 65 (1), which attract the terms of the rule appearing 
in the Sixth Schedule, direct that the value of the assets and liabilities 
of an insurer in liquidation or insolvency proceedings, as the cast' may be, 
" shall be ascertained in such manner and upon such basis as the liquidator 
or receiver in insolvency thinks fit, subject, so far as applicable, to the 
rule contained in the Sixth Schetlule and to any direction given by the 
Court ”, 

Touching the rule in the Sixth Schedule, the statute provides that 
it shall have the same force and may be repealed, altered, or ame^ed, 
as if it were a rule made in pursuance of section 24fi of the Indian Com- 
panies Act,' ami that rule# may be made under swtion 246 of that Act 
for the purpose of carrying into effect the provisions of the Insurance 
Act, with respect to the winding up of insurance companies. 


I fisc. 66 (S). 
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S^arato valuatloii tor lifa lBsiirasce<— •Where the aflaim of an 
inanrer, whether a eompan^, a partnenhip or an individual proi»ietor. 
are being wound up by prooeadinga in liquidation or in insolvency, as the 
case may be, and snob insurer haa been carrying on bxuineas in more 
than one dare of inauranoe, induding life, the value of the aaaeta and 
liabifitiee of any such inanrer in respect of his life insurance businere ia 
to be aeoertaii^ separately from the value of any other assets and 
liabilities. All assets properly belonging to the life insurance business 
must first be applied towards liquidating the liabilities in respect of that 
businere. Where the value of such assets, properly ascertained, is found 
to exceed the value of the Uabilitiee of the insurance business, the surpliu 
may be applied towards extinguishing the general liabilities of the 
concern. 1 

Procedure as to pritna facie surplus. — The Act condescends to 
somewhat elaborate directions (ancillary to those already commented 
upon above) in respect of insurers carrying on life-insuranoe business. 

For the purpose of these additional directions the statute contem- 
plates three separate circumstances; — 

(i) where, before the commencement of the winding up or insolvency, 
as the case may l>e, there has been a general allocation of certain propor- 
tions of the profits to sliareholders and policy-liohlers * , 

(ii) where such allocation has taken place in ronnection with some 
branch or branches only of the concern; and 

(iii) where there has been no such alliKation at all. 

The directions varj' with the above circumstances. Taking them 
in the same order as above, we find that ; — 

(i) If, after the determination of the assets and liabilities, there is 
found a surplus of assets, this is styled the prima facie surplus only. 
It is then neceesary to see if there haa been an allocation of any proportion 
of the profits to ^areboiders and policy-holders during a period of ten 
yean preceding the commencement of the winding up or insolvency, as 
the case may be. It then becomes the duty of the liquidator, with the 
aasistanoe of the actuary, to take the figure of soch allocation (if found) 
and to add that figure to the prerjoualy ascertained figure representing 
the valuation of liabilities. Having made this addition, the total valua- 
tions will be amended accordingly; and only if the figure for the assets 
be then found to exceed that of the valuerl liabilities, will the assets 
of the insurer be deemed to exceed his liabilities. In other words a 
prima facie surplus will, after the new calculation, give place to a real 
sorplos for the purposes of the Act. 

(ii) In this case the value of the assets and liabilities of the branch 
must be separately aacertained, and any surplus found in the ordinary 
way will be treat^ as the prima fade surp^. The relative danse ® 
is ur fiom being clearly worded, but it would seem that for the purpose 
of detennining real surplus for the bnsinem as a whole, the proportion 
of profits allocated daring the previous ten years will be adoed to the 
figi^j^ the liabilities in the aanm way as is described tinder (i) above. 

(Bi) This presupposes the case of no prior allocation. Here again 
tbs rdaiive clause b far from dear.* Bnt it appears that in sotab a ease, 
or if by reaaon of any special circumstBOcee, it would be inequitabk; 


* are. M (1). * gsmlNril). • Doe. M (S) (t). * See. M O) («)' 
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to add to th» liabilities of tiw insura*, the Oonrt hae a discretion to 
what figurei if aoyi shall be added to the previously aaoertained liat^tiee. 

Partial winding up. — ^The Act contemplates a state of afiairs 
when tibe members, or those in charge, of an insnranoe company consider 
it expedient that its aflairs in respect of a certain class or classes of 
bnsineas comprised in the undertak^ should be wound up, but that the 
rest of its insurance business should continue : either to be carried on by 
the company, or to bo transferred to some other insurer. A scheme to 
effect such purposes may be prepared, but cannot be acted upon without 
submission to, and confirmation by the Court, in accordance with the 
relative provisions of the statute.! 

Any scheme so prepared for submission to the Court must provide — 

(1) for the allocation and distribution of the assets and liabilities 

of the company between any classes of business affected 
(including the allocation of any surplus assets which may 
arise on the proposed winding up) ; 

(2) for the future rights of every class of policy-holder in respect 

of their policies, and for the manner of winding up any of 
the affairs of the companj' which are proposed to be wound 
up under the scheme; and 

(3) may contain proposals for altering the memorandum of the 

company with rc.spect to its objects; and 

(4) may make such further provisions as may be expedient for 

giving effect to the scheme.* 

All the foregoing provisions relating to the valuation of assets 
and liabilities of insurers in liquidation or insolvency, as also those which 
relate to the application of surplus assets of the Life Insurance Fund, in 
liquidation or insolvency, shall apply to the winding up of any part of the 
affairs of a company in accordance with a scheme under this section.® 

Any order of the Court confirming a scheme under this section and 
involving alteration of a company’s memorandum with respect to its 
object shall have effect as if it were an order confirmed under section 12 
of the Indian Companies Act, 1913, and the provisions of sections 15 and 
16 of that Act shall apply accordingly.* 

Reference to the first of the two sections last mentioned will indicate 
that a certified copy of an order so confirming an alteration of the Memo- 
randum must, wntbiii throe months of the relative date, be filed with 
the Registrar, who shall certify the registration. Tlienceforward the 
altered memorandum becomes the memorandum of the company. 

Section 16 deals with the effect of failure to register a confirmatory 
order within the proper time. 

Return of deposits. — The winding up of an insurance comply, 
or proceedings in insolvency in the case of any other insurer, entitles 
the liquidator or assignee, as the case may be, to apply to the Court 
for an order directing the return of the Compulsory Deposit. Upon any 
such application the Court will make the order subject to such terms 
and conditions as appear in the circumstances to be proper. 

Notice of, and right to dispute, valuation. — In every proceedi^ 
to wind up the affairs of on insurer the liquidator or assignee, os the 
case may w, riudi oseertoin the value of the liability to every person 
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wtitfed to or iatereBted in tfae rriative police outstanding, ni>ali 
am notice such value to all thoae peraons in sudi munmae aa tibe 
Oourt may direct. Any person to iriiom notice is so given, unlesa he 
himself gives notice of his intention to dispute the all^^ value in suoh 
manner and within sn<di time as may be specified by a rule or order of 
the Court, will become bound by the value so ascertained and so notified 
to him.^ 


6. DissolxUion of Provident Societies 

The Act contemplates the final dissolution of a Provident Society 
by an executive act of the Superintendent of Insurance. Prior to such 
act the statute requires that the affairs of the society shall be wound 
up, either under the Indian Companies Act, where applicable, or under 
the provisions of Part III of the Insurance Act. As in the case of 
insorors of the classes elsewhere dealt with in the present chapter, so in 
the case of Provident Societies, the statute provides an alternative remedy 
to winding up, with a view to meeting the society's difficulties without 
being forced to dissolve it. Reference is here msde to the permission 
wlii(h the statute accords to a properly designed scheme for the reduction 
of the society’s contracts. To this alternative method of meeting a 
society’s difiSculties more detailed reference will be made below. 

Winding up. — Section gg <l) and (3) of tho Act provides for the 
winding up of a society which has been incorporated as a company under 
the In^an Compaiues Act. It may be either wound up by the Court or 
voluntarily. In either case, and subject always to the provisions of 
Part III of 4he Insurance Act, the ordinary method of winding up of a 
company under the first -mentioned statute applies. 

Unlike the provisions of the Insurance Act relating to insurance 
companies other than Provident Societies, all the grounds upon which a 
Court may be moved for an order winding up a company by the Court, 
whidi fig^ in secticm 162 of the Indian Companies Art, are available 
to those entitled to move for such an order in the case of a Provident 
Society. There is however an additional ground forsuch an order provided 
by section 88 (2) of the Insurance Art, that is, where the registration of 
the society has been cancelled under the provisions of section 70 (4) — 
a condition of things which has already been dealt with at page 609 of 
this treatise. 

As in the case of other insurance companies, so in that of a Provi- 
dent Society incorporated under the Indian Cbmpanies Art. a voluntary 
liquidation is permissible. But the grounds for any such vrduntary 
liq u i da tion are by the provisions of sub-section (3) of section 88 strictly 
limited to three, namely, either for the purpose of effecting an amalga- 
mation, or for that of reooiutrurting the society, or on the ground that 
by reason of its liabilities the society cannot continue its busineas. 

A ftovident Society which has not been incorporated under the 
Indian Ctunpanies Act, stands in a slightly different position.* It seem* 
that it cu) <Hdy be wound up either voluntarily (as to which see below) or 
by the Superiiitendeiit of Insuroace : who, however, is the statute only 
aUe to pass such an order in a case where the society is so plaoed at the 
moroent that he may propsiiy eaccei ita regirtratlon uncfor suboeoten (4) 
of section 70. 


> 8w. so. 
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IxiBSnmoh, however, u msh an order of oanoellation is of no effect 
without the sanction of the Court, for all practical purposes it is the Court 
which decrees oancellatkm and which thus leads to the winding up of the 
society’s affairs. The difference between orders in the nature of oanoel- 
lation thus bringing about a liquidation of a society not incorporated under 
the Indian Companies Act, and a corresponding order affecting a society 
registered under the last-mentioned statute, is that in the latter case the 
proceedings for winding up will be in the main governed by the Companies 
Act, while in the former instance they will not be. 

By the terms of sub-section (4) of section 88 a Provident Society 
unincorporated under the Companies Act may be wound up voluntarily 
if a resolution bo passed to that intent by its proprietors. The grounds 
upon which such proprietors may so act are identical with those permitted 
to a society which is a registered company ; that is to say, they are limited 
to the purpose of effecting an amalgamation or reconstruction or that 
by reason of its liabilities the society cannot continue its business. 

The alternative to winding up. — Whether in the case of a contem- 
plated cancellation under section 70 (4) or, if at any stage in liquidation 
proceedings the Court thinks fit, and whether such proceedings be under 
the Companies Act or otherwise, power is given (in the first instance) 
to the Superintendent to recommend, and in every case to the Court to 
apply, if thought fit, a le.ss drastic method than cancellation or disso- 
lution, by ordering reduction in the amount of the insurance contracts. 
The order is made upon such terms and subject to such conditions 
as the Court thinks just.i 

'The terms of the relevant section enable an application to the Court 
for the purposes of reducing the contractual liabihties of a society to be 
made (where the order to be applied for is in lieu of cancellation) by the 
Superintendent himself ; in other cases, by some one or more persons on 
be^lf of the society. In the latter instance the application must be 
supported by a special Actuarial Report. 

In every case in which an apptication is made for this alternative 
remedy, the intention of the statute is to give the policy-holders an 
opportunity of being heard before the Court dispoeee of the matter. 

Appointment of liquidator. — Within seven days of sn ord^ of 
the Court ordering the winding up of a Provident S^ety, and within 
o like period counted from the date of the requisite resolution authorising 
a voluntary winding up, the society must give notice to the Superinten- 
dent of the relative order or resolution, as tlie case may be. Where the 
winding up is by the Court, it is the Court which appoints the liquidator. 
In all other oasee the duty of appointing the liquidator is, by the statute, 
imjKwed upon the Superintendent, as is also that of determining the 
amount oi the remuneration to be paid to the liquidator whom the 
Superintendent has so appointed.* 

A liquidator who has been appointed by the Superintendent may be 
removed by the latter in any case where the Superintendent is satisfied 
that the duties entrusted to the liquidator are not being properly dis- 
charged.* 


So* ptovbo to MO, 70 (4) and the tornia of mo. 
8oo. 90 (1) 
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Powurs of liquidator. — A liqmtbior, wb»tW appainted by tto 
Ooort or appointed by the Saperintendent of Insaiaaoe, haa, by the 
temiB of aeotion 91 (1), the foUowing powers oonierted upon Idm: — 

(a) to inatitate or defend any legal proceedings on behalf of tiie 
Bodety by his name of office ; 

(h) to determine the contribution to be made by members 
the society respectively to the assets of the society ; 

(e) to inyestigate all claims against the society and to decide 
questions of priority arising between claimants; 

(d) to determine by what persons and in what proportions the 

coats of the liquidation are to be borne; 

(e) to give such directions in regard to the collection and dis- 

tribution of the assets of the society as may appear to him 
to be necessary for winding up the affairs of the society; 
(/) to summon, and enforce the attendance of, witnesses, and to 
compel the production of documents, by the same means 
and as far as may be in the same manner as is provided 
in the case of a civil court by the Code of Civil Procedure, 
1908; and 

(g) with the sanction of the Superintendent of Insurance, to 
employ such establishment and to obtain such assistance 
from an actuary or an auditor as may he necessary for the 
discharge of his duties. 

For the purpose of enabling the liquidator to settle the Ust of contri- 
butories, and to realise their contributions, the statute ooufers upon him 
the same powers as are enjoyed by an official Uquidator appointed by the 
Court for the winding up of a company under the Companies Act.* The 
powers thus attracted are to be found in section 179 of the last-mentioned 
statute. 

The liquidator is directed to make a valuation of the socwIt’b 
assets and an estimate of the costs of winding up its affairs, and it is 
upon the basw of this valuation and this estimate that be is directed to 
settle the list of contiibutories.* 


Books. — The liquidator is directed to ke<'p books of accounts in 
which he shall record all amounts received or expended by him and any 
<^er matter that may be prescribed. The sub-section also directs 
him to maintain a record of the proceedings of all meetings attended by 
hhn. In spite of the language of the sub-section > it is oonoeived that 
in practice the liquidator will not keep his record of proceedings in his 
account books, but wiD record them separately under more appropriate 
oonditions. The sanction of the Superintendent is necessary nmore the 
liquidator’s records can be inspected by a creditor or a oonMbnttHy. 
It is otherwise where there has been a committee of iiispeotion appointea. 
For tile members of any such oommittee have an express right to inspect 
at any rate the Uqaktator's accounts at ail reasonable times.* 

TaUag charge. — ^Tho liquidator is directed immediately npon his 
appointment to talm cham of the whole of the sodety’s pre^peety 
indoding all its books and documents.* 

Ascertainmeet ol liahllltlaa. — A» soon as praetioahle after 
taking charge as a for aa ai d, and with such aaaistanoe from an aetaary w 


* Sso. 02(7). 
•* Baa. 02 (1). 


• See. 01 (2). 

* See. 02 (S). 


■ See. 02 (10). 
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nifty be required, <be iiquidfttor must asoertain the amount of the society’s 
liability to every person who (aocordiog to its books) appears to be entitied 
to or interested in any pdioy which It has issued. 

Notice.— Upon ascertaining a liability as above-mentioned the 
liquidator is required to give notice i in the prescribed * manner of the 
amount so found to the person entitled to or interested in the relative 
policy. 

Persons Interested to be bound by notice. — By the express terms 
of section 92 (6) every person entitled to or interested in a policy issued 
by a Provident Society in liquidation, who receives the liquidator’s 
statutory notice of the amount which the liquidator finds represents 
the society’s liability to such person, is to be bound by the value so 
ascertained. It is noticeable that, unlike persons correspondingly 
interested in policies issued by insurance undertakings other than Provi- 
dent Societies, no opportunity is given to a policy-holder or other interested 
person of disputing the valuation so notified 

Statutory Meetings. — Within 15 days of his ap{)ointment the 
liquidator is required ^ to summon a meeting of the society’s creditors. 
This he must do by a Notice wherein will l)e stated the place, date, and 
hour at which the meeting will be held. Some restriction is placed 
upon the liquidator in the matter of the date for which he may call such 
a meeting. It is provided that the date must not be less than 21, or more 
tlian 28, days after the liquidator’s appointment. The notice itself 
must be sent by post to all persons who appear to the liquidator to be 
creditors of the society. .A copy of the same notice must also be adver- 
tised once in the local official gazette and at least once in two newspapers 
circulating in the Province in which the society’s registered office is 
situated. 

At the said statutory meeting of creditors the latter have the express 
right to determine whether they will accept the liquidator who is already 
functioning, or whether an application shall be made for the appoint- 
ment of some one else, or whether an application shall be made for 
another liquidator to act conjointly with him who is already functioning 
in that capacity. The same meeting may, if it think fit, decide to apply 
for the appointment of a committee of insjiection.'’ Such a meeting, by 
appropriate resolution, may also give directions to the liquidator touching 
the administration or distribution of the assets. 

To whom applications are made. — The applications which a 
meeting of creditors may decide upon for the purpose mentioned above 
have to be made to the Superintewient of IiisuraiRie. Such an application 
can only be made by a creditor expressly appointed in that behalf at the 
meeting itself. It can be entertained by the Superintendent only if 
made within 14 days from the date on which the meeting of creditors 
was held. 


' Sec. 02 (6). , . 

» This is appaMOtly Intondad to bo dealt with by the statutory rulM un^ 
the aootion and sab-aeetlon abeody mentioned. It i» thought a mere sbp of dralts 
manahip that, in (set, no provision in the Insurance Rules is to be found. 

• Oompai* pp. 067 and 066, onto. 

« 8eo. «2 
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Disposal of application. — On a proper spplksiaon being made, in 
tune, for any of the poipoees mentioned above, the Superintendent is 
bound to appoint a oommittee of inspection if so moved. On the other 
hand, to him apparently is entrusted the duty of choosing the pwsonne! 
of any such oommittee. So, too, is he permitted to choose a suitable 
person to act in jdaoe of, or jointly with, the liquidator already appointod. 
But, apparently, he has no discretion to refuse any applioation properly 
made under section 92 (4) if the same be in time.^ 

Subsequent statutory meeting. — Where the liquidation of a 
ftovident Society continues for more than a year, the liquidator is 
oblq^ under section 92 (11) of the statute to summon a meeting of all 
creditors and contributories at the end of the first and of every succeeding 
year, until the affairs of the aociety shall have been completely wound 
ap. At every such statutory meeting summoned under the provisions 
of the said sub-section the liquidator must lay before it a full account 
of his acts and dealings and of his conduct of the liquidation proceedings 
during the relative periotl. The aub-section goes on to direct that every 
such account so rendered to sueh a meeting, as also any views which the 
meeting itself may have chosen to express thereon, shall be forwarded 
by the liquhlator to the Superintendent of Insurance. 

Committee of inspection. — A committee of inspection, properly 
appointed under section 92 (4) of the statute, is by subjection (5) given 
a general power of supervision over the acts of the liquidator. Such 
general powers, however, may be made subject to any conditions pres- 
cribed in that behalf by a statutorv rule or rules m^e under section 
114 (2). 

Return of compulsory deposit. — By sub-section (8) of section 92 
the liquidator is required to apply to the Superintendent for an order 
directing the return to the society (through the liquidator) of the com- 
pulsory deposit. On being so moved the Superintendent roust make 
the order required of him, but rosy do so subject to such terms and 
conditions as he may think fit. 

Admialatratioa aad distributioa of assets. — In admiamtering 
and distributing the assets, the liquidator is enjoined to have regard 
to any directions that may be given by the creditors or contributories 
at a general meeting or to any Erections in the same behalf which may 
be given him by tlw Huperiotendent.^ 

Liquidator may be guided by Companies Act.— By the terms of 
section 92 (12) of the statute the liquidator is directed that in any matter 
of procedure not expressly covered by the provisions of the Insnraiico 
Act, or by any statutory made under that Act, he should be guided by 
and should roliow, ss far as is practicable, the procedure laid down in 
the Indian Companies Act, 1913, for an official tiquidator appointed by 
the Court for winding np a company under the last-mentioned statote. 

Penal sanctions.— Section 92 (9) of the Inanranoe Act provide* 
that if any proprtetor or officer of a E*rovident Society, or any other person, 
retains any poition of the assets of such a society, or fails to delhrer to 


* See MV. W (4), to uu i »l«i n> ant the nscdotions. 
» See. Itt (#), 
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the liquidator thereof any bode or docronent which he has been required 
by the Uqmdator to hand over, the person no in default may be punished 
with imprisonment which may extend to six months or with a fine which 
may extend to Bs. 600 or with both ; and the Court in applying the 
sanction created by this sub-section may order the delivery of the retained 
asset or book or document, as the case may be, to be made to the 
liquidate. 

Proceedings after winding up. — So soon as the afiairs of a Provi- 
dent Society are or appear to be fully wound up, the liquidator must 
prepare an account of the liquidation showing how the same has been 
oonducted, and how the relative property has Ijeen disposed of. He 
must then call a meeting of the members, creditors and contributories; 
and, having done so, must lay before it his account as aforesaid, and must 
be prepared to render to the meeting any explanation required of bim 
in that regard.* 

Final statutory meeting. — A final statutory meetuig is contem- 
plated by section 93 (1) the Notice of which must, in accordance with 
auh-section (2), be sent to each ja'rson individually’. It must also be 
advertised in the local official gazette and in at least two newspapers 
{■irculating in the Province in w'hich the society is situated, t.e., in which 
is situated its registered office. 

Proceedings after final statutory meeting. — By section 93 (3) the 

liquidator is required to send to the Superintendent a copy of the pro- 
ceedings of the final statutory meeting held under section 93 (1) together 
with a copy of the account which he (the liquidator) rendered to that 
meeting. All this he must do within seven days from the date on which 
the said statutory meeting shall have been held. 

Upon receipt of the aforesaid documents from the liquidator, the 
Buperintondent is required to scrutinise the liquidator’s account as 
rendered to the said statutory meeting. Should he find the account 
to be incomplete, or in any way unsatisfactory, the Superintendent has 
a discretion to require the liquidator to take such further steps as the 
Superintendent deems necessary for the purpose of fully and properly 
completing the liquidation of the society. The liquidator must comply 
with any such requirement , and. in that case, is given a further six months 
within which to furnish the Superintendent with an additional report.* 

Declaration of diaaoludon, and discharge of liquidator. — If, 

however, the Superintendent, on studying the liquidator’s account 
and the proceedings of the final statutory meeting, is satisfied that the 
society’s affairs have been fully wound up, he shall register the liqui- 
dator's account. The liquidator must then make over to the Super- 
intendent any sum of money remaining undistributed or otherwise 
undisposed of.* The statute prescribes a period of three months after the 
registration of the liquidator’s account before the Superintendent may 
carry out the final executive act enjoined upon him by the stetute, 
namely, to make his official decluation dissolving the society. Such a 
declaration dissolving a Provident Society must be notified in the local 
official gazette. Upon su<gi a noUfication appear^, the liquidator 
becomes ipto/aeto (usii^rged from further reeponsibility.* 


’ 8eo.M(l). 


* 8m. 03 (4). 


* Seo. 93 (S). 
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Ua^dmed moiila*.'— If vitUn » p«riod of five 3nMut» £re>m tiM 
4ibta <m which any aums may have been n«de over to the Saperintendmit 
nndbr aab^eotion (5) of aeodon 9S an order of a Court of oompeteot 
juriadiction haa not been obtained at the inatanoe of any chuniMt to 
aaoh nima for their diapoaal, the aaid auma ahall become the property 
of Government.^ 


1 Sec. 63 (S). 
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THE INSURANCE ACT (IV OF 1938) 

(As amended by Acts XI and XLl of 1939) 

(Received the assent of the Governor-General on 26th February, 

1938.)‘ 

Whereas it is expedient to consolidate and amend the law relating 
to the business of insurance ; It is hereby enacted as follows : — 

PART I. 

Preliminaby. 

1. Short title, extent and commencement.— (/) This Act may- 
be called the Insurance Act, 1938. 

(2) It extend.s to the whole of British India. 

(3) It shall come into force* on such date as the Central Government 
may, by notification in the oflfieial Gazette, appoint in this behalf. 

2. Definitions.— In this Act, unless there is anything repugnant 
in the subject or context, — 

(1 ) “ actuary ” means an actuary posses.sing such qualifications as 

may be prescribed ; 

(2) “ policy-holder ” includes the pt*rson who is the absolute 

as.signec of the benefits under the policy ; 

(3) “approved securities” means Government securities, and 

anv other security charged on the revenues of the Central 
Government or of a I*rovincial Government, or guaranteed 
fully as regards principal and interest by the Secretary of 
State in Councul or the Secretary of State or the Central 
Goverrunent or a Provincial Government ; and any deben- 
ture or other security for money issued under the authority 
of any Act of a Legislature established in British India by 
or on behalf of a port trust or municipal corporation or city 
improvement trust in any Presidency-town, or by or on 
behalf of the trustees of the port of Karachi ; 

(4) " auditor ” means a person qualified under the provisions of 

section 144 of the Indian Companies Act, 1913, to act as 
an auditor of companies ; 

(6) “ certified ” in relation to any copy or translation of a docu- 
ment required to be furnished by or on behalf of an insurer 
means certified by a principal officer of the insurer to be a 
true copy or a correct translation, as the case may te j 
(6) “ Court ” means the principal Civil Court of origin^ jurisdic- 
tion in a district, and includes the ffigh Court in exercise 
of its ordinary original civil jurisdiction ; 


* Pcomulgatoil by Notification in GwetU of India, Part IV, 6tb March, 1938. 
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(7) “ Govenunent aeouritiea *’ meaita Govenunent seouritiM m 

defined in the Indian Securities Act, 1920 ; 

(8) “ insurance company ” means any insurer being a company, 

association or partnership which may be wound up under 
the Indian Cktmpanies Act, 1013, or to which the Indian 
Partnership Act, 1932, applies ; 

(9) " insurer ” means — 

(а) any individual or unincorporated body of individuals or 

body corporate incorporated under the law of any country 
other than British India, carrying on insurance business 
[not being a person specified in sub-clause (e) of this 
clause] which — 

(i) carries on that business in British India, or 

(ii) has his or its principal place of btisiness or is domiciled in 

British India, or 

(lit) with the object of obtaining insurance business, employs 
a representative, or maintains a place of bnaineas, 
in British India, 

(б) any body corp*)rate [not being a person s])ecifif!d in sub- 

clause (r) of this clause] carrying on the businees of 
insurance, which is a bwly oorjioratc incorjxiratcd under 
any law for the time being in force in British India ; or 
stands to any such body corporate in the relation of a 
subsidiarA' company within the meaning of the Indian 
Companies Act, 1913, as defined by sub-section (2) of 
section 2 of that Act, and 

(c) any person who in British India has a standing contract with 
underwriters who are members of the Society of Lloyd's 
whereby such person is authorised within the tonus of 
such contract to issue prut<‘ction notes, w>ver notes, or 
other documents granting insurance cover to others on 
behalf of the underwriters, 

but does not include an insuranw agent lirrnaed under 
section 42 or a provident society t<i which the provisions of 
Part III apply ; 

(10) “ insurance agent ” means an insurance agent licensed under 

section 42 being an imlividual who receives or agrees to 
receive payment by way f>f commission or other remunera- 
tion in consideration of his soliciting or procuring insurance 
bnsiness ; 

(11) "life insurance business " includes annuity business, that is 

to say, the business of efiecting I'untracts of insurance for 
the granting of annuities on human life and, if so provided 
in the contract of insurance, disability and double or triplo 
indemnity accident bem^its ; 

(12) "manager" and "officer” have the meanings assigned to 

those expressions in clauses (9) and (11) respeotiTety of 
section 2 of the Indian Companies Art, 1913 ; 

(13) " msnsginpr agent " means a parson, firm or company 

antitM to the management of the whole aflaiis of * oo^ 
pany by virtue of an agroement with the ooBtpanyr ^ 
nadiar the oontro) and direction of the dfauotoi* eZM|>^ 
the extant, if any, oUiarwiae provided for in the agweiBWt, 
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and includes any person, firm or company occupying suoli 
position by whatever name called. 

Explanation. — If a person occupying the position of 
managing agent calls himself manager or managing director, 
he shall nevertheless be regarded as managing agent for 
the purposes of section 32 of this Act ; 

(14) “ prescribed ” means prescribed by rules made under 

section 1 14 ; and 

(15) “ Superintendent of Insurance ” means the officer, who shall 

be a qualified actuary, appointed by the Central Government 
to perform the duties of the Superintendent of Insurance 
under this Act. 

PART II. 

PROVI.SIONS APPLICABLE TO InSEEERS. 

2A. Insurers to be subject to this Act while liabilities remain 
unsatisfied. — Every insurer shall be subject to all the provisions of 
this Act in relation to any class of insurance business so long as his 
liabilities in British India in respect of business of that class remain 
unsatisfied or not otherwise provided for. 

2B. This Act not to apply to certain insurers ceasing to enter 
into new contracts before commencement of Act. — The provisions 
of this Act shall not apply to an insurer as defined in paragraph (i) 
or (iii) of sub-clause (n) of clause (9) of section 2 in relation to any class 
of his insurance business where such insurer has ceased, before the 
commencement of this Act, to enter into any new contracts of that class 
of business. 

3. Registration. — (7) No insurer shall, after the commencement 
of this Act, begin to carry on any class of insurance business in British 
India, and no insurer carrying on any class of insurance business in British 
India shall, after the expiry of three months from the commencement of 
this Act, continue to carry on any such bu.siness, unless he has obtained 
from the Sujjerintendent of Insuranee a certificate of registration. 

(2) Every application for registration shall be accompanied by — 

(o) a certified copy of the memorandum anti articles of association, 
where the applicant is a company and incorporated under the 
Indian Companies Act, 1913, or under the Indian Companies 
Act, 1882, or under the Indian Companies Act, 1866, or 
under any Act repealed thereby or, in the case of any other 
insurer specified in sub-clause (a) (ii) or sub-clause (6) 
of clause (9) of section 2, a certified copy of the deed of 
partnership or of the deed of constitution of the company, 
as the case may be, or, in the case of an insurer having his 
principal place of business or domicile outside British India, 
the document specified in clause (a) of section 63 ; 

(b) the name, address and the occupation, if any, of the directors 
where the insurer is a company incorporated under the 
Indian Companies Act, 1913, or under the Indian Companiea 
Act, 1882, or under the Indian Companies Act, 1866, or 
under any Act repealed thereby and in the case of an usurer 
specified in sub-clause (a) (ii) of clause (9) of section 2 
the names and addresses of the proprietors and of the 
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BMDtkgOT in British India, and in any oth«r case the full 
addre^ of the principal office of the insurer in British India, 
and the names of the directors and the manager at such 
office and the name and address of some one or more persons 
resident in British India authorised to accept any notice 
required to be served on the insurer ; 

(c) a statement of the class or classes of insurance business done 

or to be done, and a statement that the amount required to 
be deposited by section 7 or section 98 before application 
for registration is made has been deposited together with a 
certificate from the Beserve Bank of India showing the 
amount deposited ; 

(d) where the provisions of section (> or section 97 apply, a declara- 

tion verified by an affidavit made by the principal officer of 
the insurer authorise<l in that behalf that the provisions 
of those sections as to working capital have been complied 
with ; 

(e) in the case of an insurer having his principal place of business 

or domicile outside British India, a statement verified by 
an affidavit made by the principal officer of the insurer 
setting forth the requirements (if any) not applicable to 
nationals of the country in which such insurer is con- 
stituted, incorporated or domiciled which are imposed by 
the laws or practice of that country tipon Indian nationals 
as a condition of carrying on insurance business in that 
country ; 

(/) a certified copy of a published prospectus, if any, and of the 
standard policy forms of the insurer, and statements of the 
assured rates, advantages, temui and conditions to be 
offered in connection with insurance poliries, together with 
a certificate in connection with life insurance business by an 
actuary that such rates, advantages, terms and conditions 
are workable ami soumi ; 

Provided that in the case of marine, accident and misoellaneous 
insurance business other than workmen's c<>ni{>enBation and 
motor car insurance, the above requirements regarding 
prospectus, forms and statements shall be complied with 
only in so far as prospectus, forms and statements may be 
available ; and 

iff) the prescribed fee for registration being m>t more than one 
hundred rujiees fur each class of business. 

(5) In the case of any insurer having his prineijutl place of business 
or domicile outairle British India, the Superintendent of Insurance shall 
withhold registration or shall cancel a registration already made, if he is 
satisfied that in the countiy’ in which such insurer has his principal place of 
business or domicile Indian nationals are debarred by the law or practice 
of the oountry relating to, or applied to. insurance firm oanying on the 
bnsinen of insurance, or that any requirement imposed on such insurer 
under the provisions of section 62 is not satisfied. 

( 4 ) In the case of any insurm’ the Buperintendent of Insofanee sh^ 
oaisael a registnthmalready made if the insurer fails to oompi(j"«fM 
provisions of aeotkMi 7 or seotiem 98 as to (fopoeits. 
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(6) When the Superintendent of Ineuranoe withholds or cancels any 
registoation under sub-section (3) or sub-section (4) he shall give notice 
in writing to the insurer of his decision, and the decision shall take effect 
on such date as he may specify in that behalf in the notice, such date not 
being less than one month nor more than two months from the date of 
the receipt of the notice in the ordinary course of transmission. 

(6) The Superintendent of Insurance shall, on being satisfied that the 
applicant has fulfilled all the requirements of the Act applicable to him, 
grant the insurer a certificate of registration. 

4. Minimum limits for annuities and other benefits secured 
by policies of life insurance. — (I) No insurer, not being a provident 
society to which Part III, or a Co-operative Life Insurance Society or a 
Mutual Insurance Company to which Part IV of this Act applies, shall 
pay or undertake to pay on any policy of life insurance issued after the 
commencement of th is Act an annuity of fifty rupees or less or a gross sum 
of rupees five hundred or less exclusive of any profit or bonus provided that 
this shall not prevent an insurer from converting any policy into a paid 
up policy of any value or payment of surrender value of any amount. 

(2) Nothing contained in this section shall apply to group policies, 
that is to say, policies in respect of a group of persons engaged in the same 
occupation or kindred occupations under a single employer, for an 
aggregate sum of not less than rupees five thousand, under which an 
insurer pays or undertakes to pay a gross sum of rupees five hundred or 
less on an individual life. 

5. Restriction on name of insurer. — (1) An insurer shall not be 
registere<l by a name identical with that by which an insurer in existence 
is already registered, or so nearly resembling that name as to be calculated 
to deceive except when the insurer in existence is in the course of being 
dissolved and signifies his consent to the Superintendent of Insurance. 

(2) If an insurer, through inadvertence or otherwise, is without such 
consent as aforesaid registered by a name identical with that by which an 
insurer already in existence whether previously registered or not is 
carrying on business or so nearly resembling it as to be calculated to 
deceive, the first -mentioned insurer shall, if called upon to do so by the 
Superintendent of Insurance on the application of the second -mentioned 
insurer, change his name within a time to be fixed b5' the Superintendent 
of Insurance : 

Provided that nothing in this section shall apply to any insurer 
carrying on business before the 27th day of January, 1937, under the 
Indian Life Assurance Companies Act, 1912. 

(5) No insurer other than a provident society to which Part III 
applies, who begins to carry on insurance business after the commence- 
ment of this Act, shall adopt as its name and no such insurer carrymg on 
business before the commencement of this Act shall continue ^ter the 
expiry of six months from the commencement thereof to use as ite name 
any combination of words which includes the word “ provident 

6. Requirements as to capital.— No insurer incorporated after, 
or who commenced carrying on the business of life insurance in BritiA 
India, whether solely or in common with any other business, after the 
26th day of January, 1937, shall be registered unless he has as worl^ 
capital a net sum of not lees than fifty thousand rup^ exclusive of the 
deposit to be made before registration under sub-section (o) of seotion 7 
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of this Act, and ezdasiTe in the case of a company of any sums payaldo 
as preliminary expenses in the formation of the company. 

7. Depoaits . — (!) Every insurer not being an insurer specified in 
sub-clause (c) of clause (9) of section 2 shall, in respect of the insurance 
business carried on by him in British India, deposit and keep deposited 
with the Beserve Bank of India in one of the ofiSces in India of the Bank 
for and on behalf of the Central Govenunent cash or approved securities, 
estimated at the market value of the securities on the day of deposit, of 
the amount hereafter specified, namelj* : — 

(«) where the business done or to l)e done is life insurance only, 
two hundred thousand rupees ; 

(6) where the business done or to be done is fire iitsurance only, 
one hundred and fifty thousand rupees ; 

(c) where the btisiness done or to lie done is marine insurance only, 

one hundred and fifty thousand ruja-es ; 

(d) where the business done or to lie done is accident and mis- 

cellaneous insurance ineludinj: workmen's comiienBation, 
and motor car insurance, one hundred and fifty thousand 
rupees ; 

(e) where the business done or to lie done includes life insurance 

and any one of the three classes sjieeified in elausi's (6), (c) 
and (rf), thre«> hundred thousand rupees of ahieh two 
hundred thousand rujie«-s shall W the depfisit for life 
insurance business ; 

(/) where the business done or to be done includes life insurance 
and any two of the three classes specified m clauses (b), (c) 
and (rf), four hundred thousand rujici-s of which two hiindr^ 
thousand rupees shall lie the deposit for life iiumrance 
business : 

(gl where the busim-ss «lone or t<i lie done includes life insurance 
and all three classes sjieeified in clatiss-s (fc), (r) and (rf), four 
hundred and fifty thousand nijx-es of which two hundred 
thousand rupees shall bo the dejxisit for life insurance 
business ; 

(A) where the business done or to lie done dtsis not include life 
insurance but includes any two of the classes sjieeified in 
clauses (b), (c) and (rf). two hundred and fifty thousand 
rupees ; 

(i) where the business done or to b»» done <loes not include life 
insurance but includre all three classes sja-cified in clautwsa 
(6), (e) and (rf), three hundred and fifty thousand ruj)ee8; 
and 

ij) where the business done or to be clone is marine insurance 
relating to country craft, or its cargo and no other type of 
marine insuranoe, ten thousand rujices only. 

( 2 ) Where the insurer is an insurer specifier! in sub-ciause (c) of 
clanse (9) of section 2, he shall be. deemed to have complied with the 
provisions of this section as to dejtosits, if in resjxret of any due 
imuranoe hasiness earned on by him in British India under a standiiV 
contract of the nature refinrod to in sub-elaiise (r) of olanae (9) 
section 2 a deposit of an amount one-and-a-half times that specified in 
cub-seetion ( 1 ) as the deposit for that class of insurance bnsinesa has 
been made in the Beeerve Bank of India in one of the t^Bfioee is Indhi of 
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th© Bftnk for ©nd on bohftlf of tli© Contr©! Government in cAsb or ©pproved 
seourities estimated at the market value of the securities on the day of 
deposit by or on behalf of the underwriters who are members of the 
Society of Lloyd’s with whom he has his standing contract. 

(3) Where the deposit is to be made by an insurer incorporated 
before, or carrying on the business of insurance in British India before, the 
27th day of January, 1937, the deposit referred to in sub-section (1) 
may bo made in not more than seven instalments, of which the first shall 
be not less than one-fourth of the total amount of the deposit and shall 
be paid before the ai)pIication for registration is made, the second shall be 
not leas than one-sixth of the balance of the deposit and shall be paid 
before the expiry of four months from the commencement of this Act, 
and the subsequent instalments shall be of not less than the minimum 
amount requin-d as the second instalment and shall be paid before the Ist 
day of January of each succeeding 3’ear • 

Provided that in the case of insurers carrj’ing on life insurance 
business only, the deposit may be made in not more than ten instalments, 
of which the first shall be not less than one-fourth of the total amount of 
the deposit, and shall be paid before the application for registration is 
made, the second shall be not les.s than one-ninth of the balance of the 
deposit, and shall 1 k‘ jiaid before the expiry' of four months from the 
eommencement of this Act, and the subsequent instalments shall be of 
not less than the minimum amount required as the second instalment, 
and shall be paid liefore the 1st day of January of each .succeeding year. 

(4) Xotwithstanding anything contained in sub-section (3), in the 
case of an insur«*r to whom that sub-section applies not being an insurer 
specified in sub-clau.se (o) (ii) or sub-clause (i) of clause (9) of section 
2, and not being an insurer incorjKirated in or domiciled in the United 
Kingdom, the det)osit referred to in sub-section (i) shall be made in two 
instalments of which the first shall be not less than one-half of the total 
amount of the deis)sit and shall l)e made before the application for 
registration is made, and the second shall be made before the expiry 
of one year from the date of registration. 

(J) Where the deposit is to be made by an insurer neither 
incorporated before, nor carrying on insurance business in British India 
before, the 27th day of January, 1937, the deposit may be made in instal- 
ments of not less than one-fourth the total amount before the application 
for registration is made, not Ie.ss than one-third the balance before the 
expiry of one year from the commencement of business in British India, 
and not less than one-half the residue before the expiry of two years 
from the conunencenwnt of business in British India, and the balan^ 
before the expirv of three years from the commencement of business in 
British India : 

Provided that in the case of any insurer not being an insurer specified 
in sub-clause (a) (ii) or sub-clause (6) of clause (9) of section 2, and not 
being an insurer incorporated in or domiciled in the United Kingdom, 
the deposit shall be made in full before the application for registration is 
made. 

(d) No class of insurance business in addition to the class or classes 
in respect of which an insurer is already liable to make a deposit under 
sub-seotion (J) or sub-section (2) shall be undertaken by the insurer 
until the deposit to which he is already liable has been made in ^lli_ and 
the additional deposit required in respect of th© additional class of business 
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or 80 much thoreof as under the provisions of sub-section (d), (4) or (S) 
is to be made before the application for registration, has also b^ made 
in full. 

(7) Securities already deposited with the Controller of Currency in 
compliance with the Indian Life Assurance Companies Act, 1012, ^all 
be transferred by him to the Reserve Bank of India and shall, to the 
extent of their market value on the day of the first deposit made in 
compliance with this Act. be deemed to be deposited under this Act in 
respect of the life insurance bu.siness of the insurer. 

(S) A deposit made in cash shall be held by the Re.servc Bank of 
India to the credit of the iirsurer and shall bt> returnable to the iitsurer 
in cash in any case in which under the provisions of this Act a deposit is 
to be returned : and any interest accniing due and collected on securiti^ 
deposited under sub-section (1) or sub-section (1^) shall l)e paid to the 
insurer, subject only to de<luction of the normal commi.ssion chargeable 
for the realisation of interest. 

(9) The insurer may at any time substitute for securiti«-s kalged with 
the Bank under this section other approved securities of equal value at 
the market rate prevailing at the time of sulwiitution, and the Reserve 
Bank of India shall, if so requested by a depositor, invest in approved 
securities the whole or any part of a deposit marie originally in cash or 
the whole or any part of cash rece-ived by the Bank on sale of or on the 
maturing of securities lorlgetl by the dejjositor. 

{10) If any part of a dejNtsit made under this section is used in the 
discharge of any liability of the insurer, the insurer shall deposit such 
additional sum in cash or approved securities as will make up the amount 
80 used. The insurer shall be deemed to have failerl to comply with the 
requirements of sub-section (7). unless the deficiency is siipplietl within a 
period of two months from the date when the deposit or any jiart thereof 
is so used for discharge of liabilities. 

8. Reservation of deposits. — (/) Any dejsisit made under 
section 7 or section 98 shall be deemed to hr- part of the assets of the 
insurer but shall not Is* susceptible of any assignment or charge ; nor 
shall it be available for the discharge of any liability of the insurer other 
than liabilities arising out of policies of insurance issued by the insurer 
so long as any such liabilities remain iindischargeil . nor shall it be liable 
to attachment in execution of any decree except a deeref- obtained by a 
policy-holder of the insurer in respect of a debt due upon a policy which 
debt the policy-holder has failed to realise in any other waj'. 

(2) Where a deposit is made in respect of life insurance business the 
deposit made in respect thereof shall not be available for the dischwge of 
any liability of the insurer other than liabilities arising out of policies of 
life insurance issued by the insurer. 

9. Rtefnnd of depoaitn. — ^Where an insurer has ceased to carry on 
in British India any class of insuranoe business in respect of which a 
deposit has been made under section 7 or section 08 and bis liabilities in 
British India in respect of business of that class have lieen satisfied or are 
otherwise provided for, the Court may, on the application of the insurer, 
order the return to the insurer of so much of the deposit aa does not 
relate to the clasies of instmnoe, if any, which be oontinuee to cany on. 

10. ScparatkMi of nocoonU and fnndt.— (i) Wbece the 
oarriee on bosinew of more than one of the cleeeea specified in deocee (e)> 



The Insurance Act {IV of 1938) xiu 

0)i (®) (^) of snb-seotion (1) of section 7, he shall keep a separate 

account of all receipts and payments in respect of each such class of 
insurance business. 

(2) Where the insurer carries on the business of life insurance, the 
excess of receipts over payments in respect of such business shall be carried 
to and shall form a separate fund to be called the life insurance fund and 
the deposit made by the insurer in respect of life insurance business shall 
be deemed to be part of such fund. 

(3) The life insurance fund shall b<i as absolutely the security of the 
life policy-holders as though it belonged to an insurer carrying on no 
other business than life insurance business and shall not be liable for any 
contract# of the insurer for which it would not have been liable had the 
business of the insurer been only that of life insurance and shall not be 
applied directly or indirectly save as provided in section 49 for any 
purposes other than those of life insiiranet;. 

1 1 . Accounts and balance-sheet. — (i ) Every in,surer, in the case 
of an insurer specified in sub-clause (a) (ii) or sub-clause (fc) of clause (9) 
of section 2 in respect of all insurance business transacted by him, and 
in the case of any other insurer in respect of the insurance business 
transacted by him in India, shall, at the expiration of each calendar 
year, prepare with reference to that year- 

la) in accordance with the regulations contained in Part T of the 
First Schedule, a balance-sheet in the form set forth in 
Part H of that Schedule ; 

(6) in a<'cordanee with the regulations contained in Part I of the 
S<*cond Schedule, a profit and loss acemmt in the forms set 
forth in Part II of that Schedule, except where the insurer 
carries on business of one class only of the classes specified in 
clauses (o), (i) and (c) of sub-section (J) of section 7 
and no otlier business ; 

(c) in respect of each class of insurance business carried on by him 
in accordance with the regulations contained in Part I of 
the Third Schedule, a revenue account in the form or 
forms set forth in Part II of that Schedule applicable to 
that class of insurance business. 

(2) Unless the insurer is a com}>any to which the Indian Companies 
Act, 1913, applies, the acTOunts and statements referred to in sub- 
section {!) shall be signed by the insurer, or in tlie case of a company 
by the chairman, if any, and two directors and the principal oflScer of the 
company, or in the case of a firm by two partners of the firm, and shall 
bo accompanied by a statement oontaining the names and descriptions of 
the persons in charge of the management of the business during the 
period to which such accounts and statements refer and by a report by 
such persons on the affairs of the business during that period. 

(3) Where an insurer carrying on the business of insurance at the 
commenoement of this Act has prepare.d the balance-sheet and accounts 
required by the Indian Life Assurance Companies Act, 1912, or has based 
his aooounts upon the financial and not the calendar year, the provisions 
of this section shall, if the Central Government so directs in any earn, 
ajmly until the Slat day of December, 1939, as if in sub-^tion (i) 
i^ereaoes to the calendar year were references to the financial year. 
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12. Audit. — ^The balanoe-sheet, profit and loss aooount, leTPtme 
aooount and profit and loss approiM-iation account of every insurer, in 
the case of an insurer specified in sub-clause (a) (ii) or sub-clause (6) of 
clause (8) of section 2 in respect of all insurance business transacted by 
him, and in the case of any other insurer in respect of the insurance 
business transacted by him in India, shall, unless they are subject to 
audit under the Indian Companies Act, 1013, be audited annually by an 
auditor, and the auditor shall in the audit of all such accounts have 
the powers of, exercise the functions vested in, and discharge the duties 
and be subject to the liabilities and penalties imposed on, auditors of 
companies by section 145 of the Indian Companies Act, 1913. 

13. Actuarial report and abstract. — (/) Every insurer carrying 
on life insurance business shall, in respect of the life iiwurance business 
transacted by him in India, and also in the case of an insurer specified in 
sub-clause (a) (ii) or sub-claust- (6) of clause (9) of section 2 in respect 
of all life insurance bu.siness transacted by him, once at least in every 
five years cause an inv«*stigation to be made by an actuary into the 
financial condition of the life insuranc<‘ business carried on by him, 
including a valuation of his liabilities in respect thereto and shall cause 
an abstract of the report of such actuary to be made in accordance with 
the regulations contained in Port I of the Fourth .'Schedule and in 
conformity with the requirements of Part II of that Seheilule. 

(2) The provisions of sub-section (/) regartling the making of an 
abstract shall apply whenever at any other time an investigation into 
the financial condition of the insurer is made with a view to the distribu- 
tion of profits or an investigation is made of which the results are made 
public. 

(5) There shall be appended to every such alistraet as is refe-rred to 
in sub-section (1) or sub-section (2) a certificate signed by the principal 
officer of the insurer that full and accurate particulars of every policy 
under which there is a liability either actual or oontingent have been 
furnished to the actuary for the purpose of the investigation. 

(4) There shall be appended to every such abstract a statement, in 
conformity with the requirements of Part II of the Fifth Schedule and 
prepared in accordance with the regulations contained in Part 1 of that 
Schedule, of the life insurance biisiness in force at the date to which the 
aooounts of the insurer are made up for the purposes of such abstract : 

Provided that, if the investigation referred to in sub-sections (I) 
and (2) is made annually by any insurer, the statement need not be 
appended every year but shall lie aj^nded at least onoe in every five 
years. 

(5) Where an investigation into the financial condition of an insurer 
is made as at a date other than the expiration of the year of aooount, the 
aooounts for the period since the expiration of the last year of account and 
the balanee-sbeet as at the date at which the investigation is made shall 
be giipKed and audited in the manner provided by this Act. 

14. Register of policies and register of claims. — ^Every 
insurer, in the ease of an insurer specified in sub-clause (a) (ii) or sum 
dsose (i) of clause (9) of section 2 in respect of all business transacted 
by him, sod in the case of wiy other insurer in respect of the insuisnco 
bnalness transacted by him in India, shall maintain — 
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(а) 8r rcgistfir or record of policies, in which shall bo entered, in 

respect of every policy issued by the insurer, the name and 
address of the policy-holder, the date when the policy was 
efiected and a record of any transfer, assignment or 
nomination of which the insurer has notice, and 

(б) a register or record of claims, in which shall be entered every 

claim made together with the date of the claim, the name 
and address of the claimant and the date on which the claim 
was discharged, or, in the case of a claim which is rejected, 
the date of rejection and the grounds therefor. 

15. Submission of returns.— (2) The audited accounts and 
statements referred to in section 11 and the abstract and statement 
referred to in section 13 shall be printed, and four copies thereof shall be 
furnished as returns to the Superintendent of Insurance within six months 
from the end of the period to which they refer. The Superintendent of 
Insurance may extemd the time allowed for furnishing the abstract and 
statement referred to in section 13 by a period not exceeding three months : 

Provided that the said period of six months shall in the case of 
insurers having their principal place of bu.sines.s or domicile outside India 
and in the ca.se of insurers eonslitiite<l, incorporated or domiciled in 
British India but also carrying on biisines.s outside India be extended by 
three months, and provide<t further that the Central Government may, 
in any case extend the time allowed by this sub-section for the furnishing 
of such returns by a further period not exceeding three months. 

( 2 ) Of the four copies so furni.shed one shall b<‘ signed in the case of 
a company by the chairman and two directors and by the principal officer 
of the company and, if the conif»any has a managing director or managing 
agent, by that director or managing agent, in the case of a firm, by two 
partners of the firm, and. in the ca.se of an insurer being an individual, 
by the insurer himself, 

(.3) Whore the insurer’s principal place of business or domicile is 
outside British India, he shall forward to the Superintendent oflnsurance, 
along with the documents referred to in section II. the balance-sheet, 
jwofit and loss account and revenue acenunt and the val\tation report and 
valuation statements, if any, which the insurer is required to file with 
the public authority of the country in which the in-sureir is con-stituted, 
incorporated or domiciled, or, where such documents are not required to 
be filed, a certified statement showing the total assets and liabilities of 
the insurer at the close of the period covered by the said documents and 
his total income and expenditure during that period. 

16. Returns by insurers established outside British India. — 

(2) Where, by the law of the country in which an insurer, not being an 
insurer specified in sub-elause (a) (ii) or sub-clause (6) of clause (9) 
of section 2, is const itutwl, incorporated or domiciled, the insurer is 
required to prepare and to furnish to a public authority of that country 
documents of substantially the same nature as the documents required 
to be furnished as returns in accordance with the provisions of section 16, 
the provisions of sub-section (2) of this section shall apply to such insurer 
in lieu of the provisions of sections 11, 12, 13 and 15. 

(2) The insurer shall, within the time specified in sub-section (2) 
of section 18, furnish to the Superintendent of Insurance four certified 
oopies in tiie £nglish language of every balance-sheet, account, abstract, 
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report and statement supplied to tlte public authority referred to in 
sub-section (1) of this section, and, in addition thereto, four certified 
copies in the English language of each of the following statements, 
namely : — 

(а) a statement audited by a person duly qualified under the law 

of the insurer’s countrj' showing the assets held by the 
insurer in India. 

(б) for each class of insurance business carried on by him, a 

revenue account in the form or forms set forth in Part II 
of the Third t'chedule applicable to that class of business, 
and similarly audited, showing separately with respect to 
business transacted by the insurer in India the details 
required to he supplied in a revenue account furnished 
under this claust* of this suh-section, 

(e) an abstract of the valuation rt'port in respect of all life 
insurance business transacted by the insurer in India, 
prepared in the maimer required by sub-section (/) of 
section 13, and 

(d) a declaration in the pre«cribed form stating that all amounts 
received by the insurer directly or indirectly whether from 
his head oflicc or from any other source outside India have 
been shown in the revenue account except such sums as 
properly spjwrtain to the capital account, 

17. Exemption from certain provisions of the Indian Com- 
panies Act, 1913. — Where an in-surcr, being a company incorp«>ratcd 
under the Indian Comfuinics Act, I!i]3, or under the Indian Companies 
Act, 1882, or under the Indian Companies Act, 1866, or under any Act 
repealed thereby, m any year furnishes his balame-shf'et and accounts in 
accordance with the provisions of section 1.*), he may at the same time 
send to the Registrar of Companies copies of .such balance-sheet and 
accounts ; and where such ctipics are so si-nt it shall not be necessary for 
the company to file copies of the lutlancf'-sluv't and accounts with the 
Registrar a-s required by .sub-section (/) of section 134 of that Act and 
such copies so sent shall be dealt with in all respects as if they were filed 
in accordance with that section. 

17A. This Act not to apply to preparation of accounts, etc., 
for periods prior to this Act coming into force.— Nothing in this Act 
shall apply to the preparation of accounts by an insurer and the audit 
and submission thereof in respect of any accounting year which has 
expired prim' to the ccunmenccment of this Act, and notwithaianding 
the other provisions of this Act, such accounts shall l>e prepared, audited 
and submitted in accordance with the law in force immediately before 
the commencement of this Act. 

18. Famishing reports. — Every insurer shall furnish to the 
Superintendent of Insurance a certifieri copy of every report on the afiairs 
of the concern which is subinitterl t<» the membera or policy-holders of 
the insnrer immediately after its submission to the memheiv or policy- 
holders, as the case may be. 

19. Abstract of proceedings of general meetlnga. — Every 
insurer, being a comply or body incorporated under apy law for the 
time being in force in British India, shall furakh to the SuperintwMient p* 
losonnoe an abstract of the proceedings of every genmal meeting witbffl 
thirty days from ^ holding of the meeting to whieb it relates. 
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20. Custody and inspection of documents, and supply of 
copies.— (I) Every return furnished to the Superintendent of Insurance 
or a certified copy thereof shall be kept by the Superintendent and shall 
be open to inspection ; and any person may procure a copy of any such 
return, or of any part thereof, on payment of a fee of six annas for every 
hundred words or fractional part thereof required to be copied, any five 
figures being deemed equivalent to one word. 

( 2 ) A printed or certified copy of the accounts, statements and 
abstract furnished in accordance with the provisions of section 15 or 
section 16 shall, on the application of any shareholder or policy-holder 
made at any time within two years from the date on which the document 
waa so furnished, be s\ipplied to him by the insurer within fourteen days 
when the insurer is constituted, incorporated or domiciled in British 
India and in any other case within one month of such application. 

(3) A copy of the memorandum and articles of association of the 
insurer if a company shall, on the application of any policy-holder, be 
supplied to him by the insurer on payment of one rupee. 

21. Powers of Superintendent of Insurance regarding 
returns. — (7) If it appears to the Superintendent of Insurance that 
any return fiirni.shcd to him under the provisions of this Act is inaccurate 
or defective in any respect , he may — 

(а) require from tlic iuMirer such further information, certified if 

he so directs by an auditor or actuary, as he may consider 
necessary to correct or .supplement such return : 

(б) call uiKui the insurer to .submit for his examination at the 

principal place of business of the insurer in British India 
any book of account, register or other document or to 
supply any statement which he may sjieeify in a notice 
served on the insurer for the purjiose : 

(c) examine any officer of the insurer on oath in relation to the 
return ; 

(rf) decline to accept any such retiini unless the inaccuracy has 
been corix-cteil or the deficiency has been supplied before 
the e.Kjiiry of one month from the date on which the requisi- 
tion asking for correction of the inaccuracy or supply of the 
deficiency wa-s delivered to the in.surer and if he declines 
to accept any such return, the insurer shall be deemed to 
have failed to comply with the provisions of section 15 or 
section 16 relating to the fumi.shing of returns. 

(2) The Court may on the application of an insurer and after hearing 
the SuperinU-mlent eaiioel any order made by the Superintendent tmder 
clause (a), (6) or (r) of sub-section (I) or may direct the acceptance of 
any return which the Superintendent has declined to accept, if the 
insurer satisfies the Court that the action of the Superintendent was in 
the circumstances unreasonable. 

22. Power of Superintendent of Insurance to order re- 
valuation. If it appears to the Superintendent of Insurance that an 

investigation or valuation to which section 13 refers does not properly 
indicate the condition of the affairs of the insurer by reason of the faulty 
basis adopted in the valuation, he may. after giving notice to the insurer 
and givii^ him an opportunity to be heard, cause an investigation and 
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Tsluation to be made at the expense of the insurer by an actuary appointed 
by tbe insurer for this purpose and approved by the Supnintendemt of 
Insurance. 

23. Evidence of documents. — ( 1 ) Every return furnished to the 
Superintendent of Insurance, which has been certified by the Superinten- 
dent to be a return so furnished, shall be deemed to be a return so 
furnished. 

( 2 ) Everj’ document, purporting to be certified by the Superintendent 
of Insurance to be a cop}’ of a return so furnished, shall be deemed to be 
a copy of that return and shall be received in evidence as if it were the 
original return, unless some variation between it and the original return 
is proved. 

24. Summarj’ of returns to be published. — The Central 
Oovemment shall every year cause to be publishtnl, in such manner as it 
may direct, a summary of the necount.s, balance-sheets, statements, 
abstracts and other retiimK under this Act or fuirporting to be under this 
Act which have been fnmisl«*d to the Siijs-rintcndcnt of Insurance for 
the year preceding the year of publication and may apfxmd to such 
summary any note of the Central Covemment and any corn-spondence in 
relation thereto. 

25. Returns to be published in statutory forma. — No insurer 
shall publish in British India any return in a form other than that in 
which it has been funtishc<l to the SujxTintendrnt of In.suranee : 

Provided that nothing Cfmtained in thi.s section hIihII prevent an 
insurer from publishing a true and accurate abstract from such return for 
the purposes of puVilicity. 

26. Alterations in the particulars furnished with application 
for registration to be reported. —Whenever any alteration occurs or is 
made which affects any of the mutters whieh are reqiiind under the 
provisiom) of sub-section (i?) ofwctjori .I to a«'coin|iany an application by 
an insurer for reirislration. the instinT shall forthwith furnish to the 
Superintendent of Insuranee full jiarticulnrs of stieh alteration. 

ISVESTMEXT. LoaXS AXI> MaS A tiKMKNT. 

27. Investment of assets and restriction on loans. — (7) Eveiy 
insurer incorporated or doinieiled in Briti.sli India shall, subject to the 
provisions of sub-section (.?), at all times invitst and hold invested 
assets equivalent to not less than fifty-five js-r e**nt of the sum of the 
amount of his liabilities to holders of life insurance [lolieiea in India on 
account of matured claims and the amount reqiiimi to meet the liability 
on policies of life insurance maturing for fwymeut in India, less the 
amount of any* deposit tnsdr under s^ ion 7 or section 96 by tto insurer 
in respect of bis life insurance business and less any amount due to the 
insurer for loans granted by him on policies of life insuranoe maturing for 
payment in India and within thmr surrender values, in the manner 
following, namely, twenty -five per cent of the said sum in Oovormnent 
securitka and a further sunt equal to not less than thirty per cent of 
the said sura in Oovemment securities or other approvea samirit^ 
or seenritice of or guMwnteed as to principal and intmat >9 
Oovenunent of the United Kingdom. 



The, Inawance Act (IV of 19S8) six 

Explanation.— The provisions of this sub-section shall apply 
also to insurers incorporated in or domiciled in the United Kingdom. 

(2) An insurer incorporated or domiciled elsewhere than in British 
India or the United Kin^om shall, subject to the provisions of sub- 
section (3), at all times invest and hold invested assets equivalent to 
not less than the sum of his liabilities to holders of life insurance policies 
in India on account of matured claims and the amount required to meet 
the liability on policies of life insurance maturing for payment in India, 
less the amount of any deposit made under section 7 or section 98 by 
the insurer in respect of his life insurance business and less any amount due 
to the insurer on loans granted by him on policies of life insurance 
maturing for payment in India and within their surrender values in the 
manner following, namely, thirty-thn-e and one-third per cent of the 
said sum in Oovormnent securities, and the balance in Government 
securities or other approved securities or .securities of or guaranteed as 
to principal and interest by the Government of the United Kingdom. 

(3) An insurer carrying on business at the commencement of this 
Act to whom sub-section (1) or sub-section (2) apjdies shall, before the 
expiry of four years from the commencement of this Act, invest the 
total amount required to be invested by those sub-sections in the manner 
required thereby ; 

Provided that of .such total amount the insurer shall have invested 
not less than one-fourth in securities of the nature specified in sub- 
section (i) before the exi)iry of one year, not less than one-half before 
the expiry of two years, and not less than throe-fourths before the expiry 
of three years from the commencement of this Act. 

(4) The assets required by this section to be held invested by an 
insurer to whom sub-section (2) applies shall be held in trust for the 
discharge of claims of the nature referred to in sub-section (2) and shall 
be vested in trustees resident in British India and approved by the 
Central Government by an instrument of trust which shall be executed 
by the insurer and approved by the Central Government and shall define 
the mannpr in which alone the subject-matter of the trust shall be dealt 
with. 

Explanation. — Sub-sections (2) and (4) shall apply to an 
insurer incorporated in British India whose share capital to the 
extent of one-third is owned by, or the members of whose Governing 
Body to the extent of one-third consists of, individual domiciled 
elsewhere than in British India or the United Kingdom. 

28. Statement of Investments of assets.— (I) Every insurer 
registered under this Act carrying on the business of life insurance, not 
being a provident society, shall twice in every year, namely, within 
thirty-one days of the 39th day of June and within thirty-one days of the 
Slst day of Beoember, submit tqthe Superintendent of Insurance a 
statement showing as at the said dates the assets held invested in accord- 
ance with seotion 27 and such statement shall be certified by a principal 
ofBoer of the insurer. 

(2) The Superintendent of Insurance shall be entitled at any time to 
take such steps as he may consider necessary for the inspection or verifica- 
tion of the assets invested in compliance with seotion 27 and the insurer 
shall oompiv with all requisitions made by the Superintendent in that 
behalf. 
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39. Prohlbltloa of loana. — ^No ioBurer Bhall grant loans or 
temporary advances either on hypothecation of property or on personal' 
seoarity or otherwise, except loans on life policies issued by him within 
their surrender value, to any director, manager, managing agent, actuary, 
auditor or officer of the insurer if a company, or where the insurer is a 
firm, to any partner therein, or to any other company or firm in which 
any such director, manager, managing agent, actuary, offit-er or partner 
holds the position of a director, manager, managing agent, actuary’, 
officer or partner ; 

Provided that nothing herein contained shall apply to loans made by 
an insurer to a banking company : 

Provided further that every existing loan to any director, manager, 
managing agent, auditor, actuary, officer or partner, notwithstanding any 
contract to the contrary, shall be repaid within one year from the eom- 
mencement of this Act, and in case of default, such defaulting director, 
manager, managing agent, auditor, aetuary, officer or partner shall cease 
to hold office on the expiry of one year from the commcnceruent of this 
Act : 

Provided further that nothing in this section shall prohibit a company 
from granting such loans or advances to a subsidiary com^ianv or to any 
other company of which the company granting the loan or advance is a 
subsidiary company. 

30. Liability of directors, etc., for loss due to contraventions 
of secdons 27 and 29. — If, by reawn of a contravention of any of the 
provisions of section 27 or section 29, any loss is sustained by the insurer 
or by the policy-holders, every director, manager, managing annt, 
officer or partner who is knowingly a party to such contravention shall, 
without prejudice to any other |ienalty to which ho may be liable under 
this Act, be jointly and .severally liable to make good the amount of 
such loss. 


31. Assets of insurer how to be kept. — None of the assets in 
British India of any insurer shall, except in the case of deposits made 
with the Reserve Batdr of India under M-ction 7 or section 98 or in so far 
as assets are required to be vested in trustees by sub-section (4) of 
section 27, be kept othcrwi.se than in the name of a public offlosr 
approved by the Central Government or in the corporate name of the 
undertaking, if a company, or in the name of the partners, if a firm, 
or in the name of the proprietor, if an individual. 

32. Limitation on employment of managinil agents and on 
the remuneration payable to them. — (I) No insurer shall, after the 
oommenoement of this Art, appoint a managing agent for the conduct 
offaisbusinaM. 

(2) Whm any insurer engager! in the busirmss of insurance before 
the oommenoement of this Act employs a managing agent for the conduct 
of his business, then, notwithstanding anything to the contrary contained 
in the Indian rompanies Act, 1913, notwithstanding anything to the 
contrary contained in the articles of the insurer, if a company, or in any 
agreement entered into by the insurer, such managing agent s h a ll oease 
to hold oSice on the expiry of three yean from the oommenoement of this 
Act and no oompensetkm shall be payaUe to him by the inanzer by i***® 
only of the preiutare termination of bis employment as managfaf •8"®*- 
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( 3 ) After the oommejooement of this Act, notwithstanding anything 
oontained in the Indian Companies Act, 1913, and notwithstanding 
anything to the contrary oontained in any agreement entered into by 
an insurer or in the articles of association of an insurer being a company, 
no insurer shall pay to a managing agent and no managing agent shall 
accept from an insurer as remuneration for his services as managing 
agent more than two thousand rupees per month in all, including salary 
and commission and other remuneration payable to and receivable by 
him, for his services as managing agent. 


Inspection. 


33. Power of Superintendent of Insurance to order 
inspection. — (7) Ifthe .Superintendent of Insurance has reason to believe 
that the interests of the poHcj’-holders of an insurer are in danger or 
that an insurer is unable to meet his obligations or has made default 
in complying with any of the provisions of this Act, or that an offence 
under this Act has been of is likely to be committed by an insurer or any 
officer of an insurer, or if he receives a requisition in this behalf signed 
by shareholders of an insurer being a company not less in number than 
one-tenth of tlie whole body of shareholders and holding not less than 
one-tenth of the whole share capital or if he receives a requisition in 
this behalf signed by not less than fifty policy-holders holding policies 
of life insurance that have been in force for not less than three years 
and are of the total value of not less than fifty thousand rupees and 
aupportetl by an affidavit, he may, after giving notice to the insurer 
and giving him an opportunity to be heard, appoint an auditor or actuary 
or both, not being an auditor or actuary in the employ of the insurer, 
to investigate the affairs of the insurer, or may himself make such investi- 
gation. 


(2) The Court may, on the application of an insurer and after giving 
notioe to and hearing the Superintendent of Insurance, forbid such 
action by the Superintendent, if the insurer satisfies the Court that it 
is unnecessary in the circumstances. 


(3) The results of ahV investigation made under this section shall 
be embodied in a report of which one copy shall be lodged with the 
Superintendent of Insurance and one copy shall be fiimished to the 
insurer ; and a copy of such report shall be furnished to the policy-holders 
who have sent a requisition for such an investigation. 


(4) The Superintendent of Insurance may require the insurer to 
comply within a time to be specified by him (not being less than fifteen 
days from the receipt of the notioe by the insurer) with any directions 
he may issue to remedy defects disclos^ by such inspection. 


(5) If as a result of any invratigation made under this section, 
the Superintendent of Insurance is of opinion that it is necessary in the 
interests of the policy-holders that the business of the insurer should be 
wound up. or if the insurer fails to comply with any directions issu^ 
under aub-seotion (^), the Superintendent may, a^r giyii^ noti^ tothe 
insurer and giving him an opportunity to be heard, apply to the Court to 
have the business of the insurer wound up. 


34. Power, of lnve.tl8ator.--men any inves^tion m ^ 
in pursnanoe of eeotion 38 the proyisions of section 140 of the Indian 
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Companies Act. 1913, shall apply for the purposes of sndi investigation 
as they apply to an investigation made in pursnanoe of section 138 of 
that Act, imd all expenses of and incidental to such investigation shall he 
defrayed by the insurer. 

Amalgamation and TaANsrEB or Insobance Business. 

35. Anaalgamatlon and transfer of insurance business . — {!) 

No life insurance biminess of an insurer specified in sub-clause (o) (ii) 
or sub-clause (6) of clause (9) of section 2 shall be transferred to or 
amalgamated with the life insurance business of any other insurer except 
in accordance with ascheme preparetl uiuierthis sect ion and sanctioiu>.d by 
the Court having jurisdiction over one or other of the insurc're eonoemed. 

(2) Any scheme prepared under this section shall set out the agree- 
ment under which the transfer or amalgamation is proposed to be effected, 
and shall contain such further provisions as may be necessary for giving 
effect to the scheme. 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a 
statement of the nature of the amalgamation or transfer, a.s the ease may 
be, and of the reason therefor shall, at least two mouths before the 
application is made, be sent to the Central fioveniment, and certified 
copies of the following documents shall be furnishe<l to the Central 
flovernment and shall during the two months aforesaid be kept open for 
the inspection of the members and policy-holders at the principal and 
branch oflScos and chief agencies of the insurers concerned, namely : — 

(а) a draft of the agreement or deed under which it is proposed to 

effect the amalgamation or transfer ; 

(б) statements of the assets and liabilities of the insurers oon- 

oerned in such amalgamation or transfer ; and 
(c) the actuarial or other reports on which the scheme was founded 
including a report by an independent actuary on the 
proposed amalgamation or transfer. 

(4) Where an application under sub-section (3) is made to the 
Court within three months from the commencement of this Act, the 
Court may, on application, extend for the insurer whose business is to 
be transferred to or amalgamated with the- business of another insurer, 
the time allowed for registration undm- section 3 and for the paymsot of 
the instalments of the deposit under section 7 or section 98 for such 
period not exceeding nine months as the Court may think fit. 

36. Sanction of amalgamation and transfer by Gonrt.— 

When any application such as is referred to in sub-section (3) of section 36 
is made to the Court, the Court shall cause, if for special reasons it w 
directa, notioe of the application to be sent to every person residmt in 
British India or in an Imlian State who is the holder of a life policy of 
any insurer oonoenMd and shall cause a statement of the nature and 
terms of the amalgamation or transfer, os the case may he, to he puUishcd 
in such manner a^ for such period as it may direct, and, after hearing 
the directors and such policy-holders as apply to be heard and any other 
persons whom it eonstdm entiled to he heard, may sancthm the arrai^' 
meat, if it is satiitfed that no sndloient objection to the onsagetOKBt bs« 
been sstabliAed. 
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37. Statemento reqi^ed after amalgamation and transfer.— 
Where an amalgamation takm place between any two or more insurers, 
or w^re any busmess of one insurer is transferred to another, whether in 
accordance mth a scheme confirmed by the Court or otherwise, the 
insi^ oa^ying on the amalgamated business or the insurer to whom the 
busiDMS IB transferred, as the case may be, shall, within three months 
from t^ date m the completion of the amalgamation or transfer, furnish 
to tbe Central Government — 


(o) a certified copy of the scheme, agreement or deed under which 
the amalgamation or transfer has been effected, and 
(b) a declaration signed by every insurer concerned or in the case 
u ^ ®‘^**'pany by the chairman and the principal officer 
that to the bent of their belief every payment made or to 
be made to any person whatsoever on account of the amal- 
gamation or transfer is therein fully set forth and that 
no other payments beyond those set forth have been 
made or are to be made either in money, policies, bonds, 
valuable securities or other property by or with the know- 
ledge of any parties to the amalgamation or transfer, and 
(r) where the amalgamation or transfer has not been made in 
accordance with a scheme confirmed by the Court — 

(i) certified copies of statements of the assets and liabilities of 

the insurers concerned, and 

(ii) certified copies of the actuarial or other reports upon which 

the agreement or deed was founded. 


AS.SIONME.VT OR TkaNSFER OK POLICIES AND NOMINATIONS. 

38. Assignment and transfer of Insurance policies. — {!) A 
transfer or assignment of a polic}- of life insurance, whether with or 
without consideration, may bo made only by an endorsement upon the 
policy itself or by a separate instrument, signed in either case by the 
transferor or by the assignor or his duly authorised agent and attested 
by at least one witness, specially setting forth the fact of transfer or 
aB.sigiunent. 

(2) The transfer or assignment shall be complete and effectual upon 
the execution of such endorsement or instrument duly attested but 
except where the transfer or assignment is in favour of the insurer shall 
not be operative as against an insurer and shall not confer upon the 
transferee or assignee, or his legal representative, any right to sue for the 
amount of such policy or the moneys secured thereby^ until a notice 
in writing of the transfer or assignment together with either the said 
endorsement or instrument itself or a copy thereof certified t o b® 
correct by both transferor and transferee or their duly a uthorised 
agents has been delivenal to the insurer ; 

Provided that where the insurer maintains one or more places 
of business in British India, such notice shall be delivered only at the 
place in British India mentioned in the policy for the purpose or at his 
principal place of business in British India . 

(3) The date on which the notice referred to in sub-s^tion (2) is 
delivered to the insurer shall regulate the priority of all claims under a 
transfer or assignment ns between persons interested in the policy ; and 
where then is more than one instrument of transfer or assignment the 
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priority of the claims under such insriumente shall be governed by tto 
orctor in which the notices referred to in sub-section (2) are delivered. 

(4) Upon the receipt of the notice referred to in sub-section (2), 
the insurer shall record the fact of such transfer or assignment together 
with the date thereof and the name of the transferee or the assignee and 
shall, on the request of the person bj- whom the notice was given, or of 
the transferee or assignee, on payment of a fee not exceeding one rupee, 
grant a written acknowledgment of the receipt of such notice ; and any 
such acknowledgment shall be conclusive eridence against the insurer 
that he has duly rec'cived the notice to which such acknowledgment 
relates. 

(5) Subject to the terms and conditions of the transfer or assign- 
ment, the insurer shall, from the date of the receipt of the notice 
referred to in sub-section (2). recognise the tramferiH* or assignee named 
in the notice as the only person entitled to benefit under the policy, and 
such person shall be subject to all liabilities and equities to which the 
transferor or assignor was subject at the date of the transfer or assign- 
ment and may institute aivy proceedings in relation tfi the policy unthout 
obtaining the consent of the transferor {>r aK.>.ignor or making him a 
party to such proceedings 

(fi) Any rights and remedies of an a.wsignee or Iransfere*' of a poliey 
of life insuranoe under an assignment or transfer effected prior to the 
commencement of this Act shall not be affected by the provisions of this 
section. 

(7) Notwithstanding any law or custom having the force of law to 
the contrary, an assignment in favour of a person made w'ith the condi- 
tion that It shall be inoperative or that the interest shall pass to some 
other person on the happening of a specified event during the lifetime of 
the person whose life is insured, aiid an assignment in favour of the 
survivor or survivors of a number of persons, shall be valid. 

39. Nomination by policy-holder. — (I) The holder of a polio}’ 
of life insuranoe on his own life, not being an abaolute aaaigaee of the 
booefita under the policy, may, when effecting the policy or at any time 
before the policy matures for payment, nominate the person or persons 
to whom the money secured by the policy shall be paid in the event of his 
death. 

(2) Any such nomination in order to be effectual shall, unless it is 
inoorporatod in the text of the policy itself, be made by an endorsement 
on the policy communicated to the insurer and registered by him in the 
records relating to the policy and any such nomination may, at any time 
before the policy matures for payment, be cancelled or changed by an 
mkdomement or a further endorsement or a will, as the case may be; but 
unlcM notice in writing of any aocb oanoellation or change hat been 
d eb vered to the insurer, the insure shall not be liable for any pajrment 
under the policy made bona fide by him to a nominee mentiooM in the 
text of the policy or registered in records of riie inaorer. 

(3) The insurer aball furnish to the policy-holder a written 
acknowledgment of having registered a nomination or a canoellatton or 
change thereof, and may cimrge a fee not exceeding one rupee ter 
ragistaing such caacdlat^ or change. 

(f ) A transfer or aaai yu n en t of a policy made in accordance with 
section 38 shall automatiduJy canoe! a nominatiem. 
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(S) Where the policy matures for payment during the lifetime of the 
person whose life is insured or where the nominee or, if there are more 
nominees than one, all the nominees die before the policy matures for 
pajunent, the amount secured by the policy shall be payable to the 
policy-holder, or his heirs or legal representatives or the holder of a 
succession certificate, as the case may be. 

(fi) Where the nominee or, if there are more nominees than one, a 
nominee or nominees survive the person whose fife is insured, the amount 
secured by the policy shall be payable to such survivor or survivors. 

(7) The provisions of this section shall not apply to any policy of life 
insurance to which section 6 of the Married Women’s Property Act, 1874, 
applies. 


Commission .4nd Rebates and Licensing of Agents. 

40. Prohibition of payment by way of commission or other- 
wise for procuring business.— (7) No person shall, after the expiry 
of six months from the commenc«-ment of this Act, paj' or contract to 
pay any remuneration or reward whether by way of commission or 
otherwise for soliciting or procuring insurance business in India to any 
jjerson except an insurance agent or a person acting on behalf of an 
insurer who for the purposes of insurance business employs insurance 
agents. 

(2) No insurance agent shall be paid or contract to be paid by way 
of commission or as remuneration in any form an amount exceeding, in 
the case of life insurance business, forty per cent of the first year’s 
premium payable on any policy or policies efiected through him and 
five per cent of a renewal premium, or, in the case of business of any 
other class, fifteen per cent of the premium : 

Provided that insurers, in respect of life insurance business only, 
may pay, during the first ten years of their business, to their insurance 
agents fifty-five per cent of the first year’s premium payable on any 
policy or policies effected through them and six per cent of the renewal 
premiums. 

(3) Nothing in this section shall prevent the payment under any 
contract existing prior to the 27th day of January, 1937, of gratuities or 
renewal commission to any person, whether an insurance agent within 
the meaning of this Act or not, or to his representatives after his 
decease in respect of insurance business effected through him before the 
said date. 

41. Prohibition of rebates. — (7) No person shall allow or offer 
to allow, either directly or indirectly, as an inducement to any person to 
effect or renew an insurance in respect of any kind of risk relating to 
lives or property in India, any rebate of the whole or part of the com- 
mission payable or any rebate of the premium shown on the policy, nor 
shall any person taking out or renewing a policy accept any retote, 
except such rebate as may be allowed in accordance with the published 
prospectuses or tables of the insurer. 

(2) Any person making default in complying with the laovisions of 
this section shall be punishable with fine which may eit^d to one 
hundred rupees, unless the default is made by a person effecting or 
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magWing a policy, in wliidi case he dkUl be puniahable with fine whiifii 
may etztNtd to fifty rupees only. 

42. Licensing of insurance agents. — (7) The Sumrintendent of 
Ineuranoe or an officer authorised by him in this behalf shall, in the 
prescribed manncsr and on pa3’ment of the prescribed fee which shall not 
be more than one rupee, issue to any individual making an application 
under this section and not sufiering from any of the disqualifications 
hereinafter mentioned a licence to act as an insuranoe agent for the 
purpose of soliciting or procuring insurance business. 

(2) A licence issued under this section shall entitle the holder to act 
as an insurance agent for anx registen'd insurer. 

(3) A licence issued under this section shall expire on the Slst da,y 
of March in each .vear, but shall, if the applicant does not sufier from any 
of the disqualifications hereinafter mentioneil. be rem^wed from year to 
year on payment of a fee of one rupee. 

(4) The disqualifications above referred to shall bo the following : — 

(o) that the person is a minor ; 

(6) that he is found to be of unsound mind by a Court of oom> 
potent jurisdiction . 

(c) that he has been found guilty of criminal misappropriation or 

criminal breach of trust or cheating by a Court of competent 
jurisdiction ; 

(d) that in the course of any judicial proc(‘t<<liiig n-lating to any 

jiolicy of insuranoe or the winding up of an insuranoe 
company or in the course of an investigation of the aflairs 
of an insurer it has been found that he has been guilty of or 
has knowingly participated in or connivc-d at any fraud, 
dishonesty or misreprew-ntat ion against an insurer or an 
assured. 

(6) If it be found that an insurance agent suffers from any of the 
foregoing disqualifications, without prejudice to any other penalty to 
wfai^ be may be liable, the Superintendent of Insurance shall, and if 
the agent has knowingly contravened any provision of this Act may, 
oaooel the licence issued to the agent under this section. 

43. Register of Insurance agents. — (7) Every insurer and every 
person who acting on liebalf of an insurer employs licensed insuranoe 
agents shall maintain a register showing the name and address of eveiy 
licensed insuranoe agtmt appoinU>d by him and the date on which his 
appointment began and the dati*, if any. on which his appointment 
eeMCd. 

12) Any individual not bolding a lioenoe issued under section 42 
who acts as an insuranoe agent shall he punishable with fine which may 
extend to fifty rupees, and arty inauriT who, or any person aotinjg on 
liehajf of an insurer who. appoints as an insurance agont any individual ^ 
not so licensed, or transacts any insurance busineas in India tbraagb 
sndi individual, shall be punisKabie with fine which may extend to one 
hundiydt ugee a. 

Ihfc provisiona of sub-sceikm (2) shall not tahe effect until *!•« 
of six months from the oommenoeiaent of this Act. 
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44. Prohibidoii of cessation of payments of commission. — 

Notwithstanding anything to the contrary in a contract between any 
person and an insurance agent licensed under section 42 forfeiting or 
stopping payment of renewal commission to such insurance agent, no 
such person shall in respect of life insurance business done in India refuse 
payment to an insurance agent of commission on renewal premiums due 
to him under the agreement by reason only of the termination of hie 
agreement except for fraud : 

Provided that such agent has served such person continually and 
exclusively for at least ten years, and provided further that, after his 
ceasing to act as agent, he does not directly or indirectly solicit or pro- 
cure insurance business for any other person. 

Special Provisions of Law. 

45. Policy not to be called in question on ground of mis- 
statement after two years. — No policy of life insurance effected before 
the commencement of this Act shall after the expiry of two years from 
the date of commencement of this Act and no policy of life insurance 
effected after the coming into force of this Act sliall, after the expirj^ 
of two years from the date on which it was effected, be called in question 
by an insurer on the ground that a statement made in the proposal for 
insurance or in any report of a medical officer, or referee, or friend of 
the insured, or in any other document leading to the issue of the policy, 
was inaccurate or false, unless the insurer sliows that such statement 
was on a material matter and fraudulently made by the policy-holder and 
that the (Kilicy-liolcler knew at the time of making it that the statement 
was false. 

46. Application of British Indian law to policies issued in 
British India. — The holder of a policy of insurance is.sucd by an insurer 
in respect of insurance business transacted in British India after the 
commencement of this Act shall have the right, notwithstanding anything 
to the contrary contained in the policy or in any agreement relating 
thereto, to receive payment in British India of any sum secured thereby 
and to sue for any relief in respect of the policy in any Court of competent 
jurisdiction in British India : and if the suit is brought in British India 
any question of law arising in comiection with any such policy shall be 
determined according to the law in force in British India. 

47. Payment of money into Court. — (I) Where in respect of any 
policy of life insurance maturing for payment an insurer is of opinion 
that by reason of conflicting claims to or in.sufBeiency of proof of title to 
the amount secured thereby or for any other adequate reason it is 
impossible otherwise for the insurer to obtain a satisfactory discharge for 
the payment of such amount, the insurer shall before the expiry of nine 
months from the date of the maturing of the policy or, where the 
oircumstances are such that the insurer cannot be immediately aware of 
moh maturing, from the date on which notice of such maturing is giyen 
to the insurer, apply to pay the amount into the Court within the 
jurisdiction of which is situated the place at which such amount is 
payable under the terms of the policy or otherwise. 

(2) A receipt granted by the Court for any such payment shall be a 
satisfactory discharge to the insurer for the payment of such amount. ’ 
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(3) An np^eation for permisBion to make a payment into <3outt 
under this section shall be made by a petition verm^ by an affidavit 
signed by a {S’inoipal officer of the insurer setting forth the following 
partioulars, namely ; — 

(a) the name of the insured person and his address ; 

(b) if the insured person is dooeased, the date and place of his 

death ; 

(c) the nature of the policy and the amount secured by it ; 

(d) the name and address of each claimant so far as is known to 

the insurer with details of every notice of claim received ; 

(e) the reasons why in the opinion of the insurer a satisfactory 

discharge cannot be obtaine<l for the payment of the 
amount ; and 

(/) the address at which the insurer may b<> served with notice of 
any proceeding relating to disposal of the amount paid into 
Court . 

(4) An application under this section shall not be entertained by the 
Court if the application is made before the expiry of six months from the 
maturing of the policy bj' survival or from the date of receipt of notice 
by the insurer of the death of the insured, as the case may he. 

(5) If it appears to the Court that a satisfactory discharge for the 
payment of the amount cannot otherwise be obtained by the insurer it 
shall allow the amount to be fiaid into Court and shall invest the amount 
in Government securities pending its disposal. 

(fi) The insurer shall transmit to the Court every notice of claim 
received after the making of the application under sub-section (J), and 
any payment required by the Court as costs of the proceedings or otherwise 
in connection with the disposal of the amount paid into Court shall as 
to the costs of the application under sub-section (3) be home by the 
iiunrer and as to any other costs be in the discretion of the Court. 

(7) The Court shall cause notice to be given to every ascertained 
claimant of the fact that the amount has been paid into Court, and shall 
cause notice at the c»et of any claimant applyiirg to withdraw the amount 
to be given to every other ascertained claimant. 

(#) The Court shall decide all questions relating to the disposal of 
claims to the amoont paid into Court. 

48. Directors of insurers being companies. — (7) Where the 
insurer is a company incorporated under the Indian Companies Act, 
1913, or under the tndian Companies Act, 1882, or under the Indisn 
Companies Act, 1866, or under any Act repealed thereby, and carries on 
the bnsiness of life insurance, not lees than one-fourth of the whole 
number of the directors of the oompiany shall be persons having the 
preseribed qualifieations and bolding policies of life insurance issued hy 
the company, and shall be elected to the Board of Dirootors of the 
company in the prescribed manner by the holders of policies of life 
inaoraaoe issued by the company. 

(2) This section shall not t^te efiect, in respect of vaj oompany 
in ertstanee at the commenoMnent of this Act, until the expiry oi ow 
year tberefrom. asd in reapeet of any company incorporated after w 
oommeneement of this Act, imtQ the expiry of two yeare from the date 
of ragiatratioD to oany on ixunraaoe boibieaB. 
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49. Restriction on dividends and bonuses. — insurer, being 
on insurer specified in sub-clause (a) (ii) or sub-clause (6} of clause (9) 
of section 2, who carries on the business of life insurance shall in respect 
of such life insurance business declare or pay any dividend to sbaieholders 
or any bonus to policy-holders except out of a surplus ascertained as 
the result of an actuarial valuation of the assets and liabilities of the 
insurer. 


50. Notice of options available to the assured on the lapsing 
of a policy. — An insurer ahull, before the expiry of three months from 
the date on which the premiums in respect of a policy of life insurance 
were payable but not paid, give notice to the policy-holder informing 
him of the options available to him. 

51. Supply of copies of proposals and medical reports. — 

Every insurer shall, on application by a policy-holder and on payment of 
a fee not exceeding one rupee, supply to the policy-holder certified copies 
of the questions put to him and his answers thereto contained in his 
proposal for insurance and in the me<lical report supplied in connection 
therewith. 

52. Prohibition of business on dividing principle. — No insurer 
shall after the com.men.c<;TO.eut rvf thiv Act begin, nr after three years from 
that date continue to carry on. any bu.siuess upon the dividing principle, 
that is to say, on the principle that tlie benefit secured h.V a policy is not 
fixed but dopemls either wholly or partly on the results of a distribution 
of certain sums amongst policies becoming claims within certain time- 
limits, or on the principle that the premiums payable by a policy-holder 
depend wholly or partly on the numlwr of policies becoming claims within 
certain time-limits : 

Provided that nothing in this section shall be deemed to prevent an 
insurer from allocating bonuses to holders of policies of life insurance as a 
result of a periodical actuarial valuation either as reverfionary additions 
to the sums insun'd or as immediate cash lajmises or otherwise : 

Ihpovidcd further that an insurer who continues to carry on insurance 
business on the dividing principle after the commencement of this Act 
shall withhold from distribution a sum of not less than forty per cent 
of the premiums received during each year after the commencement of 
this Act in which such business is continued so as to make up the amount 
required for investment under section 27. 

Winding dp. 

53. Winding up by the Court.— (i) The Court may order the 
winding up in aooordanc'e with the Indian Companies Act, 1913, of any 
insurance company and the provisions of that Act shall, subject to the 
provisions of this (^apter, apply accordingly. 

(2) In addition to the grounds on which such an order may he based, 
the Court may order the winding up of an insurance company- 

(a) if with the sanction of the Court previously obtained a petition 
in this behalf is presented by shareholders not less in number 
than one-tenth of the whole body of shareholders and 
holding not less than one-tenth of the wbole^ share capital 
or by not lees than fifty policy-holders holding policies of 
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life insnraaoe t|iat have been in force for not less thui liiiae 
years and are of the total value of not less than fifty 
thousand rupees ; or 

(6) if the Superintendent of Insurance, who is hereby authorised 
to do so, applies in this behalf to the Court on any of the 
following grounds, namely : — 

(i) that the company has failed to deposit or to keep deposited 

with the Reserve Bank of India the amounts required 
by section 7 or section 98, 

(ii) that the company having failed to comply with any 

requirement of this Act has continued such failure for a 
period of three months after notice of such failure has 
been conveyed to the company by the Superintendent 
of Insurance, 

(iii) that it appears from the returns fiimishcd under the pro- 

visions of this Act or from the results of any investigation 
made thereunder that the oomjiany is insolvent, or 

(iv) that the continuance of the company is prejudicial to the 

interests of the policj’-holders. 

54. Voluntary winding up. — Notwithstanding anything con- 
tained in the Indian Oompanies Act, 1913, an insurance company shall 
not be wound up voluntarily except for the purposes of eneoting an 
amalgamation or a re-construction of the company, or on the ground 
that by reason of its liabilities it caimot continue its business. 

55. Valuation of liabilities. — (I) In the winding up of an 
insurance company or in the insolvency of any other insurer the value of 
the assets and the liabilities of the insurer shall be ascertained in such 
manner and upon such ba.sis as the liquidator or receiver in insolvency 
thinks fit, subject, so far as applicable, to the rule contained in tbe Sixth 
Schedule and to any dire<rtions which may be given by the Court. 

( 2 ) For the purpose* of any rc<luction by the Court of the amount 
of the contracts of any insurance company the value of the assets and 
liabilities of the company and all claims in rtapect of policies issued b}’ it 
shall be ascertained in such manner and iijMtn such Imsih as the Court 
thinks proper having regard to the rule aforesaid. 

( 3 ) The rule in the Sixth Schedule shall be of tbe same force and 
may be repealed, altered or amended as if it were a rule made in pur- 
snaooe of section 246 of the Indian Gompanie* Act, 1913, and rules may 
be made under that section for the purpose of carrying into effect the 
provisions of this Act with respect to the winding up of insurance 
companies. 

56. Application of aurpiua aaaets of life insurance fond in 
liquidation or Insolvency. — (/) In the winding up of an insurance 
company and in tiie inaolveno^' of any other insurer the value of the 
as set s and the lial^ities of the insurer in respect of life insurance busu**** 
shall be aaoertained separately from the value of any other aaaeta or any 
other liabilities of the insurer and no such aaserts shall be allied to the 
diaohsrge of any liabUitica other than those in respect of life 
boatneas except in so iar as those assets exceed the liabiUttoa in respect oi 
life tnmranoe bustnsaa. 

(fi) In the winding up of an insurance company earrying oh 
nets of life insurance or in the insolvoicy of any other inwrw o*iTy>“e 
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on such business where any proportion of the profits of the insurer was 
before the oommenMment of the winding up or insolyenoy allocated to 
pohoy-hol^rs if, when the assets and liabilities of the insurer have been 
ascertained, there is found to be a surplus of assets over liabilities (herein- 
after referr^ to as a prima facie surplus) there shall be added to the 
liabilitiea of the iuBurer in respect of the life insurance business an amount 
equal to such proportion of the prima facie surplus as is equivalent to 
such proportion of the profits allocated to shareholders and policy- 
holders as was allocated to policy-holders during the ten years imme- 
diately preceding the commencement of the winding up and the assets 
of the insurer shall be deemed to exceed his liabilities only in so far as 
those assets exceed those liabilities after such addition ; 

Provided that— 

(o) if in any case there has been no such allocation or if it appears 
to the Court that by reason of special circumstances it 
would be inequitable that tlie amount to be added to the 
liabilities of the insurer in respect of the life insurance 
business should be an amount equal to such proportion as 
aforesaid, the amount to be so added shall be such amount 
as the Court may direct , and 

(6) for the jmrpose of the application of this sub-section to any 
case where before the commencement of the winding up or 
insolvency a proportion of such profits as aforesaid of a 
branch only of the life insurance business in question has 
been allocated to policy-holders, the value of the assets 
and liabilities of the insurer in respect of that branch shall 
be separately ascertained in like manner as the value of his 
assets and liabilities in respect of the life insurance businesB 
was ascertained, and the surplus so found, if any, of assets 
over liabilities shall, for the purpose of deter mining the 
amount to be added to the 1 labilities of the insurer in respect 
of the life insurance business be deemed to be the prima 
facie surplus. 

57. Winding up of secondary companies. — (i) Where the 
insurance business or any part of the insurance business of an insurance 
company has been transferred to another insurance company under an 
arrangement in pursuance of which the first mentioned company (in 
this section referred to as the secondary company) or the creditors 
thereof has or have claims against the company to which such transfer 
was made (in this section referred to as the principal company) then, if 
the principal company is being wound up by or under the supervision of 
the Court, the Court shall (subject as hereinafter mentioned) order the 
secondary company to be wound up in conjunction with the principal 
company and may by the same or any subsequent order appoint the 
same person to be liquidator for the two companies and make provision 
for Buoh other matters as may seem to the Court necessary with a view to 
the companies being wound up as if they were one company. 

(2) The commencement of the winding up of the principal company 
shall, save as otherwise ordered by the Court, be the commencement of 
the winding up of the secondary company. 

(3) In adjusting the rights and liabilities of the members of the 
several oompanies among themselves the Court shall have regard to the 
donatitution of the oompanies and to the arrangements entered into 
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ItotvBdEi liho oompflJiiBB m Vuo luoiiUDi' oB tho Court bAs rosMcK to 
the rights «ad liabilities of different classes of contributories in rae oaae 
of the 'grinding up of a single oompanv or as near thereto as oircumstaitoes 
admit. 

(^) Where any oompony alleged to be secondary is not in prooesa of 
being wound up at the same time as the principal company to ^ich it is 
allegi^ to be secondary, the Court aiiali not dirt'ct the secondary company 
to be wound up, unless, after hearing all objections (if any) that may be 
urged by or on behalf of the company against its ixdng wound up, the 
Court IS of opinion that the company is .secondary to the principal com- 
pany and that the winding up of the company in conjunction with the 
principal company is just and efpiitahle. 

(5) An application may be made in relation to the winding up of 
any secondary eoin^iaiiv in conjunction with the principal company by 
any creditor of, or person int<-reste<l in. the princi)>a) or secondary company. 

( 6 ) Where a company stand-s in the relation of a princijial company 
to one insuranoe company and in the relation of a secondar 3 ’ company to 
some other imsiirance company or where there are screral insurance 
companies standing in the relation of secondary eonipanies to one principal 
company, the Court mar deal with am’ number of such companies 
together or in separate groups as it thinks most expedient upon the 
principles laid down in this section. 

58. Schemea for partial winding up of insurance com* 
panlea. — (/) If at any time it appears expedient that the affairs of an 
insurance company in respect of any class of business comprised in the 
undertaking of the company should lx wound up but that any other class 
of business comprised in the undertaking should continue to be carried 
on by the company or be transferrwl to another insurer, a scheme for such 
purposes may be prepared and submitted for confirmation of the Court in 
aooordaooe with the provisions of this Act. 

(2) Any scheme prepared under this section shall provide for the 
allocation and distribution of the assets and liabilities of the companj' 
between any classes of business a&cted (including the allocation of any 
surplus assets which msy arise on the proposed winding up), for sny 
future rights of every class of policy-holders in respect of their policieB 
and for the manner of winding up any of the affairs of the oompuiy 
which are proposed to be wound up and may contain provisions for 
altering the memorandum of the company with respect to its objects mid 
such farther provisions as may bn expidient for giving eftoot to the 
scheme. 

( 3 ) The provisions of this Act relating to the valuation of liabilities 
of insarers in liquidation and insolvency ai^ to the application of sorplus 
assets of the life insurance fund in liquidation nr insolvency shall apply to 
the winding up of any jpart of the aSain of a company in accordance with 
the scheme uiider this section in like manner as they apply In the winding 
up of an iararanoe company, and any scheme under this section iwy 
sp^y with the neoessaiy modifications any of the proviidoDS of wc 
I^ian Oompanies Act, 1813, relating to the winding np of oompanisB. 

^ 4 ) Aa order of the Goort oonfirming a scheme wider this 
triwrel^ the raeraoraiidum of a oompany Is altered with RMfMh w ^ 
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object shall as respects the alteration have efieot as if it were an order 
confirmed tinder section 12 of the Indian Companies Act, 1913, and 
the provisions of sections 16 and 16 of that Act shall apply accordingly. 

59. Return of deposits. — In the winding up of an insurance 
company and in the insolvency of any other insurer the liquidator or 
assignee, as the case may be, shall apply to the Court for an order for 
the return of the deposit made by the company or the insurer, as the 
case may be, under section 7 or section 98 and the Court shall on such 
application order a return of the deposit subject to such terms and 
conditions as it shall direct. 

60. Notice of policy values. — In the winding up of an insurance 
company for the purposes of a cash distribution of the assets and in the 
insolvency of any other insurer the liquidator or assignee, as the case 
may bo, in the case of all persons appearing by the books of the company 
or other insurer to be entitled to or interested in the policies granted by 
the company or other insurer shall ascertain the value of the liability 
of the company or other insurer to each such person and shall give 
notice of such value tf) those persons in such manner as the Court 
may direct and any pt'rson to whom notice is so given shall be bound 
by the value so ascertained unless he gives notice of his intention to 
dispute such value in such manner and within such time as may be 
specified by a rule or order of the Court. 

61. Power of Court to reduce contracts of insurance. — ( 1 ) 
Where an insurance company is in liquidation or any other insurer is 
insolvent the Court may make an order reducing the amount of the 
insurance contracts of the company or other insurer upon such terms and 
subject to such conditions as the Court thinks just. 

(2) Where a company carrying on the business of life insurance has 
been proved to be insolvent, the Court maj% if it thinks fit in place of 
making a winding up order, reduce the amount of the insurance contracts 
of the company upon such terms and subject to such conditions as the 
Court thinks fit. 

(3) Application for an order under this section may be made either 
by the liquidator or by or on behalf of the company or by a policy- 
holder or by the Superintendent of Insurance, and the Superintendent of 
Insurance and any person whom the Court thinks likely to be affected 
shall be entitled to be heard on any such application. 


Special Pbovisions relating to External Companies. 

62. Power of Central Government to impose reciprocal dis- 
abilities on non-Indian companies. — ^Where, by the law or practice 
of any country outside India in which an insurer carrying on insurance 
business in British India is constituted, incorporated or domiciled, 
insurance oompmues incorporated in British India are required as a 
condition of carrying on insurance business in that country to comply 
with any special requirement whether as to the keeping of deposits or 
••sets in that country or otherwise which is not imposed upon insurers 
of that country under this Act, the Central Government shall, if satisfied 
of the (udstmioe of such special requirement, by notification in the official 
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43uette, dneot llutt the a*me lequiiemeot, oi requiremente m Huailiir 
thereto ee mey be. ahell be impost upon insurers of thet ooun^ es e 
onndition of oarryingon the businees of insuranoe in British ImltK; 

63. Particiilars to be filed by Insurers estabUshed outride 
British Tndia. — Bvery insurer, having hie princijM! piaMe of business or 
doquoiie outside Britid India, who establishes a place of business within 
British India, or appoints a representative in British India with the 
objeot of obtaining insuranoe business, shall, within three months from 
the establishment of such place of business or the appointment of such 
representative, file with the Superintendent of Insuranoe — 

(a) a certified copy of the charter, statutes, deed of settlement or 
memorandum and articles or other instrument constituting 
or defining the constitution of the insurer, and, if the instru- 
ment is not written in the English language, a oertified 
translation thereof, 

(fe) a list of the directors, if the insurer is a company, 

(c) the name and address of some one or more persons resident in 
British India authorised to accept on behalf of the insurer 
service of process and any notice required to be served 
on the insurer, together with a cop_v of the power of attorney 
granted to him, 

id) the full address of the principal office of the insurer in British 
India, 

(e) a statement of the classes of insuranix* business to be carried 
on by the insurer, and 

if) a statement verified by an affidavit setting forth the special 
requirements, if any, of the nature specified in section 62 
imposed in the country of origin of the insurer on Indian 
nationals, 

and, in the event of any alteration being made in the addreas of the 
principal office or in the classes of businees to be carried on, or in any 
instiwnent here referred to, or in the name of any of the persons here 
referred to, or in the matters specified in clause (/) above, the oompany 
shall forthwith furnish to the Superintendent of Insurance partiouJm of 
such alteration. 

64. Booka to be kept by insurers establisbad ontslde British 
India. — ^Evory insurer having his principal place of busineas or domicile 
outside British India shall l^p at bis principal office in British India 
snob books of account , registers and documents as will enable the aooounts, 
statements and abstracts which be is required under this Act to furnish 
to the Superintendent of Insuranoe in respect of the insurance business 
transacted by him in Tndia to be compiled and, if necessary, checked by 
the Superinti^eiit of Insurance. 


PART III. 

Pbottoskt Soonmss. 

65. Dafinlttos of ** proridant society In thia Part pro^^' 
dentsoekiy ’’mesnsaperaonwbo.orabcNlyirfpeniom'iHisriMSSQtpwi^ 
or naincorp ora te which, receives premiums or oontribntfema for seo«t»if 
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(а) the birth, marriage, de^ of any persoit oi the snrTiral by a 

pwBoo of a stated age or oontingeiu^ ; 

(б) failore of iseue ; 

(c) the ooonnmoe of a social, religious or other oeremoliial 

oooasion ; 

(d) loss of or retirement from emplo3rment ; 

(e) disablement in consequence of sickness or accident ; 

if) the necessity of providing for the education of a dependant ; 
and 

(g) any other contingency which may be prescribed or which 
may be authorised by the Provincial Government with the 
approval of the Central Government. 


66. Application of this Part. — ^Nothing in this Part shall apply 
to a provident society which pays or undertakes to pay on any policy 
of insurance an annuity exceeding fifty rupees or a gross sum exceeding 
five hundred rupees exclusive of any profit or bonus : 

Provided that for the purposes of this section contracts entered into 
before the commencement of this Act shall not be taken into consideration 
and provided further that “ policy ” includes a series of policies covering 
one or more of the contingencies specified in section 65. 


67. Name. — No provident society established after the com- 
menoement of this Act shall adopt as its name, and no provident society 
established before the commencement of this Act shall continue after 
the expiry of six months from the commencement thereof to use as its 
name, any combination of words which fails to include the word 
“ provident ” or which includes the word “ life 

68. Insurable interest. — ^No provident society shall receive any 
premium or contribution for insuring money to be paid to any person 
other than the person paying such premium or contribution or the wife, 
husband, child, grandchild, parent, brother or sister, nephew or niece of 
such a person. 

69. Dividing business. — (/) No provident society shall cany 
on any business upon the dividing principle, that is to say, on the principle 
that the benefit scoured by a polity is not fixed but depends either wholly 
or partly on the roanlts of a distribution, amongst policies maturing for 
payment within certain time limits, of certain sums. 

(2) The Superintendent of Insurance shall, as soon "as possible, take 
steps to have any provident society which carries on business on the 
dividing prino^e wound up : 

ProvMed that, whore any such provident society in existence at the 
oommencSent of this Act applies within three mon^s of such wm- 
menoement to the Superintendent of Insurant for permismon to rontinne 
oacrying on its businese with a view meanwhile to reomanise ite Iciness 
in aooordanee with the provieions of this Act, the Supormtendant of 
InniraiMe may at hi# dlsorotion, with due mgard to the past mst^ of 
the moiety, peimit tite mcfaty to oonrinue Inuiiiess fiw a penod not 
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•xeaediag two yean from tbe date of neeipt of BOoh pomiaaioBt aolKw. 
wrer tiwt no atm buirinw on the diriding prindple is ondertoken 

70. Ri^iatrntion. — (i) No proTident society except a nrovidant 
sooidy registered under the proyieions of the Provident Inraranee 
Sooietiee Act, 1 912, shall receive any pramiiun or contribution until it has 
obtained from the Superintendent of Insurance a certificate of registration. 

(2) Every application for registration shall be accompanied by — 

(а) a certified copy of the rules of the societj^, and when the society 

is a company incorporated under the Indian Componiee 
Act, 1913, a certified copy of the Memorandum and Aitioks 
of Association or where the society is not such a company 
a certified copy of the deed of constitution of the society ; 

(б) the names and addresses of the proprietors or.directors, and 

the managers of the society ; 

(c) a certificate from the Reserve Bank of India that the initial 

deposit referred to in section 73 hss been made ; and 

(d) a declaration verified by an affidavit that the minimum 

working capital requir^ by section 72 is available. 

(3) The Superintendent of Insurance may refuse to issue a oertifioate 
of registration until he is satisfied that the rules of the society comply 
with the provisions of this Act and that the minimum working capital 
required by section 72 is available, but if he is so satisfied he shall register 
the society and its rules. 

(3) The Superintendent of Insurance may, after giving previous 
notice in writing in such manner as he thinks fit specifying the grounds 
for the proposed cancellation, and allowing the society oonoerned an 
opportunity of being heard, apply to the Court aiul obtain sanction 
for cancelkUion of the registration made under this section or made under 
Uie {MTovisions of the Provident Insurance Societies Act, 1912, — 

(а) if he is satisfied as the result of an inquiry made under section 

87— 

(i) that the society is insolvent or is likely to become so, or 
(ii) that the business of the society is conducted frwudulmitly 
or not in accordance with the rules thereof, or that it 
is in the interests of the policy-holden that the society 
should cease to cany on Iciness, 

(б) if the initial deposit or any of the further deposits required 

by section 73 has not been made, or 
(c) if the society, having failed to comply with any requirement 
of this Act, has continued such failure for a peri^ of on« 
month after notice of such failure has been conveyed to 
the society by the Superintendent of Iniraranoe ; 

Provided that the Superintendent of Insurance may, if he thinks 
fit, instead of apjplying for cancellation of the registratioa under su^ 
eiauae (i> of daoM (o) of this sub-section make a rBOommendaMon to the 
Oomt th^ the oontraote of the aoeiety abould be reduced in snoh manner 
and sab|eot to soeli eonditioas aa he nay indicate. 

71. PraMlilHnw o# perwriafana of seetioP 

S2 shall upfij to provident aodeiiea aa they «fply to loanmn,. 
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72 . W«ffciag ctpital.— No provident aooiety establiehed after 
ftie oommmoement of this Act shall be registered unless it has a paid up 
capital suffloient to provide as working capital a net sum of not less than 
five thousand rupees exclusive of deposits made under this Act. add 
exclusive in the cw of a company of any expenses incurred in connection 
with the formation of the company. 

73. Deposits. — (/) Every provident society shall, if establiehed 
before the commencement of this Act within one year from such 
commencement, or, if established after the commencement of this Act 
before the society applies for registration under section 70, deposit and 
keep deposited with the Beserve Bank of India in one of the offices in 
India of the Bank, for and on behalf of the Central Government, cash 
or approved securities amounting at the market value of the securities 
on the date of deposit to five thousand rupees, and shall thereafter make 
in each calendar year a further deposit amounting to not less than one* 
fifth of the gross premium income for the preceding calendar year 
(including admission fees and other fees received by the society) until 
the total amount so deposited and kept is fifty thousand rupees. 

(2) The provisions of sub-sections (8), (9) and (10) of section 7 
and of sub-section (1) of section 8 shall apply to the deposits made under 
this section as they apply to deposits made by an insurer. 

74. Rules. — (I) Ever}’ provident society established after the 
commencement of this Act shall in its rules set forth — 

(a) the name, the object and the location of the registered office 

of the society ; 

(b) the contingencies or classes of contingency on the happening 

of which mone}' is to be paid ; 

(e) the conditions to be complied with before, and the payments 
to be made on, admission to the society ; 

(d) the rates of premium or contribution, and tbe periods for which 

or the times at which premiums of contributions are 
payable ; 

(e) the maximum amount payable to a subscriber or policy- 

holder ; 

(/) the nature and amounts of the benefits provided for by the 
society ; 

(p) the circumstances in which a bonus may be paid to a policy- 
holder ; 

(A) the nature of the evidence required for the proof of the happen- 
ing of any contingency on which money is to be paid ; 

(») the circumstances in which policies may be forfeited or renewed 
or the whole or a part of the pit'miums paid on a policy 
may be returned, or a surrender value of a policy may be 
granted ; 

(j) the penalties for delay in pajdng or failure to pay premiums 
or contributions ; 

(i) the proportion of the annual income of the society which may 
be disbursed on and the provisions to be made for meeting 
the oxpenees of the management of the society ; 

(fl the person or persons who or the authority which shall have 
power to invest the funds of the society ; 
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tira ; 

(») the procure to be adopted in altering the nilee of the eooiet j ; 

(o) unlera these are provided for in the artiolee of associatioa of 

a society which is a company incorporated under the Indian 
Gompanies Act, 1913, — 

(i) the mode of appointmrat and removal, the qnaiifinatfon 
and the powers of a director, manager, secretary or 
other officer of the society, 

(u) the manner of raising additional capital, and 
(iii) the provisions for the holding of general meetings of the 
members and policy-holders and for the powers to be 
exercised and the procedure to be followed thereat ; and 

(p) such other matters as may be prescribed. 

(2) Where the rules of any provident society n^istered under the 
Provident Insurance Societu » .Act, 1912, fail to comply with the provisions 
of this section the society shall, before the expiry of twelve months 
irom the commencement of this Ac*, amend the rules so as to cmnply 
with these provisions. 

75. Amendment of rules. — (1) No amendment of any rule of 
a provident society shall be valid until it has been sent to the Superin- 
tendent of Insuraooe and has be«\ registered by liim. 

(2) The Superintendtint of Insurance on boi^ satisfied that the 
proposed amendment is not oontrary to the provisions of this Aet shall, 
iinl«»s he is of opinion that the amendment unfairly afieots the ri^ts 
of exiating memb^ or policy-holders of the society, issue to the society 
an acknowledgment of the registration of the amended rule. 

76. Supply of copy of mien. — ^Every provident society shall on 
demand deliver free of cost to any member of the society a oopy of the 
ruka of the society and to any pierson other than a member a oopy of 
suoh rules on the payment of a sum not exceeding one rupee. 


77. Re^intered office.— Every provident society shall have an 
oflioe (on the outaide of which it shall keep displayed its name m a con- 
apioaouB position in legible oharooters) to which aU oo mmun i o atio n s^d 
notices may be addreiwd, and shall give notice to the Superinteotot 
of Insurance of any change in the location thereof within twenty-eight 
days of its occurrence. 


78. PaUicatioa of antboiined capital to co ntain alao anb- 
aeribad e”d paid op capital. — Where any notice, advertisement or 
other oSoiai pabUcation of a provident society contains a statement ot 
the amoont of the authorised capital of the society, the pnWioat^ s^ 
-i-« oraitain a statement of the amoont of the capital whidt has been 
aabeoribed and the amount paid op. 


79, Rogtotan and boofcs<^very provident sodety shall keep 
at its registered ofioe— 

(a) a ngUtar of members in which sfaell be entered f*®®’ 
ai3AnaiaHdoooaeetion.ifao.T.ofenty|iwpri>tyi ^*yi? ; 
mam^ or ee ewt rey and of every maaaW tl» t®®**^* 
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(b) a register or record of policies in which shall he entered, m 

respect of every policy issued by the society, the name and 
adorees of the policy-holder, the date when the policy 
was effected and a record of any transfer, assignment or 
nomination of which the society has notice ; 

(c) a register of claims in which sh^ be entered every claim 

made, together with the date of the claim, the name and 
address of the claimant and the date on which the claim 
is discharged or in the case of a claim which is rejected 
the date of rejection and the grounds therefor ; 

(d) a register of agents in which shall be entered the name and 

address of every agent employed by the society ; 

(e) a cash book in which shall be entered separately for each 

class of contingency separately specified in section 65 all 
sums received and expended by the society and the matters 
in respeot of which the receipt or expenditure takes place ; 
(/) a ledger; and 
(g) a journal. 


80. Revenue account, balance-sheet and annual state- 
ments.— (f) Every provident society shall at the expiry of the calendar 
year prepare a revenue account and balance-sheet in the prescribed form 
verified in the prescribed manner, together with a report on the general 
state of the society’s affairs and shall cause the revenue account and 
balanoe-sheet to be audited by an auditor, and the auditor shall so far 
as may be in the audit of a provident society have the powers of, exeroiM 
the funotiona vested in, and discharge the duties and be subject to the 
liabilities imposed on, an auditor of companies by section 146 of the 
Indian Gomperues Act, 1913. 


(ff) Every provident society shall at the expiry of the calendar 
year prepare with respect to that year — 

(o) a statement showing separately for each class of contingency 
separately specified in section 66 — 

(i) the number of new policies effected, the total amount insured 

thereby and the total premium income received in reep^ 
thereof and the number of existing policies disoontinued 
during the year with the total amount insured thereby, 

(ii) the total amount of claims made and the total amount 

paid in satisfaction thereof ; 

(6) a statement showing details of every insurance effe^ on 
a life other than the life of the person insmmg ; ^d 
(c) a statement showing the total amount paid as owan 
to agents and canvassers. 

(3) Until the expiry of two years from the 
Act this section and section 73 shall »PPly Provident 

regist»ed before the commencement of this Act m 
^ranoe Societies Act, 1912, as if the reference to the calendar year were 
a reference to either the financial year or the calendar year. 


81 . Actu«rialreportandab8tract.-(l) Every i*ovident 
shall once in every five years or at such ^ 

down by the rules of the society cause au mvestigation to be made.m 
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ita finiumial oondition indudiDg the Teluation of ita liabilities and assets, 
by an aotnary. 

(2) The report of the aotoary shall contain an abstract in which 
shall be stated—* 

(а) the general principles adopted in the valuation, inoluding 

the method by which the valuation age of lives was 
ascertained, 

(б) the rate at each age of the mortality and any other factor 

assumed and the annuity values used in valuation, 

(c) the reserve values held against policies effected, 

(d) the rate of interest assumed, and 

(e) the provision made for expenses, 

and shall have appended to it a certificate signed by a principal officer 
of the society that all materia] necessary for proper valuation has been 
placed at the disposal of the actuary and that full and accurate 
particulars of every policy under which there is a liability either actual 
or contingent have been furnished to the actuary for the purpose of 
the investigation. 

(3) If the actuary finds that the financial condition of the society 
is such that no surplus exists for distribution as bonus to the policy- 
holders or as dividend to the shareholders, he shall state in his report 
whether in his opinion the society is insolvent and, if so, whether it shonld 
be woimd up or not, and the extent to which in his opinion existing 
contracts should be modified or existing rates of premium should be 
adjusted to make good the deficiency in the assets. 

82. Sobtnisalon of retoms to Superintendent of Inaurance. — 

(/) The revenue account and balance-sheet with the auditor’s report 
thereon and the report on the general state of the society’s affaire referred 
to in sub-section (i) of section 80, and the statements referred to in sub- 
section {2) of section 80, shall be furnished as returns to the Superin- 
tendent of Insurance within three months from the end of the period 
to which they relate and copies of the revenue account and balance-sheet 
and the auditor’s report thereon and of the report on the general state 
of the society’s affairs shall, on the application of any member or policy- 
holder made within two years from the date on which the document was 
so famished, be sent to him within fourteen days from the receipt of the 
application on payment of a fee of one rupee. 

(2) All the material necessary for the proper valuation of the liabili- 
ties of the society under the provisions of section 81 shall be placed at 
the disposal of the actosu’y within three months from the eitd of the 
poiod to which such materi^ relates, and the report and abstract referred 
to in section 81 sh^I be furnished m a return to the Saperintendent of 
Ineuranoe within a further period Of three months. 

(3) The provisions of section 17 shell apply to the accounts and 
balaaoa-aheet of a provideat society being a company incorporated under 
the Indien Compeoies Act, 1013, or un^ tiie Indian OmpaoiM Act, 
188S, or noder the Indian OampanJet Act, 1888, or under aw Act 
npealad themby, aa they apply to Ute acoounta and balance sh a et of an 
inaoiar. 

tS. AetauML eMwilamtlCTn ot ad to n mn.— Emn 

Mctely , edaUUhed aaer tha eomsMDcemeid of thia Act, alMta «aN^ 
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Boheiiu of iiMaiaaoe '«iiioh it {oopoaes to put into operation, and every 
provident looiety regiatered Wore the oommenoement of this Act nndw 
the provisions of the Provident Insurance Societies Act, 1912, shall cause 
any new scheme which it proposes to put into operation after such com* 
mencoment to be examined by an actuary, and shall not receive any 
premium or contribution in connection with the scheme until the actuary 
has certified that the scheme is sound and such certificate has bemi 
forwarded to the Superintendent of Insurance. 

(2) The provisions of sub-section (/) shall apply to any alteration 
of a scheme already in operation, but the Superintendent of Insurance 
may, if he is of opinion that the alteration ui^airly affects the interests 
of existing policy-holders, prohibit the alteration, and, if he does so, 
the society shall not put the altered scheme into operation, unless it 
first discharges to the satisfaction of the Superintendent of Insurance 
all its liabilities to those of the existing policy-holders who dissent from 
the alteration. 

(3) Every provident society registered before the commencement 
of this Act under the provisioixs of the Provident Insurance Societies 
Act, 1912, shall, as soon as may be and in any event before the expiry 
of six months from the commencement of this Act, submit all schemes 
of insuranoe which the society has in operation at the commencement of 
this Act to examination by an actuary and shall send the report of the 
actuary thereon to the Superintendent of Insurance. 

( 4 ) The report of the actuary shall state in respect of each scheme 
whether it is actuarially sound, and, where no actuarial report such as 
is referred to in section 81 has been made within the two years preceding 
the examination, the report shall also state whether the assets of the 
society are sufficient to meet its liabilities under the existing schemes, 
and, if not, how in the opinion of the actuary the existing contracts 
should be modified. 

(5) If any scheme is reported by the actuary to be actuarially 
unsound, the Superintendent of Insuranoe shall give notice to the society 
prohibiting the operation of the scheme ; and the society shall not reoeive 
any premium or contribution or effect any policy in connection with the 
scheme after the expiry of one month from the receipt of such notice. 

{ 6 ) Where a scheme is discontinued under the provisions of sub- 
section (3) the society shall, where its assets are sufficient to meet all 
existing liabilities, set apart out of its assets the sum sufficient in the 
opinion of the actuary to meet the liabilities incurred under the scheme 
so discontinued, and, where its assets are not so sufficient, within three 
months from the date of ihe discontinuance, apply to the Court for 
a modification of its existing contracts or, failing such modification, for 
the winding up of the society. 

84. Separation of accounts and funds. — ^Where a provident 
society effects policies of insurance in connection with more than one of 
the claases of contingency separately specified in section 65, the receipts 
and payments in respect of each such class shall be recorded in a separate 
acomnt in the cash book kept in accordance with section 79. 

W. InvMtmont ol tunde. — (1) Every provident society sh^l, 
unless it alzeady holds invested in Government securities tw securi^ 
mwAAnined or r efarred to in oVsiUBes tel end idi olsootaDn 20 of tim Indian 
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Tnuti Act, 1882, not leas tiuu Ofty per cent of tho total aaaetB of tha 
aooiety, inTeet all surphu aaaeta in num aeonritiea until tbe total amoont 
so inverted amounts to not lass than fifty per cent of the total aaeaits 
of the sodety, and shall thereafter keep invested in suofa securities not 
less than fifty per cent of the total assets of the society. 

(2) Ko funds or investments of a provident society except a 
deposit made under section 73 shall be kept otherwise than m the name 
of the society or in the name of a pnUic officer approved by the Oentcal 
Qovenunent. 

(3) No loan shall be made out of the assets of a provident society 
to any director or officer of the society except on the security of a policy 
of insurance held in the society and within its surrender value no 
such loan shall be made to any oonoem of which a director or officer of the 
society is a director or partner. 

(4) Any director or officer of a society which contravenes the pro- 
visions of sub-section (3), who is knowingly a party to the contravention, 
shall without prejudice to any other penalty which be may incur be 
jointly and severally liable to the society for the amount of the loan, 

snch amount, toother with interest from the date of the loan at such 
rate not exceeding twelve per cent ^r annum as the Superintendent 
of Inenianoe may fix, shall on application by the Supermtendeot of 
Insmnoe to any civil Court of competent jnriadiotioD be recoverable 
by execation as if a decree for such amount had been passed by that 
Ooort. 


86. Inspection of booka.— The hooka of every provident society 
shall at all reasonable times be open to inspection by the Superinteodwit 
of Insurance or any person appointed by him in this behsJf or by any 
member or policy-holder of the society who has made an application in 
this behalf to the Superintendent of Insurance. 

87. Inquiry by or on behalf of Superintendent of Insnranoe. — 

(i) Hie Superintendent of Insurance shall at least once in two yeus 
and may, if he thinks fit, at any time visit personally or depute 
a snitaUe person to visit the principal office of a pwovident society and 
inquire into the solvency of the society and the manner in wbieffi the 
buahiem of the society is conducted, or may, after giving notice to the 
sodety and giving it an opportunity to be heard, direct such an inquiry 
to be made by an auditor or actuary appointed by him. 

(2) F(W the purposes of any suofa inquiry the Superintendent or 
the auditor or actuary, as the case may be, sfadl be entitled to examine 
ail books and documents of the society and may demand from the society 
or any olBoer of tho society such explanations as bo may require on any 
matter relating to the afiaita of the society. 

(3) The results of wry such inquiry shall be recorded in a nmort 
wfaiefa shall be kept in the office of the Superintendent and a copy or ^e 

report shall be smit to the society oonoemed and shall be open to inspection 

by any member or policy-hokhw of the society. 

88. Windiiig iq> by Oonrt and Ttdnatary wtadlng The 

Oonri may order the winding np of a provident sooi^ being * 
oompany meonxwatad under the Indian Companies Aot, 181^ end tw 
provmons of tim Aot sh^, snfajaet to the provisions of ^ia Faiif appv 

aeendinidy- 
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bi to tira poands on 'viiioh laoh an order may be 

baaed, tite Court may order rae vinding up of a provident aodety, if tlie 
regiaiaation of the aooiety ia oanoelled by the Superintendent of Inauranoe 
under sub-aeotion (d) of aeotion 70 and he applies for the ’winding up of 
the aooiety. 

(J) A pro'vident aooiety being a company incorporated under the 
Indian Companies Act, 1013, may be wound up voluntarily in acoordanoe 
with the proviaionB of that Aot, but shall not be so wound up except 
for the purpoee of effecting an amalgamation or re -construction of the 
society or on the ground that by reason of its liabilities it cannot continue 
its business. 

(d) A provident society not being a company incorporated under 
the Indian Companies Act, 1913, may be wound up voluntarily under 
this Act if a resolution is passed by the proprietors that the society should 
bo wound up voluntarily for the purpose or on the gro'ond specified in 
sub-sMtion (3), and the Superintendent of Insurance may, in any case 
where he has ordered the cancellation of the registration of a society 
under sub-section (d) of section 70, order the winding up of the society 
under this Aot. 

89. Redaction of insurance contracts The Court may make 

an order reducing the amount of the insurance contracts of a provident 
society upon such terms and subject to such conditions as the Court 
thinks just— 

(а) if the Superintendent of Insurance as an alternative to cancell- 

ing the registration of a society under sub-section (d) of 
'section 70 applies to the Court in this behalf ; 

(б) if while a society is in liquidation the Court thinks fit ; 

(e) if when a society has be^ proved to be insolvent the Court 
thinks fit to do BO in place of making an order for the winding 
up of the society ; or 

(d) if the Court is satisfied on an application made in this behalf 
by the society supported by the report of an actuary, 
and after giving the policy-holders an opportunity to be 
heard that it is desirable to do so. 

90. Appointment of liquidator. — (1) Where a provident society 
is to be wound up whether under the Indian Companiee Act, 1913, or 
under this Aot, the society shall, within seven da 3 rB from the date of the 
order of the Court ordering the winding up or the passing of the resolution 
authorising the 'winding up, as the case may be, give notice, thereof to 
the Superintendent of InsuraDoe, and, except where the winding up is 
done by an order of the Court, the Superintendent of Insurance shall 
appoint the liquidator and shall determine the remuneration to be paid 
to him. 

(2) Any liquidator so appointed may be removed by the Superin- 
tendent of Insuranoe if satisfied that the duties entrusted to him are not 
^ing properly discharged. 

91. Powan of liquidator. — (f) A liquidator appointed to 
wind up a society shall have power- 

la) to inatitate or defend any legal proceedings on behalf of the 
aoeieiy by his name of office ; 
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(b) to determine the eootrihotioD to he made hy memheta of 
the aooiaty reepeothrely to the aseets of the society ; 

(e) to inveetigate all claims against the society and to deoide 
questions of jH'iority arising between olaimante ; 

(d) to determine by what persons and in what proportion the 

costs of the liquidation are to be borne ; 

(e) to give such directions in regard to the collection and distri- 

bution of the assets of the society as may appear to him 
to be necessary for winding up the affairs of the society ; 
if) to summon, and enforce the attendance of, witnesses airi to 
compel the production of documents by the same means 
and as far as may be in the same manner as is provided 
in the case of a Civil Court by the Code of Civil Procedure, 
1908 ; and 

(g) with the sanction of the Superintendent of Insurance, to 
employ such establishment and to obtain such aasistanoe 
from an actuary or an auditor as may be necessary for the 
discharge of his duties. 

(2) The liquidator shall, for settling the list of contributories and 
realising the amount of contributions, have the same powers as an 
official liquidator appointed by the Court for the winding up of a company 
under the Indian Companies Act, 1913. 

92. Procedure at liquidation (7) As soon as a liquidator is 

appointed to wind up a society he shall take charge of all property 
movable or immovable of the society and of all its books and documents. 

(2) If any proprietor or officer of the society or any other person 
retains any portion of the assets of the society or fails to deliver to the 
liquidator any book'or document when so required by the liquidator, 
be shall be punishable with imprisonment which may extend to six 
months, or with 6ne which ma}’ extend to live hundred rupees, or with 
both, snd the Court msy order the delivery of the assets or book or docu- 
ment to the liquidator. 

(3) The liquidator shall within fifteen days of his appointment 
aead notice by post to all persons who appear to him to be creditors 
of the society that a meeting of the creditors of the society will be held 
on a date not being less than twenty -one nor more than twenty-eight 
days after his appointment, and at a place and hour to be specified in 
the notice, and shall also advertise notice of the meeting once in the local 
offidal Gaaette and once at least in two newspapers cireulaiing in the 
province in which the society is situated. 

(4) At the meeting so held the creditors shall determine whether 
an apjdieatioD shall be made for the appointment of any person as liqui- 
dator in the place of or jointly with the liquidator abeMy apfiointM, 
or for the appointmoit of a committee of impeetion, and, it they so 
resolve and an aj^iUoation aooordnigly is made at any time mrt later than 
fourteen days tdicr the date of the meeting by any creditor appointed 
for the purpose at the meeting, the Superintoident of InsumM sh^l 
afqmiut a sukafale person in ulaee of or jointly with the liqnfalator already 
appointed, and, if so desired, a committee of inepeothm. 

(6) Tim committee of inspection stiall, subjeet to mnj 
oonditiiMu, bare a general power of supervurion over tho snii of w 
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liquidator and shall have the right to inspect his accounts at aU reasonable 
times. 

( 6 ) The liquidator shall, vith such assistance firom an actuary as 
niay be recwir^, ascertain as soon as practicable the amount of the 
sooiet/B liability to every person appearing by the society’s books to 
be entitled to or interested in any policy issued by the society, and shall 
give notice of the amount so found to each such person in the prescribed 
manner and each such pwaon on receiving such notice shall be bound 
by the value so ascertained. 

(7) The liquidator shall make a valuation of the assets of the 
society and an estimate of the costs of the winding up, and shall on the 
basis of these settle the list of contributories. 

{ 8 ) The liquidator shall apply to the Superintendent of Insurance 
for an order for the return of the deposit made by the society under 
section 73 and the Superintendent of Insurance shall on such application 
order the return of the deposit subject to such terms and conditions as 
he may think fit. 

(9) In administering and distributing the assets of the society the 
liquidator shall have regard to any directions that may be given by the 
creditors or contributoriee at a general meeting or by the Superintendent 
of Insurance. 

{ 10 ) The liquidator shall keep books of account in which he shall 
record the proceedings at all meetings attended by him, all amounts 
received or expended by him and any other matter that may be prescribed, 
and these boc^ may, witli the sanetion of the Superintendent of Insur- 
ance, be inspected by any creditor or contributory. 

( 11 ) If the winding up continues for more than a year, the liquidator 
shall summon a meeting of the creditors and contributories at the end 
of the first year and of each succeeding year, and shall lay before them 
an account of his acts and dealings and of the conduct of the winding 
up, and that account together with any views expressed thereon by the 
meeting shall be forwarded by tbe liquidator to the Superintendent of 
Insurance. 

( 12 ) So far as is not otherwise provided herein or is not otherwise 
prescribed under this Act, the liquidator shall so far as practicable 
follow the procedure to be followed by an official liquidator appointed 
by the Court for the winding up of a company' under the Indian Com- 
panies Act, 1913. 

93. DIssolutloii of provident society. — (I) As^ stwn as the 
afiairs of a provident society are fully wound up the liquidator shall 
prepare an account of the winding up showing how the winding up has 
been oonduoted and the property of the society has been disposed of 
and shall call a meeting of the membere, creditors and contributories 
for the purpose of laying before it tJie account and giving any explanation 
thereof. 

{ 2 ) Notice of the meeting ahall be sent to eswh person individu rily 
and shall he advertised in the local official Gaxette and in at least two 
newspapers oiraulating in the province in which the society is situated. 

(3) Within one week alter the meeting the liquidator ahall 
to the Superinteodwt of Insutanoe a copy of the eooount and lhall 
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rqxtft to him the holding of tiie meeting wtd its date and diaQ forwaid 
to him a oopy of the proceedings of the meeting. 

(4) The Superintendent of Insurance may letnnx the aoooont to 
the liquidator if it is incomplete or unsatiaiaot^ and may require tiie 
liquidator to carry out any further steps necessary to complete the winding 
up and the liquidator ^all comply with such requirement and shw 
submit a farther report to the Superintendent of Insurance within six 
mcmths. 

{6) If the Superintendent of Insurance is satisfied that the affairs 
of the society have been fully wound up he shsJI register the acconnt 
of the liquidator who shall forthwith make over to the Superintendent of 
Insoianoe sums, if any, remaining undisposed of ; and on the expiry 
of three months from the registering of the account the Superintendent of 
Insurance shsJI declare the society dissolved and cause the dissolution 
of the society to be notified in the local official Oasette, and the liquidator 
shall therenpon be discharged from further responsibility. 

(ff) If within a period of five years from the date on which any 
sums have been made over to the Superintendent of Instiranoe under 
Bub-seotkm (5) an order of a Court of competent jurisdiction has not 
been obtained at the instance of any claimant to such sums for their 
disposal, the said sums shall become the property of Ciovernment. 

94, Nominationa and aaalgnmenta. — (/) The proviakms of 
section 3fi and section 39 relating to assignnaent, transfer and nomination 
in the case of life insurance policies shall, subject to the provisiems of 
this section, apply to policies of insurance issued by any provident 
society covering any of the contingencies specified in ciause (a) of 
section 66. 

(f) No nomination shall be valid if the person nominated is not 
tiw imsband, wife, father, mother, child, grandchild, brother, sister, 
nephew or niece of the holder of the policy. 


PART IV. 

Mutual IxauBAiroa CoKPAims ahu Co>orsxATm Lira 
IxsuBAwcB Booianxs. 

95. Definltioiu. — (/) In this Part — 

(а) ” Mutual Insuranoe Company " means an insurer, bemg a 

company incorporated under the Indian OompaniM Act, 
191.3, or under the Indian Cbmpanies Ant, INS, or under 
the Indian Oompooiaa Act, 1866, or nnder tunr Art iraealed 
thareby, which has no share capHoJ and m wfaiefa oy its 
oonstifaiion oi^ and all policy -holdeni an nemlMni ; 

(б) ** CkMiperative Lire Insnranoe l^iety *' means an iuntrer 

being a society registered under the Ononerativa Sooirties 
Act, 1912, or under an Art of a Provmeial Legiairtw 
govreaing the registration of oo.operatiTa oodrtiw ^doh 
carries on the bwbiess of life insunnoe and «hl<di liM bo 
share capital on which diridead or bonmi ia rt>d 

of wfaich by its oonrtttntion oiffy origliial 
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trliow •ppUoatiim tiie sooiety is registered aod all policy* 
holdm aze members : 

Provided that any Oo-operative Life Insurance Society in existence 
at tbe oonunenoement of tbia Act shall be allowed a period of one year 
to comply with the provisions of this Act. 

(2) Notwithstanding anything oontsined in sub-section (I), other 
oo-opors»tive societies may be admitted as members of a Co-operative 
Life Insurance Sooiety, without being eligible to any dividend, profit 
or bonus. 

(3) A Provincial Government may, subject to any rules made 
by the Central Government, empower the Registrar of Co-operative 
Societies of the province to register co-operative societies for the insurance 
of cattle or crops or both under the provisions of the Co-operative Societies 
Act in force in the province. 

{4) A Provincial Government may make rules not inconsistent with 
any rules made by the Central Government to govern such societies, 
and the provisions of this Act, in st) far as they are inconsistent with those 
rules, shall not apply to such societies. 

96. Application of Act to Mutual Insurance Companies 
and Co-operative Life Insurance Societies. — The provisions of 
sections 6 and 7 and of sub-ser-tion (2) of seetion 20, so far as those 
provisions are inconsistent with the provisions of this Part, shall not 
apply, and the provisions of this Part shall apply to Mutual Insurance 
Companies and Co-oporativo Life Imiuranoe Societies. 

97. Working capital of Mutual Insurance Companies and 
Oo-operattve Life Insurance Societies. — ^No Mutual Insurance 
Company incorporated after the 26th day of January, 1937, and no 
Co-operative Life Insurance Society registered after that date under 
the Co-operative Societies Act, 1912, or under on Act of a Provincial 
Legislatore governing the registration of co-operative societies shall be 
registered under this Act, unless it has as working capital a sum of 
fifteen thousand rupees, exclusive of the deposit to be made before or 
at the time of applimtion for registration in accordance with sub-section 
(2) of section 98 of this Act and of the* preliminary expenses, if any, 
incurred in the fonuation of the company or sooiety. 

98. Deposits to be made by Mutual Insurance Companies 
and Go-operadve Life Insurance Societies. — (i) Every Mutual 
Insurance Company and every Oo-operative Life Insurance Society shall, 
in respect of the life insuranoe business earned on by it in British India, 
deposit and keep deposited with one of the offices in India of the Beeerve 
Bank of India, for and on behalf of the Central Government, a sum of 
two hundred thousand rupees in cash or in approved securities estimated 
at the market value of the seonritiee on the day of deposit. 

(2) The deposit referred to in sub-section (1) may be made in 
instalmento, of which the first shall be a payment, made before or at 
the time the application for registration under this Act is made, of 
twenty-five thousand rupees or such sum as with any deposit janviously 
loade by die insnrer under the provisions of the Indian Life Assurance 
CompanieB Aot, 1912, brings tto amount deposited up to twenty-five 
thousand rajMss, «»vd tbs snbsaquant instaJmento sludl be a nnu a l 
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matelmento nuidb bafote the expiry of eech sabeeqaOnt ypu 

aa amount in oeeh or in approv^ aeouritwe eetimated at the maihet 
value of tile eeouritieB on the day of payment of the inetalment, equal 
to one-third of the groas premium income received in the previous 
calendar year. 

99. Transferees and assignees of policies not to become 
members. — No transferee or assignee of a policy iasaed by an insurer 
to whom this Part applies shall berome a member of a Mutual Insurance 
Company or a Co-operative Life Insurance Society merely by reaaon of 
any snob transfer or assignment. 

100. Publication of notices and documents of Mutual In* 
eurance Companies and Co-operative Life Insurance Societies. — 

Notwithstanding the provisions of section 79 and section 131 of the 
Indian Companies Act, 1913, a Mutual Insurance Company or a Co- 
operative Life Insurance Society may, instead of sending the notices 
a^ the copies of the balance-sheet, revenue acoount and other docu- 
ments which they are required to send to the members under those 
sections, publish such notioee or documents onoe in a newspaper published 
in the English language and in a newspaper published in an Indian 
language circulating in the place where the principal office of the company 
ia situated : 

Provided that, where any members of the company are domiciled 
in a province other than that in which the principal office of the company 
is situated, publication of the balanoe-shret, revenue acoount and notice 
of the meetings shall be made in a newspaper or newspapers published 
in the principal languages of that province and circulating therein. 

101. Supply of doenmenta to members.— Every Mutual 
Insurance Company and every Co-operative Life Insoranoe Society 
shall, on the application of any member made within two yean from 
the date on which any such document is furnished to the Registrar of 
Oompaniee under the provisions of section 134 of the Indian Companies 
Aot, 1913, or to the Registrar of Co-operative Societies of the province 
in which the Co-operative Life Insurance Hooiety is registered, fumuh 
a copy of the document free of cost to the member within fourteen da}^ 
of the application. 


PART V. 

Mi80Su.ajnotrs. 

102. Penalty for default In complying with, or act in con- 
traventimi of, this Act.— (/) Except as otherwise provided in this Aot, 
any insurer who makes default in oomfdying with or aota in oontravention 
of any requirement of this Act and, where the insurer is a company, any 
director, managing agent, manager or other offioer of tlw oranpany, or 
where the insurnr ia a Orm, any partner of the firm who is knowingly 
a party to the default, shali be punishable with fine itiiieli may extend 
to one thonaand rupees and, in the case of a oonthming drfault, with sn 
additional fine which may extend to five hundred rupeee for every day 
during which the defiiolt oontinuea. 

(f 1 Any {Hovident sooiety whiek makes defiuUt ia eoai|fi|yhif 
any of tim requiranaDts aS PM III and any dimetor, 

Boana^, atanUiy or other offlom of the aooiei^ irliio is kwwSWtrly • 
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party vto the defiatilt, ahall be puniahable jritb fine which may extend 
to five hundred rupeee or in the oaee of a continuing default with 
uiiioh may extend to two hundred and fifty rupees for every day Hnring 
which the default continnee. 

103. Penalty for transacting Insurance business In contra- 
vention of sections 3, 6, 7, 97 and 98 . — {!) Any insurer or any person 
acting on behalf of an insurer, who transacts any class of insnranoe 
business in contravention of any of the provisions of section 3, section 6, 
section 7, section 07 or section 08, or does any one or more of the acts 
constituting the business of insurance in relation to any insurance 
business transacted in contravention of any of the said sections, shall be 
punishable with fine which may extend to two thousand rupees. 

(2) Any person knowingly taking out a policy of insurance with 
any insurer or person guilty of an offence under sub-section (J) shall 
be puniihable with fine which may extend to five hundred rupees ; 

Provided that nothing in this section shall apply to the business 
of ro-insuranoe between the head office of an insurer in British India 
and the head office of an insurer not having an office in British India. 

104. Penalty for false statement in document. — ^Whoever, in 
any return, report, certificate, balance-sheet or other document, required 
by or for the purposes of any of the provisions of this Act, wilfuUy 
makes a statement false in any material particular, knowing it to be 
false, shall be punishable with imprisonment for a term which may 
extend to three years, or with fine which may extend to one thousand 
rupees, or with tmth. 

105. Wrongfully obtaining or withholding property. — Any 
director, managing agent, manager or other officer or employee of an 
insurer who wrongfully obtains possession of any property of the insurer 
or having any such property in his possession wrongfully withholds it 
or wilfully applies it to purposes other than those expressed or authorised 
by this Act shall, on the complaint of the insurer or any member or any 
policy-holder thereof, bo punishable with fine which may extend to one 
thousand rupees and may be ordered by the Court trying the .offence 
to deliver up or refund within a time to be fixed bj" the Court any such 
property improperly obtained or wrongfully withheld or wilfully mis- 
applied and in default to suffer imprisonment for a period not exceeding 
two years. 

106. Wrongfully diminishing life insurance fund. — If on the 

application of an insurer or any member of an insurance company 
or any poUoy-holder or the liquidator of an insurance company (in the 
event of the insurer being in liquidation) the Court is satined that by 
wesson of any contravention of the provisions of this Act the amount 
of the life insuranoe fund has been diminished, every {^rson who was 
at the time of the oontravention a director, manager, liquidator or an 
officer of the insurer shall be deemed in respect of the contravention to 
have been guilty of misfeasance in relation to the uisurer unless he proves 
that the contravention ooourred without his consent or oonnivanoe and 
was not faoilitated by any neglect or omission on his part ; and the 
Court shall have all the powers which a Court has under sections 235 
“nd 237 of the Indian Oompanies Act, 1913, and sh^ also have the 
power to asteH the sum by which the amount of the life insuranoe fund 
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luw Imbq diminiahed rauoa of tSkO toisfeoauioe om} to ordor anjr 
penoa gaiHy thmof to oraatrilNite to that fhsd Uko whole or any |Mklt 
of that nun by way of oompensation. 

107. Previoua aanctlon of Advocafe General tor instltathMi 
of proceedings. — Sxoept where prooeedizkgB are instituted by the Siqker- 
intendent of Insurance, no proceedings under this Act against an 
insurer or any director, manager or other officer of an insurer or any 
person who is liable under sub-section (2) of section 41 shall be inatitutea 
by any person unless he has previous thereto obtained the sanction 
of the Advocate General of the province where the principal place of 
business in British India of such insurer is situate to the institutum of 
such proceedings. 

108. Power of Court to grant relief. — If in any proceedings, 
eivil or criminal, it appears to the Court hearing the case that a person 
is or may be liable in respect of negligence, default, breach of duty or 
breach of trust but that he has acted honestly and reasonably and that 
having regard to all the circumstances of the case he ought mirly to be 
exons^ for the negligence, default, breach of duty or broach of trust, 
the Court may relieve him either wholly or partly from his liability on 
such terms as it may think fit. 

109. Cognizance of offencea. — Court inferior to that of a 
Presidency Magistrate or a Magistrate of the first class shall try any 
offence under this Act . 

110. Appeals. — (1) An appeal shall lie to the Court having 
jurisdiction from any of the following orders, namely : — 

(а) an order under section 3 refusing to register, or oanoelling 

the registration of, an insurer ; 

(б) an order under section 5 directing the insurer to change his 

name ; 

(c) an order under section 42 oanoelling the licence issued to an 

agent ; 

(d) an order under section 75 refusing to register an amendment 

of rulce ; 

(e) an order under section 87 directing an inquiry 1^ an auditor 

or actuary ; or 

(/) an order nude in the course of the winding up or insolvency 

of an insurer or a provident society. 

(2) Hie Court having jurisdiotion for the purposes tit sub-section 
(/) sb«dl be the principal Oburt of civil jurisdiction within whose local 
limits the prindp^ place of business of the insurer eonoerned b dturnte. 

{3) An appeal ahall lie from any order made under snb-seotimi (f ) 
to tlm authority autboriasd to bear appeals from the decisions of toe 
Omrt mairing t£e same and the dsoision on such appeal shall be finsL 

111. Senrioe of aotfoesv— (i) Any process or notieeromiired 
to he served on an insurer or provident eooirty shall be eu l H e h^ y 
served if ad d ressed to any persm registered wM the SmpsriBtoWWft 
of Insurance ss a penon aotiioriied to aeeept nolieee behalf of the 
insurer or pro^dent sodsty sod Isft at, or mat by regtot ew d pe*t 
the addreas of soeh peraon as ragMosad with the SqMlOfeniPl^ " 
Insnraaee. 
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(2) Any notice or other doouioent n^ioh ie by this Act required 
'to be sent to uy policy-holder mey be addressed and sent to the penon 
to whom notices respecting such policy are usually sent and any notice 
so addressed and sent shall be deemed to be notice to the holder of such 
policy: * 

Provided that, where any person claiming to be interested in a policy 
as transferee, assignee or nominee has given to an insurer or to a provident 
society notice in writing of his interest, any notice which is by this Act 
required to be sent to policy-holders shall also be sent to such person 
at the address specified by him in his notice. 

112. Declaration of Interim bonuses. — ^Notwithstanding any- 
thing to the contrary contained in this Aot an insurer oatTying on the 
business of life insurance shall be at liberty to declare an interim bonus 
or bonuses to policy-holders whose policies mature for payment by 
reason of death or otherwise during the inter- valuation period on the 
recommendation of the investigating actuary made at the last preceding 
valuation. 

113. Acquisition of surrender values by policy. — (1) Where 
a definite number of premiums is payable a policy of life insurance on 
which all premiums have been paid for three consecutive years shall 
acquire a guaranteed surrender value and notwithstanding any contract 
to the contrary shall not lapse by reason of non-payment of further 
premium but shall notwithstanding such non-payment be kept alive 
to the extent of its paid up value. 

Explanation. — For the purposes of this sub-section the paid 
up value of a policy shall be an amount bearing to the total sum 
.assured by the policy the same proportion as the total of the 
premiums already paid on the policy bears to the total of the 
premiums payable under the policy. 

(2) A policy kept alive to the extent of its paid up value under 
sub-section (i) shall not participate in any profits of the insurer earned 
after the conversion of the policy into a paid up policy. 

(3) This section shall not apply to — 

(а) policies in respect of which the sum assured is payable only 

on the happening of a contingency which may not arise, 
or 

(б) whore the paid up value will be less than one hundred rupees, 

or 

(c) where the parties after the default has occurred in the payment 

of the premium agree in writing to some other s^ange- 
ment, or . . „ 

(d) to policies in which the surrender vtdue is automatically 

applied under the terms of the contract to maintaining 
the policy in force after its lapse through non-payment 
of premium. 

114. Power of Central Government to make rulee.^(f) 
The Oentiel Government may, subject to the condition of furevious 
puUioation by notifloation in the official Gaaette, make mfea to carry 
ont the purposes of this Aot. 

40 
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(2) Id partioalar and without pr^udioe to the geDanlity of tlie 
fbngoiDg power, sudt mlee may preeoribe — 

(a) the qoalifioationB to be possessed by aotuaries ; 

(b) the maimer in which ft ^aJl be determined for the purposes 

of this Acft what is insuranoe business transaoted in British 
India ; 

(e) the prooeduie to be followed by the Beserve Bank of India 
in dealing with deposits made in pursuance of this Aot, 
including the receipt of, custody of, withdrawal of, and 
payment of interest on securities lodged as such 
deposits, and their mspeotion and verification by the 
Superintendent of Insurance ; 

(d) the form referred to in clause (d) of sub-section (2) of section 

16 ; 

(e) the manner in which the prospectuses and tables referred 

to in sub-section (J) of section 41 sbalJ be published and 
the form in which they shall be drawn up ; 

(/) the matters to be preeoribed for the purpoees of section 48 ; 

(g) the manner in which licences to aot as insuranoe agimts may 
be issued or cancelled ; 

(A) the contingencies other than those specified in clauses (a) 
to (/) of section 65 on the happening of whioh money 
may be paid by provident societies ; 

(i) the matters other than those specified in clauses (a) to (o) 

of sub-section (J) of section 74 on which a providrmt 
society shall make rules ; 

(j) the form of any account, retun) or register requirad by Part 

111 and the manner in which su^ account, return or 
register shall be verified ; 

(A) subject to the provisions of this Aot, the fees payable there- 
under and the maiuwir in which they are to be ooDected ; 
and 

(1) the conditions and the matters which may be p r esc ri bed 
under sub-sections (b), (ff), (Iff) and (12) of section 92 : 


Provided that every rule made under this section shall be laid as 
soon as may be aftw it is made before ^tb Cbamben of tfae Oentral 
LagiaUture for one month while they are in session ; and, if wi^in orw 
month from the later date on which the rule has so been laid both 
Chambers agree in making any modification in the rule or both Chambers 
aoee that the rule should rwt be made, tfae rule shall tfaereaftw have 
eAeot only in such a modified form or shall be of no effect, as the osso 
may be. 

{i) AU rules made by a Local Govfsrnment under the pnmtkms 
of seotion 24 of the Provident Insuranoe Sodetiee Act, 1012, s^ in 
fime at the oommeiieement of this Aot shall so far as not inoonsutent 
with the woviskma of Part 111 oontinoe in force and have eSwi as if 
duly made nndar this section until they are replaced by ralaa made 
under this section. 


Jiff. AlcemtlM ni forma^The Osntml Qore mro esrt asy, on 
the appl i ratioo or with the oemmot of an iosttrer, aot 
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altar the foms oontaioed in the Schednles as respects that insurer, for 
the purpose of adapting them to the oircumstanoes of that insurer : 

Ihrovided that nothing done under this section shall exempt the 
insurer from supplying ail information required under this Act so far 
as it is possible for the insurer to do so. 

116. Power to exempt from certain requirements. — ^The 
Central Government may, by notification in the official Gazette, exempt 
any insurer constituted, incorporated or domiciled in an TTidiaTi State 
from the provisions of section 7 or section 98 relating to deposits or from 
the provisions of sub-section (2) of section 27 relating to the keeping of 
assets in India either absolutely or subject to such conditions or 
modifications as may be specified in the notification. 

117. Saving of provisions of Indian Companies Act, 1913 

Nothing in this Act shall affect the liability of an insurer being a company 
to comply with the provisions of the Indian Companies Act, 1913, in 
matters not otherwise specifically provided for by this Act. 

118. Exemptions. — Nothing in this Act shall apply to any 
Trade Union registered under the Indian Trade Unions Act, 1926, or 
to any insurance business carried on by the Central or by a Provincial 
Government, or to any provident fund to which the provisions of the 
Provident Funds Act, 19M, apply, or, if the Superintendent of Insurance 
so orders in any case, and to such extent as he specifies in such order, 
to™- 

(o) any fund in existence and officially recognised by the Central 
Government before the 27th day of January, 1937, main- 
tained by or on behalf of Government servants or Govern- 
ment pensioners for the mutual benefit of contributors 
to the fund and of their dependents, or 
(6) any mutual or provident insurance society composed wholly of 
Government servants or of railway servants which has been 
exempted from any or all of the provisions of the Provident 
Insurance Societies Act, 1912. 

119. Policy forms to be deposited with the Superintendent 
of Insurance. — Every insurer registered under this Act shidl 
deposit and keep deposited with the Superintendent of Insurance copies 
of all standard forms of policy contracts issued by him in India. 

120. Determination of market value of securities deposited 
under this Act. — ^The market value on the day of deposit of securities 
deposited in pursuance of any of the provisions of this Act with the 
Reserve of India shall be determined by the Reserve Bank of India 
whose decision shall be final. 

121. Amendment of section 130, Act IV of 1882. — To the 
Xzeeptim to section 130 of the Transfer of Property Act, 1882, the 
following wolds and figures shall be added, namely : — 

or the provisions of section 38 of the Insoranoe Aet, 

1938.” 

[ 122 . 
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123. R^«dt.->niQ ProTideat Insuruuie Societies Act, 1912, tiw 
liidiaii Life AasorHioe Oompaoies Act, 1912, eitd the ladiamltuttraaoe 
Ooo^anies Aot, 1928, are hereby repeal^ 


THE FIRST SCHEDULE. 

(See sectioD 11.) 

Begnlations cmd Forme for the prepanUioH of Balance-Sheet. 

PART I. 

Regvlatione. 

1. The balanoe-aheet required to be prepared in respect of every 
oleaa of bosinees carried on by an insurer is, in the form in which it is set 
oat in Fart II of this Schedule (Form A), appropriate to a case where 
the insurer maintains a separate fund in respect of life insurance 
business. 

2. The balance-sheet of life insurance business shall be prepared 
as a separate document. The balance-sheet of any class of bnsinass 
may be prepared as a separate document instead of bein^ incorporated 
by the addition of columns and beading in the general balance-sheet, 
bat the totals of each such separate balance-sheet (showing the total 
assets of the class of business, the balance at the credit of the life 
insurance fond or other seiiarate fund or account, the amount of 
shareholders* undivided profits, and outstanding liabilities) must in 
any case be inoorporatod in the general balance-sheet . 

3. If any combinad balance-sheet is for any purpose issued by 
an insnrer, it shall be in accordance with the Form set out in this 
Schedule, and there shali not be inoluded among the assets shown in 
any such oombined balance-sheet any amount in respect of any holding 
in or advance to any insurer whose assets and liabilities have been 
inoorporsted therein- Every oombined balance-sheet must show 
clearly on the face thereof that it is a oombined balanoe-sheet and 
mnst set out fhUy the name of every insurer whose assets and liabilities 
haw been incorporated therein ; if the ssseta and liabilitiea of any penon 
not being an insurer are included in a oombined balanoe^beet the fact 
mast be stated th««on. 

4. When any goarantee has been given by an inanier (otherwise 
than in the ordinary course of re-insurance bosinesa) in respM^ of the 
polioies of any other insurer, the baianoe-ahoet of the insurer by whom 
the goanmtee was mven must show clearly the name of ewry insurer 
whose policies haw been so gnsraoteed and the extent of the guarantee : 

Ftowided that this regulation shall not apply where a oombined 
balaoee-sheet is iasoed incorporating the assets and UabilitiM of the 
iamrer whose polkias are guaranteed. 

6. Whew any part of the aaeets of an insurer is deposited in a^ 
plaOB outside BritiA India as aeourity for the owners of poUoiee issued 
in that ^aoe, tiie baianoe-obeet abail state that part of the aaseta has 
bsen to aeposited, and, if any sooh part forms part of the iifc InsaranM 
food, dialTahesr the amount thenof sad the pJm where it ia dimosited. 
Whore aiqr oombiiiBd halanoe-aheet ia iaauM an insnnr »v any 
ftufom, infijnoatkm requited by thia legoJation dwH h» anowh 
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in the aggregate in leepeot of all the insurers whose assets and liabilities 
have been Inoorporated in the balance-sheet. 

0. There shall be appended to the balance-sheet a statement 
in Form AA as set out in Part II of this Schedule showing the market 
value and the book value of the assets in India. 

7. Pivery balance-sheet shall contain the following certificates, 
namely : — 

(a) a certificate signed by the same persons as are required 
by this Act to sign the balance-sheet explaining how 
the values as shown in the balance-sheet of the Invest- 
ments in Stocks and Shares have been arrived at, and 
how the market value thereof has been ascertained for 
the purpose of comparison with the values so shown ; 

(h) a certificate signed by the same persons as are required by 
this Act to sign the balance-sheet and signed also, so far 
as respects the value of any items shown in the balance- 
sheet under the heading of “ Reversions and Life Interests 
by an actuary, certifying that the values of all the assets 
have been reviewed as at the date of the balance-sheet, 
and that in their belief the assets set forth in the balance- 
sheet are shown in the aggregate at amounts not exceeding 
their n'aliaable or market value under the several headings — 
“ Ixtans ”, ” Reversion and Life Interests ”, ” Investments ”, 
” Agent’s Balances ”, ” Outstanding Premiums ”, “ Interest, 
Dividends and Rents outstanding ”, “ Interest, Dividends 
and Rents accruing but not due ”, ” Amounts due from 
other Persons or BcKlies carrying on Insurance Business ”, 
” Sundry Debtors ”, ” Bills I^ceivable ”, “ Cash ” and the 
several items specified under ” Other Accounts ” : 

Provided that if the persons signing the oertifroate are unable 
to certify that the assets set forth in the balance-sheet are 
so shown as aforesaid, a fuU explanation of the bases upon 
which the values shown in the balance-sheet have been 
assessed shall be given in the oertifioate ; 

(e) a certificate signed by the same persons as are required by 
this Act to sigu the balance-sheet and by the auditor 
oertifying that no parts of the assets of the life insurance 
fund has been directly or indirectly applied in contravention 
of the provisions of this Act relating to the application 
and investment of life insurance funds ; and 
(d) certificates signed by the auditor (which shall be in addition 
to any other certificate or report which he is required by 
law to give with respect to the balance-sheet) certifying — 

(i) that he has verified the cash balances and the seourities 

relating to the insurer’s loans, reversions and life 
interests, and investments ; 

(ii) to trtiat extent, if any, he has verified the investments 

and transactions relating to any trusts undertaken by 
the insurer as trustee ; and 

(iii) in the case of a combined balance-sheet, that he has 

audited the balance-sheet and accounts of every inram 
iHioee assets and liabilities are inoorporated thenw, 
or any such balance-sheet and aocounto whidi 
have not been audited by him have been certified by 
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independent auditors. The said owtifioate shall contain 
a r^renoe to such reserrations, if any, as may have bemi 
made by a^ auditor upon any report or oertifioate given 
by him with respect to the baUnoe-sheet and accounts 
of any insurer whose assets and liabilities are incorporated 
in the combined balance-sheet. 

8. If the values shown in the babmoe-sheet in respect of *' Holdings 
in Subsidiary Oompanies " or “House propraty (i) in India (ii) oat of 
India” have been increased since the last previous balance-sheet, the 
certificate required by paragraph (b) of the last foregoing regulation 
shall state the amount of every increase not solely due to the cost of 
subsequent additimis or, as respects holdings in controlled companies, 
to ixuneased profits, and shall contain an explanation of the reason 
therefor. 

B. For the purposes of this Schedule the following expressions 
have the meanings hereby respectively assigned to them, namely ; — 

(a) “ combined balance-sheet *’ includes any oombined statement 

made by an insurer of assets and liabilities in the form of 
a balanoe-aheet which includes the assets and liabilities of 
any other insurer ; and 

(b) *' market value ” means as leepects any asset the market 

value thereof as ascertain^ from published market 
quotations, or, if there be no such value, its fair value as 
between a willing buyer and a willing seller. 



PART II.— FORMS. 

FORM A . — Form of Salanee-Skeet. 










FORM A—Contd. 
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(а) The Reeeivee or Oontingraiojr Aooounte must be aeperetely stated. 

(б) If the ineiiier has not fiiU and unnstrioted control of the aasete constituting the Pension or Superannuation Accounts, either those Accoiints 
the assets and Uatnlitiee relating thereto must be omitted from the baianoe.slmt or the assets of which the insurer has not such control must 
baify i n dicated on the face of the balanoe^heet. 
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FORM AA. 


OlMiiflAd Souuxuury of the Aente in Tndie of the. Oompenj ml 10 


CUm of Anet. 

Book value 
as per (o) 
below. 

Market- 
value as 
per (6) 
below. 

Remarks sa 
per (c) below. 

(1) Ooveroment of Indio Seouritiea 

(2) Indian Provincial Oovt. Seouritiea 

(3) Indian Munioi^ Port and Improve- 

ment Trust Seouritiea inoludii^ De- 
benturea 

(4) Debenturee of Indian Railway! 

(5) Guaranteed and Preferenoe Share! of 

Indian Railway! 

(6) Annuitie! of Indian Railways 

(7) Ordinary Shares of Railways in India. . 

(8) Other Itobentures of oonoenia in India 
(B) Other Guaranteed and Preferenoe Shares 

of oonoema in India 

(10) Other Ordinary Shares of conoems in 

India 

(11) Loans on the Company's policies eBeoted 

in India and within their surrender 
value 

(12) Loans on Mortgage of Property in India 
(18) Loans on Personal Security to persona 

domiciled and resident in India 

(14) Other Loans granted in India (particu- 

lars to be stated) 

(15) Land and House Property in India 

(16) Cash on Deposit in banks in India 

(17) Cash in Hand and on current account 

in banks in India 

(18) Agents’ balances and outstanding 

premiums 

(IB) Interest, dividends and rents either 
outstanding or accrued but not due 
(80) Other assets m India (to be speeified). . 

Re. 

1 

1 

j 

1 

1 

j 

Rs. 



The eteCement Rhall ehow — 

(a) the value for which credit ie taken in the balanoe-eheet for each of the 
above-mentioned claeeee of eaeete» 

{b) the market value of euoh of the above-mentioned nlnmee of aaeete ae haa 
been aeoertained from published quotations after deduction of Msroed 
interest included in market prices in those oases where aoorued interest 
is included elsewhere in the balanoe-sheet, 

(o) how the value of such of the above-moiLtioned nlsssos of assets as has 
nut been asoertained from published quotations has been arrived at, 
and 

(d) the rates of exchange at which the values of the assets other th a n m rupee 
ourrenoy have been ooavorted into rup ee s. 

The market v^ues need not be shown separately where they are not less than 
the book values oertifloate to that effect is appended to the statement. 

No amounts on account of any of the following items may be entwed in the 
e t a t e meu t : — 

OoodwiU. 

formation, organisation or develofunsnt expenses. 

Ckttuodssion of disooust on shares or debentures ismed. 

Oommisaion* 

Bspendlture Mnied fonrard to be written off in foture year. 
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THE SECOND SOBEDULE. 

(Sm aeoiion 11.) 

JUgvJaUont and Farm for the preparation of Profit and Loet Aoeounto, 

PART I. 

Reffvlationa. 

1. The items on the inoome side of the Profit and Loss Aoooont 
and Prc^t and Loss Appropriation Aooonnt most relate to inoome, 
edieBier aotnally reoeived or not, and the items on the expenditore si^ 
must relate to expenditure whether actually paid or not. 

2. Dednotions from Interest. Dividends and Bents to be shown 
in respeot of inoome-tax must include all amounts in reepeot of Britiah 
Indian income-tax whether or not it has been or is to be deducted at 
sonroe or paid direct. 

3. lie Interest, Dividends uid Rente, lest inoome-tax thereon, 
shown in the Revenue Accounts for any classes of business other than 
life insurance business, including annuity business may, if the insurer so 
desires, be inolnded with the corresponding items in the Profit and Loss 
Aooonnt. 



I’Ae Inmiranu Act (/F of 1988) 

PART IL— FORMS. 

FORM B. 

Form of Profit and Loss Aeeount. 
Profit and Loss Account of for the year ended 




19 



Rs.a.p. 


Rs.a.p. 

British Indian Taxes on the 
Insurer’s Profits (not wpU- 
cable to any particular Fund 
or Account) 


Intereet, Dividends and Rents 
j (not applicable to any parti* 
ctilar Fund or Account) Rs. 

Leas — Income-tax thereon Rs. 


Expenses of Management (not 
applicable to any particular 
Fund or Account)* 


i Profit on realisation of 
Investments (not credited to 
Renerves or any particular 
Fund or Account) 

1 

lioaa on Realisation of 
Investments (not charged 
to Reserves or any particular 
Fund or Account) 


1 

Appreciation of Investments 
(not credited to Reserves or 
any particular Fund or 
Account) 


Depreciation of Investments 
(not charged to Reserves or 
any particular Fund or 
Account) 

i 

Profit transferred from 

Revenue Accounts (details to 
be given) 


Loss transferred from Revenue 
Accounts (details to be 
given) 


Transfer Fees 


Other Expenditure (to be 
specified) 


Other Income (to be speci- 
fied) 


Balance for the year carried 
to Appropriation Account , . 


Balance beinf; loss for the 
year carried to Appropria- 
tion Account . . 







* If any sum has been deducted from this item and entered on the assets side 
of the balaooe-aheet, the amount must be shown separately. 
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form of Profit mtd Lou ApfiropruUion AccoutU. 

Profit and Low Appropriation Account of for the year ended 19 . 


Balance being loei brought 
feeward from laei year 

Ba. A. r. 

Balanoe brought forward bom 
laat year . . Be. 

Ra. A.r. 

being loa for tbe year 
beonght from Profit and Loaa 
Aoocwt (aa in Form B) 

Dividendt paid during tbe year 
on aooonnt of tbe ouneot 
year (to be apeeified and if 
“ firee of tax ” to be ao elated) 


Leaa — Dividendt ainoe paid 
in reapeot of laat year (to be 
apeoified and if “ bee of 
tax *’ to be ao atated)* Ra. 

1 

i 





Tranefera to any Particular 
Fonda or Aooounta (detaila 
to be given) 


1 Balance for the year brou^t 
bom Profit and Loaa Ao- 
oount (aa io Form B| 


at and of tbe year aa 
abown in the Baianoe-Sbeet 

1 

1 

1 

Balance being loaa at end of 
tbe year as shown in the 
Balanoe-Sbeet 


i 

1 




Tbia Hem may be ebawn on tbe other lide of the aooouot if pr rf ei ml . 
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THE THIBD SCHEDULE. 

(Su section 11.) 

RefukUiona and Forma for the •preparation of Revenue Accounts. 

PART I. 

Regulations. 

1. Form D is, as eet out in Part II of this Schedule, appropriate 
for life insurance business, but a separate revenue account must be 
prepared for every class of business in respect of which the insurer is 
required to nuuntain a separate account. 

2. Form F is, as set out in Part 11 of this Schedule, appropriate 
for fire insurance business. A separate revenue account in the same 
form must be prepared for accident and misoeUaneous insurance including 
workmen’s compensation and motor oar insurance. Form E is, as set 
out in Part II of this Schedule, appropriate for marine insurance business. 

3. If any combined revenue account is for any purpose issued by 
an insurer it must be in accordance with the forms specified in this 
Schedule and must clearly show on the face thereof that it is a combined 
revenue account, and must set out fully the name of every insurer 
required to make separate returns under this Act whose revenue and 
expenditure have been included therein ; if the revenue and expenditure 
of any person not being an insurer are included in a combined revenue 
account, the fact must be stated thereon. 

4. The items on the income side of the revenue account must 
relate to inoome whether actually receiverl or not, and the items on the 
expenditure side must relate to expenditure whether actually paid or not. 

6. Re-insuranoe premiums, whether on business ceded or accepted, 
are to be brought into account gross (».s., before deducting commissions) 
under the bead of premiums. 

6. As respects life insurance business the following statements 
shall be furnished to the Superintendent of Insurance every year lowing 
details provided for in a Form pertaining thereto : — 

(A) A statement in form DD as set forth in Part II of this 

Schedule. 

(B) A statement in form DDD as set forth in Part II of this 

Schedule. 

(C) A statement in form DDDD as set forth in Part II of this 

Schedule. 

7. The following information shall be supplied in addition to 
ihe revenne aooount, namely, the gross premium written in India for 
life, fire, mari ne and accident and misoellaneoua insurance busi ne ss. 

8. Any office premises which form part of the assets of a life 

insurance fond must be treated as an interest earning investment, and 
accordingly, in the revenue aooount for life insurance business a fair 
>^nt for the premises most be included under the heading ** Interest, 
Dividends and Bents " and in the Revenue Aooount for every olasa of 
^sineas for which the premises are used ^per ohaiges for the use 
thereof must l« under ^e heading "hh^wnses of Management 
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9 . Wbera an inmrar oaiiiea on tiie bxuineeB of Ufa inmnum la 
oo^joDotioD 1*11111 any other olasa of inannnoe btuiima the expanwa of 
management dhaiged to the life insnraooe revenue aoeount must not 
include mote than a reaaonaUe proportion of the oommon expenaee and 
in partioular, no such account must be ohaiged with more tt>*p a fidr sum 
for the uae of any ofiSoe premises having regard to the income from the 
various dasses of business carried on and to the extent to which the 
piemisee are used for the purposes of each class of business. 

10 . Deductions from Interest, Dividends and Bents in respeet of 
inoome-tax must include all income-tax charged on suoh inoome leather 
or not it has been or is to be deducted at source or paid direct ; ^e 
income-tax to be shown as so deducted in the life insurance Revenue 
Account is British Indian, United Kingdom. Foreign and Dominion 
income-tax, but the income-tax to be shown as deducted in Bevmme 
Aooounts of any other classes of business is British Indian income- 
tax only. 



Fom of Revenue Account appiicable to Life Inauranee Business. 
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Ixni 



Carried over 









FORM D. — eonid. 
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FORM DD. 

M o/ Hfe inturance. policies of the Cotnpatiff, for the year ending 


InawmtBt m . 



The amoonte mhould be stated to the oa aro st nipeea and after deducikm of ra*li 









Additions to and deductions from policies of the Company for the year ending 
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Izzi 










laaii 


Inaurance w InMa 




rHe Inewunce, Ad {IV of 1988) 


hcxiu 


FORM E. 

Form of Revenue Account applicable to Marine Inaurance Butineaa. 

Revenue Account of for the year ended 19 

in respect of Marino Insurance Business. 


— 

a 

1 

s 

I 

1! 

3 

0 

1 

i 

o 

H 


Current year. 

1 

- s 

S 

>> 

.1 

1 

94 

Total. 1 

*Cleims paid (less 
Salvages and Re- 
msuranccs) (a) (e) 
*Commission 
'Expenses of Maim- 
genient (b) 

'Bad Debts 

United Kingdom. 
British Indian. 
Dominion and 
Foreign Taxea . . 
•Other Expenditure 
(to be specified) 
Profit tnuiaferred to 
Profit and Lots 
Account 

Balance of Marine 
Insu ranee Busi- 
n«aa Account at 
end of year aa 
shown in the 
Balance-Sheet ; 
Balances 

Additioiud Re- 

sen-o (if any) . . 

Rg. 

Re. 

Ra. 

Ra. 

Balance of Marine 
Inaurance Busi- 
ness Account at 
beginning of the 
year : 

Balances 

Additional Reserv'e 
(if any) 

'Premiums (less 
Returns, Re-insu- 
rances, Broker- 
ages and Dis- 
count) (c) 

Interest, Dividends 
and Rents Rs. 

licss — Income-tax 
thereon Ba. 

♦Other inpome (to 
be specified) (</|. . 

Lo 08 tramtfeired to 
profit end Low 
Account 

TranefemHi from 
Appropriation 
Account 

Rs. 

K«. 

Rs. 

Rs. 


Kolet. 

(n) Thu must include eti expenaee directly inoorred in settling claims. 

(fc) If any sum has been deducted from this item and entered on the assets 
side of the balanoe.aheet the amount so deducted must be shown separately. 

(c) Where the account is furnished under the provisions of section 11 of the 
loaunmoe Act, IftiS, separate figures for claims paid to claiinaate in India and 
claimants outside India, and for premiums derived from business effected in India 
and effected outeide India must be given. 

(d) AU the amounts reoeivsd by the insurer directly or indirectly whether from 
his bead office or from any other source outside India shall also be shown 
separately in the revenue aoooxmt except such sums ss properly appertain to the 
capital aooouat. 

* Where the aeoonnt is fbmiiriied under the povisions of olanse (6) of sui^eeotion 
(S) of section 16 of the Insureitce Act, 1»M, by en insurer to whim tMt ssetim 
AppliMp flaum fot buiificiM within India and buatnan out of India niwt 

given thelteiM merirad with an asterisk. Against all other items thp total 

Mnouai tat ttaa bosimM as a wboto may be given. 
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FORM F. 


Form of Fevenue Account appiieoble to Fire Inourance Buoineos and to 
Accident and MiseeUaneoue Inevronce Bwinese including Workmen' a 
Compenaation and Motor Car Ineuranee Buaineaa. 


Reveimie Account of 

in respect of 


for the year ended 
Business. 


19 


•CUsinu under policwe, lea* Re- 
insutanoM (a) (d) : 

Paid daring the year Ra. 

Total eetimated liabilitT in 
respect of outstanding 
claims at the end of the 
year whether due or in- 
timated Rs. 


Its. 


Total I 

leas — Outstanding at end of j 

previous year (b) Rs. ' 

*0om mission . . i 

*Kzpenaea of Management (e) .. 1 

•Bad Debts 

Vnited Kingdom, Foreign and i 
Dominion Taua . . t 

•Other Expenditure (to be specified) ; 
Profit transferred to Profit and . 

Loas Aeeonnt . t 

Balaoos of Account at the and of S 
the year as shown in Uw Balance- ! 
SbeM : 

Rassrve for ITnsxptred Kadca | 

being % of premium 

ueome of year Rs. 

Additional Rieservc (if any) 

Rs. 


Ra. 


Balance of 

Account at 

beginning of the year : 

Reaerve for Unexpired 

Risks 

Rs. 

AdditiooaJ 

Reserve (if 

any) 

Rs. 

•Premiums, 

Isss Re-insu- 

mnctw id) 


1 lnt«rB«ts Dividends and I 

1 Kenta 

Rs. 

Leaa — Inronir-tax therwm 1 


Rs. 

*Other Income (to be Rpecified). . 
LoiK transferred to Pr»6i and t.oee 

Aooount 

Transferred 

from Apfiropriatian 

Account 

Ra. 


Rs. 


Moles. 

(а) This heading mnst include all expenses directly incurred in settling ri a hw . 

(б) If in any year the claims actually paid and thciae stiO unpaid at tha end 
of that yw in reapect of the previoue year or yvaie are in excess of tha aaKmnt 
hiriodwd in the prwvioaa yaar's Revwaue Account m piovkian for ou tst a nding 
rfaima, than the amount of auoh exeeas must ba sfamm in tha Ravanue AcoMtnt. 

(r) If any sum has been deducted from this itesn and antersd on the asseto 
side of the haisno e sh e et the smount ao dcdoccad most be sbmnt eeparalelf . 

(d) Where the aocmirrt is fnmishad under the pcoriekine of ase ti o n 11 of the 
bmirainiee Aet. IfiM, soparate figures for eianns paid to elafanaals in Xadia^em 
dahnanta outaide India, and for premiuma darivad from buaiiiaas aflbeted in India 
and affoelad outside India nuiat ba givan. ^ 

(s) AO tha amounis recafved tqr the tneuier dfaeotly or indiiaelly whether fi«a 
his heed c0ee or from any otfaor s o u rc e ontaida India abali also bs 
s e par at el y in the reveuoe aeeouM exespt aaeb sunn so p r up ar l y nppwfoln to «>• 
eapi lal a eeoont. 

•Where the awount is fumiebod under the i 

(fj of asetion I« of ths Inasanim AM, iggg. t, —re . w — ^ v, 

appUsK, ammo flgnnafier boaiaaM trhUn India and bwtesss out of IndtonMi^ 

gprenagahist thaiisanainarkadwilbanaalarWt. Agafos* aO silisflfo—IIW*”^ 
aunonni for the buaiMas as a vhoia aaay ba gtuan. 


tprorlslousofslaiisa(h)of subtaolinn 

fyaataaonrto^ 
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THE FOURTH SCHEDULE. 

(8tt UGtiOQ 13.) 

StgulatUnu for the preparation of Abtlracis of Actuaries’ Eeporta and 
Requirements applicable to such Abstracts. 

PART I. 

Regulations. 

1 . Abstract and Statements must be so arranged that the numbers 
and letters of the paragraphs oorrespond with those of the paragraphs 
of Part II of this Schedule. 

2. In showing the proportion which that part of the annual 
premiums reserved as a provision for future expenses and profits bears 
to the total of the annual premiums, in accordance with the requirements 
of paragraph 4 of Part II of this Schedule, no credit is to be taken for 
any adjustments made in order to secure that no policy is treated as an 
asset. 

3. (1) The average rate of interest yielded in any year by the 
assets constituting a life insurance fund shall, for the purposes of 
{laragraph 6 of Part II of this Scheclule, be calculated by dividing 
the interest of the year by (he mean fund of the year ; and for the 
purposes of any such calculation the interest of the year shall be taken 
to be the whole of the int< rest credited to the life insurance fund during 
the year after deduction of income-tax charged thereon (any refund 
income-tax in respect of exiienses of management made during the year 
being taken into account), and the mean fund of the year shall be 
ascertained by adding a sum equal to one-half of the amount of the life 
insuranoe fund at thje beginning of the year to a sum equal to one-half 
of that fund at the end of the year, and deducting from the aggregate 
of those two sums an amount equal to one-half of the interest of the 
year. 

(2) For the purposes of the calculation aforesaid either — 

(a) ail profits and income arising during the year from sums 

invested in reversions shall be included in the interest 
credited to the life insuranoe fund during the srear ; or 

(b) such portion of the life insurance fund as is invested in the 

purchase of reversions, and the profits and income arisi^ 
therefrom, shall bo exduded from the calculation ; but in 
that case a statement must be added to the information 
required under the said paragraph 6, showing, in respwt 
of the portion of the fhnd so excluded as aforesaid, 
the average rate of annual profit and income for which 
(vedit has been taken during the five years last preceding 
the valuation date, and explaining the manner in which 
the said average rate has been calculated. 

(5) Hie informatiem given in accordance with the requirements 
of the said paragraph 5 shall show clearly by which of the methods 
hereinbelbte in this regtilstion mentioned the sums invested in revisions 
utd the profits and inoome arising therefirom have been dealt witii. 
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4. Ey«ry Abstract prepared in aooordaooe with the requirements 
of Part U of ^is Sdiedole shall be signed by an actuary and shall oontiun 
a certificate by him to the effect that he has satisfied himself as to the 
accuracy of the valuations made for the purposes thereof and of the 
valuation data : 

Provided that in the case of an abstract prepared on behalf of an 
insurer, if the actuary who signs the abstract is not a permanent 
officer of the insniw, the certificate as to the accuracy of the valuation 
data shall be given and signed by the principal officer of the insurer 
and the SbCtnary shall include in the abstract a statement signed by him 
showing what precautions he has taken to ensure the accuracy of the 
data. 

5. For the purposes of this Schedule the following expressions 
have the meanings hereby respectively assigned to them, namely : — 

“ extra premium ” means a charge fur any risk not provided 
for in the minimum contract premiunt : 

“ inter-valuation period ” means, as respects any valuation, the 
period to the valuation date of that valuation from the 
valuation date of the last preceding valuation in connection 
with which an alistract was prepared under this Act or 
under the enactments repeal<><i by this Act, or, in a case 
where no such valuation has been made in respect of the 
claas of businca-s in question, from the date on which the 
insurer began to carry on that clas-s of business ; 

“ maturity date ” means the fixed date on which any benefit will 
bemme pej-able either absolutely or contingently ; 

“ net premiums ” means as respects any valuation the premiums 
taken credit for in the valuation ; 

"premium term " means the period durinx which premiums are 
payaUe ; 

“ valuation date ” means as respects any valuation the date as 
at which the valuation is made. 


FART II. 

RequiremenU applicabU to an Abrtrwi in rraprrt o/ Lift Inturanee 

BtuiiUM. 

The following tabular statements shall be annexed to every abstract 
prepared in accordance srith the ref{uiretnnnts of this Part of this Schedule, 
namely : — 

(a) a Consolidated Revmue Account, in the Form O anxtexed 
to thi« Rut of this Schedule, for the inter-valuation period 
(except that it shall not be ncocssary to prepare snuh an 
aooount in reapeot of any class of busineas eo long as the 
insnrsr deposits annually with the Superintencteiit of 
Insurance an abstract in iWpect of that oIm of bnsiiiess) ; 
and 

(h) a Summary and Valuation in the Form K annmcod to 

Part <it thisSebednieof the polieies ineludod at the v alua^io o 
date is the class of busineas to which the abatnot ; 
and 
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(c) Bt Vuluatioa Balance-Sheet in the Form I annexed to thie 

Part of thie Schedule ; and 

(d) a statement in Form DDD as set forth in Part II of the Third 

Schedule of the additions to and deductions from the 
number of policies and the sums insured thereunder for 
each class of life insurance ; and 

(e) a statement in Form DDDD as set forth in Part II of the 

Third Schedule of particulars of policies forfeited or lapsed 
under each class of life insurance ; 

and every such abstract shall show — 

1. The valuation date. 

2. The general principles and full details of the methods adopted 
in the valuation of each of the various classes of insurances and annuities 
shown in the said Form H, inoluding statements on the following points : — 

(o) whether the principles were determined by the instruments 
constituting the company or by its regulations or bye-laws 
or how otherwise ; 

(6) the method by which the net premiums have been arrived at 
and how the ages at entry, premium terms and maturity 
dates have been treated for the purpose of the valuation ; 

(c) the methods by which the valuation age, period from the 

valuation date to the maturity date, and the future 
premium terms, liave been treated for the purpose of the 
valuation ; 

(d) the rate of bonus taken into account where by the method of 

valuation definite provision is made for the maintenance 
of a specific rate of bonus ; 

(c) the method of allowing for— 

(i) the incidence of the premium income ; and 

(ii) premiums payable otherwise than annually ; 

(/) the methods by which provision has been made for the 
following matters, namely : — 

(i) the immediate payment of claims ; 

(ii) future expenses and profits in the case of limited pay- 

ment and paid-up policies ; 

(iii) the reserve in respect of lapsed policies, not included 
in the valuation, but under which a liability exists or 
may arise ; and whether anj’ reserves have been made 
for the matters aforesaid ; 

(ff) whether under the valuation method adopted any TOlioy 
would be treated as wi asset, and if so, what steps, if any, 
have been taken to eliminate such asset ; 

(h) a statement of the manner in which policies^ on und^ 
average lives and policies subject to premiums which 
include a charge for climatic, military or other extaa 
risks have been dealt with ; and 

(♦) the rates of exchange at which liabUities in respect of 
policies issued in foreign currencies have been oOnvertw 
into rupees and what provision has been made for pMiM 
Increase of liability arising from future vanaticms m the 
rates of exchange. 
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8. The table of mortality used, and the rate of iaterest assumed, 
in the TiJaatHm. 

4. The proportion which that part of the annual premiums 
reserved as a provision for future expenses and profits bean to the 
total of the annual premiums, separately specified in respect of insurances 
with immediate profits, with deferred profits, with profits under dis> 
counted bonus systems, and without profits. 

5. The average rates of interest yielded by the assets, vdiether 
invested or uninvested, constituting the life insurance fund for each 
of the years covered by the valuation date. 

6. The basis adopted in the distribution of profits as betwemi the 
insurer and policy-holders, and whether such basis was determined 
by the instruments constituting the company, or by its regulations or 
b 3 m-law 8 , or how otherwise. 

7. The general principles adopted in the distribution of profits 
among policy-holders, including statements on the following points, 
nmnely : — 

(а) whether the principles were determined by the instruments 

oonstituting the company, or by its regulations or bye-laws, 
or how otherwise ; 

(б) the number of years* premiums to be paid, period to elapse 

and other conditions to be fulfilled before a bonus is 
allotted ; 

(e) whether the bonus is allotted in respect of esush year’s 
premium paid, or in respect of each completed calendar 
year or year of assurance or how otherwise ; and 

(d) whether the bonus vests immediately on allocation, or, if 
not, the conditions of vesting. 


8 . (Jf) The total amount of profits arising during the inter- valuation 
period, including profits paid away and sums transferred to reserve 
lands or other accounts during that period, and the amount brought 
forward from the pmcoeding valuation (to be stated separately) and the 
allocation of such profits — 

(а) to interim bonus paid ; 

(б) among policy-holders with immediate participation, giving 

the number of the policies which participated axd the 
sums assured thereunder (excluding Iwnusos) ; 

fr) among policy-holders with deferred participation, giving 
the number of the policies which participated and the 
sums assured thereunder (excluding bonuses) ; 

(J) among policy-hoklors in the discounted bonus class. gi^iBg 
the number of tbe policies participated and the sums 
assured thereunder (excluding bonuses) ; 

(e) to tbe insurer, or in tbe case of an insurance company, shars- 
Mderi or to shareholden* accounts (any sndi sums 
fjswd through the accounts during the inter-valuation 
period to be separately stated) ; 

(/) to every reserve fund or other fund or aeoount (any each 
sums passed through the aocounts during inter- 
valuation period to be eeparately etated) ; 

(g) as oanied forward unappropriated- 

(?) Spsoimeas of bonuses allotted as at the valaation ^ 
polkm for one thovaand i 
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(а) for the whole term of life effected at the respective ages 

of 20, 30 and 40, and having been in force respectively 
for five years, ten years, and upwards at intervals of 
ten years ; and 

(б) for endowment insurances effected at the respective ages 

of 20, 30 and 40, for endowment terms of fifteen, twenty 
and thirty years, and having been in force respectively 
for five years, ten years and upwards at intervals of ten 
years ; 

together with the amounts apportioned under the various manners 
in which the bonus is reoeivable. 

9. A statement in Form J annexed to this Part of this Schedule of 
specimen policy reserve values held or required to be held according to 
the methods adopted in the valuation, and specimen minimum sur*- 
render values in respect of whole life insurance policies for Rs. 1,000 with 
premiums payable throughout life effected at the respective ages of 
20. 30, 40 and 50, and immediately on payment of the first, second, 
third, fourth, sixth, seventh, eighth, ninth, tenth, fifteenth and twentieth 
annual premium ; with similar specimen policy reserve values and 
specimen surrender values in respect of whole life insurance policies 
subject to premiums for 20 years and of endowment insurance polides 
maturing at age 55. 

10, A statement showing how the liability under any disability 
clause in a policy has been determined in the valuation with full iH' 
formation of the tables of sickness or accident usetl for the purpose. 



FORM O. 

Rovenue Aooount of for yoArs oomntencing and ending 
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FORM 1. 

Valuation Balanoe-Sbeet of as at 19 


Net liability under biieinnee ae 
akxtwn in the BnminaiT and 
Valuation of Polioiea 

Surplus, if any 


Re. 


Balance of Life Insuranoe 
Fund as shown in the Balaooe- 
Sheet 

Deficiency, if any 


Ba. 


yaU.~U the pnmntio& of aorplui allocated to the inauiet, « ^ ^ «Ma 
of an iamtaaea eonmany to dianlKrt^bn, is not nnlfim in nspeet aP.q*** 
of ioMTiBMii ttw mplus saiai bt •boira f<» wmw to vlim m 

'***••••»* peopor tb nia ndate. 





FORM J. 

Sptoimm peUea navM nafaw and Mumndtr wluta under a poUey for Be. 1,000. 



-Iteas In tlUa Ytma to bo otatod to Um noareot rupee. 
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THB FIFTH SCHEDULE. 

(Bee section 13.) 

R^/vkUiont for preparing glatemenU of bueinese in force ond reguiremenie 
appUeal)U to lueh atatemenie. 

PART 1. 

Regrdaliont. 

1. Statements prepared under this Sche<lulp must be prepared, 
BO far as practicable, in tabular form and must be identified by numbers 
and letters corresponding with those of the paragraphs of Part II of 
this Schedule. 

2. Except with n^speot to rates of premium or contribution, 
items in statements prepared under this Schedule are to be shown to 
the nearest rupee. 

3. Extra premium shown in the forms of Summary and Valua- 
tion prepared under the Fourth Schedule to this Act must not be 
included in statements prepared under this Schedule. 

4. Every statement prepared under this Schedule shall be signed 
by the actuary making the investigation in conncctioA with which it is 
prepared. 

5. For the purposes of this Schedule the following expreesiona 
have the meanings hereby respectively assigned to thern, namely ; — 

(o) annual loading" means the provision made for future 
expenses and profits ; 

(6) "extra premiums ’’ means a charge for any risk not provided 
for in the minimum contract premium : 

(c) “ net premiums ’’ means the premiums taken credit for in 

the valuation in connection with which any statement 
ia prepared ; and 

(d) " valuation date ” means as reapects any valuation the date 

as at which the valuation is made. 


PART 11. 

Beguiremente for HatemenU appHoakle to Life Jneuranee Bunnen. 

The statements required to be prepared under thia Rut of this 
Schedule are as followH, namely : — 

1. Statements, separately prepared in respect of policies with 
Mid without participation in profits, showing — 

(») as reapeota poliojes for the whole term of lif«i ^ 

office nromiuras charged, in soeordanoe •^th the ^binhM 
tablea in use, for new policios giving the ^tes for decennial 
ages at entry from 20 to 70 incluaive ; and j 

(h) aa reqieeta endowment inaunnee ^ f? 

ofllee pramioma dtai^, in acoordwiea wWi the pnUittied 
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toUaa in nae, for neir polioiea with ocigiml tetnu «f iwi 
fifteen, twenty, thirty and forty yean, giving the ratea 
tat ^tooennial agea at entry from 20 to 40 inohuiTe, bat 
exohiding polidee ondw whioh the age at mal^ty 
ezoeeda 00. 

S. Statements, separately prepared in respetjt of poiieiea with 
immediate profits, with deferr^ profits, with profits pnder discounted 
bonus qrste^, and without profits, showing in quinquennial gronpe— 
(a) as respects policies for the irfiole term of life — 

(i) the total amount assured (specifying sums assured and 

reversionary bannses se]>arat«ly}, gipuped aoomding 
to ages attained ; 

(ii) the amount per annum, after deducting abatements mads 

by application of bonus, of office premiums payable 
throughout life, and of the correspomling net premiums, 
groups according to ages attained ; and 

(iii) the amount per annum, idter deducting abatements made 

by application of bonus, of office piumiums payable 
for a limited nunilier of years, and, either, the oorres. 
ponding net premiums grouped in accordance with the 
.grouping adopted for the purposes of the vaJwMoo, 
or. the annual loading reserved for the remaining 
duration of the pcdieies, grouped according to agM 
attained ; 

(i) as respects endowment insurance pdicies — 

(i) the total amount assured (specifying sums assured and 
reversioitary bonuses separately), grouped in aooosdaooe 
with the grooping adoptwi for the purposes of the valna> 
tion ; and 

(li) the amount per annum, after deducting ahstsmenta made 
by ap^cation of bonus, of office pramiums payable, 
and of the correspondizig net premrams, grouped in 
aeootdance with the grouping adopted for the purposes 
of the valaation : 

Provided that — 

(а) as respects endowment insurance policies Which will reach 

maturity in less than five years, the information nqairod 
by sub-paragraph (b) (i) of this paragraph must be nven 
for each year instead of in quinquennial groups ; wid 

(б) where the office premiums payable under pcdicios for the 

whole term of lifo for a limited number of yean, or the 
office premimns payable undor eodowment insannoe 
poUcias, or the eorreaposiding net nemlubM, are grouped 
m the purpoees of the valuation otWwie^ than according 
to the number of years’ payroents romaiattig to be made, 
or, where the sunu aasned nnder endowiMiit bumienoe 
policies are gro up ed for the purpooM of tbe vaiiiati<ffl 
otherwise than aocoiding to the year* in wbi(di the poftoks 
will natme for peymrot or in nrliiob they aie aammed to 
nature if eaitier than the trne year, tlmn, bt case 

the valoatioa cwnstanta and an axplaiutlEin eithfi nethod 
I 7 wihidi they are eahnlated mas* be gtfW Hbf 
fiw^ and fo the caw Miarod 
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iDnmnoe pcdioies a statement mnst also be given of the 
amount assured maturing for jiayment in eaon of the two 
years following the valn^m date. 

8. Statements as respeots any policies in foroe under which 
premiums cease to be payable, whether permanently or temporarily, 
during disability arising m>m sickness or accident, showing &e total 
amount of the office premiums payable, 

4. Statements as respects immediate annuities on single lives 
for the whole term of life, separately prepared in respect of annuities 
on male and female lives, showing in quinquennial age groups the 
total amount of such annuities. 

5. Statements as respects deferred annuities, separately prepared 
in respect of annuities on male and female lives, showing the specimen 
reserve values for annuities of one hundred rupees \tiiich be produced 
on maturity on the basis of valuation adopted at ages, in the case of male 
lives, 00 and 65, and in the case of female lives, 55 and 60 ; the said 
statements must show the specimen reserve values which will be produced 
under the table of annual premiums in use for new policies, and if under 
any other table of annual premiums in use for any other deferred annuity 
policios in foroe smaller reserve values will be produced, the like 
specimens of these must also be given. 

6. Statemente as respects any policies of insurance upm the lives 
of a group of persons, whereby sums assured are payable in respect of 
the several persons included in the group, showing the total claims paid 
since the date as at which the last statements were prepared under this 
Fart of this Schedule or, where no snch statements have been prepared, 
since the date on which the insurer began to carry on the class of businees 
to which the statements relate, and the reserves for unexpired risks and 
outstanding claims. 


THE SIXTH SCHEDULE. 


(See section 66.) 

Ride M to the oaimaUon of the LiabilUies of ait Iiuvrer in /nsoiooicy or 

Liquidation. 

The liabilities of an insurer in respect of current contracts effected 
in the course of life insurance business including annuity business, shall 
be oaieulated by the method and upon the basis to be determined by an 
actuary approved by the Court, and the actuary so approved shall, 
in determining as aforesaid, take into account — 

(a) the purpose for which such valuation is to be made, 

(h) the rate of interest and the rates of mortality and sickness 
to be used in valuation, and 

(e) any speoiAl directimis iriiich may he given by the Court. 

The Uabilities of an insurer in respect of current policies other 
than life poUoiee shall be such portion of the last ^mitium pahl as 
proportionate to the nnezpired portion of the policy in respect oS 
which tiu pmotiuiB was paid. 
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PrtUm%%ary. 

Short title. — Theae ruks may be eaJled tiie Inaunnoe Bolee, 


3. Definltioiia. — In theae nilee, — 

“the Act" meane the Insurance Act, 1938 (IV of 1938), and 
“the Bank ” means the Beserve Bank of India. 

Aetoones. 

3. QoaliBcationa of actnaries. — For the purpoeee of the Act, 
an aotnary shall be either: 

(а) a Fellow of the Inetitate of Aotuariea, London, or of the 

Faculty of Actoariee in Scotland, or 

(б) an Associate of snob Institute or Faculty, or any other person 

having aotoarial knowledge, to whom a certificate has been 
grant^ under rule 4. 

4. Grant of certlflcatea to actuarlea. — An Associate of the 
Inetitate ofAotnaries. London, or of the Fhcnlty of Actoariee in Scotland, 
or other person, desiring to obtain a certificate under this rule, shall 
apply in writing to the Superintendent of Insurance stating his qnall* 
ficatioDS and the particular duties of an actuary under the Act which 
he wishes to undertake, and the Stiperintendent of Insurance may, if 
ha is satisfied as to the applicant’s omnpetenoe, grant him a certificate 
aatboiiauig him to perform aO or certain of the dntiee of an aotoary 
under the Act snbj^ to such oonditione and restrictions as msy be 
qwcified in the oerttf cate. 


DepoiiU with Me Bant. 

5. Deposits with the Bank. — (1 ) Steriing securitiee shall be sent 
bv the demoaitor with a oovering letter to the Manager, Reserve Bank 
of Indis, London, and shall be held by the Lmidoo office of the Bank 
on behalf of the Gsleutta office of the Bank. 

(2) Deposits in steriing secorities shell not be brought on tbe books 
of the Oalcatta office of the Bank until that effioe has reocived an intima* 
tioD in Form I firom the London office of tbe Bank that the seomitieB 
have been received. 

(3) Diqxnits, other than deposHs in sterling seoarities, shsQ bs sent 
by t^ depositor with s cavmiDg letter to the Manager, Beserve Bank 
of Indie, (Mootta, and shall bs bm by the Calcutta office of the Bank. 

(4) Se curiti es abril be duly tranafemd to the Bank by the d^wsitor. 

(fl) Upon receipt of the fadimatkm relerred to in salMiile (3) or (f 
ud^po^ under subente (S) the Chkutte offloe of the Bank eheS eeod— 

(а) a oertifteute in Fbnu n to tbedepoaitor; end 

(б) a etatanMBt in Form III to the S up e ri nt e odeat of 

PtofvidMi that. If the Bank it not eatWM aa to tba 

titb of tho dspoaltor to tte Miniltieo, tt ai^r to w 
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with tho leqimt that they ehall fint be raMfved or that Buob other 

meamm as nay be iiipoeaaary ahaU be taken to «4ear the tifie. 

(6) The market valne of staling eeonritieg held by the Bank 
be oonrerted at 1«. 6d. to the rupee. 

6. Changes In depoalta. — When the form or amount of a deposit 
is changed by reason of a subsequent deposit, a substitution or a payment 
under eub-eection (9) or sub-eeotion (10) of section 7 of the Act, the Bank 
shall, within two weeks from the entry of such change in the broks of the 
Bank, send a fiesh oertihcate and a fresh statement of the nature, and 
in the manner, described in clauses (a) and (h) of sub-rule (6) of rule 5. 

7. Maturing of deposits. — When security in deposit matures, 
or when any yield on such a security ceases to accrue, the Bank shall 
not be bound to inform the depositor; but, upon receipt of a requisition 
from the depositor made in writing and in accordance with the provisions 
of the Act, the Bank shall, witiun six weeks of such a receipt, collect 
the discharge value and hold the amount in cash to the credit of the 
depositor or invest it in securities specified by the depositor. 

8. Interest and dividends on deposits. — (1) No interest shall 
be paid on cash deposits. 

(2) Interest or dividends on sterling securities shall he renutted hy 
the I/mdoD ofBoe of the Bank to the Calcutta ofBoe of the Bank at the 
Telegraphic Transfer Rate on India prevailing on the date of realisation 
of the interest or dividends. 

(8) The Calcutta office of the Bank ghsU remit interest or dividends 
on securities other than sterling securities, and amount* received from 
the I^ndon office of the Bank under sub-rule (2) without delay to the 
depositor at an office in India to be specified by the depositor, — 

(a) if the office so specified is at a place where there is an office of 

the Bank or a branch of the Imperial Bank of India, by 
means of a Goverament draft, and 

(b) in other oases, by a Security Deposit Interest Payment Draft 

on the neareet Government Treasury, 

after deduction of a ocnnmisaion of annas four on every sum of Bs. 100 or 
part thereof. 

0. Withdrawals, etc., of deposits. — (1) Withdrawals and pay- 
ments from deposits and purchases of securities ^all not be made save in 
acoordanoe with the provisiotis of the Act and on receipt by the Bank 
of a requisition in writing and in accordance with the provisions of the 
Act from the depositor, a liquidator acting in accordance with law or 
a Court of competent }urisdiction, as the case may be- 

(2) The Bank shall not be bound, in pursuance of sub-rule (1), 
to return securities actually deposited, but may sabstitnte therefor new 

of securities of the same d^ription aitd amount. 

(8) Hm Bank shall be entitled to charge, for the purchase of securities, 

brokerage payable by the Bank in respect of such purchase. 

10. Information aa regards deposits.— (1 ) The Supermtendcmt 
^Insurance shall be entitled, free of any fee, to inject or to require 

the Bank any infrvmation relating to any security deposited with 

riw Bank under thaAot. 
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(2) The Beak eloU, if ao requind, fornieh the SuperiateadMit of 
Innmnoe, or any pataoa aotiunised by him in that benalf in writing* 
with a copy of any entry in any register or book maintained by the Bau 
rriating to any deposit made with the Bank under the Act. 

(3) The Bank shall publiah in the Giustte of India as soon as may be 
after tte Ist January in each year a list in Form IV of deposits made with 
it under the Act, as at 31st li^mber of the preceding year. 


PtvtpectuMg, Tables and Proposal Forms. 

11. Prospectuses and tables. — (1) No person shall supfdy 
or exhibit any prospectus or table of premium rates to any other person 
with a view to the issue of a policy of insurance unless such prosjpectns 
or table includes — 

(а) a description of the contingency or contingencies to be covered 

by insurance and the class or classes of lives or property 
eligible for insurance under the terms of such prospeetns 
or table; 

(б) a full statement of the circumstances, if any, in whioh rebatss 

of the premiums quoted in the prospectus or table dial] be 
allowed on the effecting or renewal of a policy, together 
with the rates of rebate apjilicable to each case ; and 

(c) a copy of section 41 of the Act. 

(2) The provisions of sub-rule (1) shall be deemed to have been 
oompbtd with if to every such prospectus or table of premium rates 
supplied or exfailnted after the date of oommenoement of the Act is 
attached in the form of an addendum a statement containing so mnoh 
of the matters referred to in sub-rule (1) as is not already included in the 
said proepeotuses or tables, but every prospectus and table of premium 
rates isinted after the coming into force of the Act shall have the matten 
raSsrrad to in the said clauses incorporated therein. 

12. Proposal forms. — (1) Every pro(XMaJ form in the case of 
life insnranoe or, in the case of any other form of insurance, the dooumaat, 
if any, forming the basis of the contract, shall contain the statement 
and copy mentioned in clauses (6) and (c) of sub-rule (I) of rule 11. 

(2) The provisions of sub-rule (2) of rule 11 shall apply mvtatis 
mntemdis to proposed forms, except that , where an addendum is attached 
to a proposal form, it shall also be signed by the person who signs the 
proposal form. 

EUetion of Direetosrs by Polieybolders. 

13. Qualtflcattoiia of elected directors of insuraaeo com* 
panlee. — 0) A peraon shall not be eligibie for election as a director 
of an insurance company under subaeotioa (1) of seotioo 48 of the Act 
unless — 

(e) he holds, otherwise than way of aesignmeat or 

one or more poheiee of life insoraaoe iss^ by the oom p a n y 
satisfying the following r eq uir e i a eo ts: — 

(i) the polkfes shsfl be either wfaois Bfe poUdse or mSonoMb 
life insurance poBcwe, and not enonnihaieditt 90^ Mj: 

end 
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(ii) the total nun assured by the policies, iuoluding any bonuses 
that may hare atta^ed to them before the date of elec- 
tion, is not less than Be, 2,000, where the company has 
at that date been carrying on life insurance business for 
not less than 5 years, and not less than Bs. 1,000 in other 
oases; and 

(m») where the company has been carrying on life insurance 
business for more than 2 years, each of the poUcies shall 
have been in force for not lees than one, two or three 
years, according as the company has at the date of 
election been canying on life insurance business for not 
more than 6 years, for more than 6 but not more than 
8 yean, or for more than 8 years; and 
(b) he is not a director (other than an elected director of the 
company), manager, legal or technical adviser, managing 
agent, insurance agent or employee of the insurer, or an 
employer of insurance agents. 

(2) If at any date after election as a director, a person ceases to hold 
one or more policies of life insurance satisfying all the requirements 
specified in clause (a) of sub-rule (1) or begins to hold any di 8 qualif 3 nng 
office or employment specified in clause {b) thereof, he shall forthwith 
cease to be an elected director of the company. 

14. Election of directors under section 48, — (1) The election 
of directors under section 48 of the Act shall take plaoe at a meeting 
of the hoWeni of policies of life insurance issued by the company, which 
shall be held at the place where the principal office of the company is 
situated. 

(2) Not lewi than 28 days before the meeting is to be held, there shall 
be inserted in a newspaper published in the English language and in a 
newspaper published in an Indian language circulating in the plaoe where 
the pri^l^ office of the company is situated and, if there are polioy- 
boldms of the company residing in a Province other than that in which 
the principal office of the company is situated, in a newspaper published 
in a principal language of, and oiroulating in, that Province, a notioe 
stating the number of directors to be elect^ at, and the time and place 
of, such meeting, which shall be fixed with a view to affording voters the 
fullest opportunities for attending, and informing policyholders how to 
obtain admission to the meeting according to the manner hereinafter 
described. Such notioe shall aim set forth the qualifications which a 
person must possess in order to be eligible for election as a director, 
and shall invm applications from eligible persons prepared to aooept 
office; 

Provided that, where a company prints on its policies the qualifica- 
tions of elected directors as set forth in rule 13, and issues, at least thm 
months befme the eleotion, to all existing policyholders whose pdioies 
do not contain a statement of those qualincations, for attainment to 
their polioiee a slip setring forth those qualifications, the notioe to be 
publishsd in ns w sp apers in suscordanoe with this sub-rule need not set 
forth ^ose qiuMoati^: 

Provided ftirther that a company may, in respect of o^ or hkot 
P rorinoBS, (nf t e ad of publishing the notioe in newspapers, send it by 
to every pdiigdioldHr residing therein. 
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(3) Dm i^q^ioatioiis from oEgibk ponoxui {vepMed to Moepi cAoe 
M eleobed diroottm of toe oompcuay toall be aent ^ re^Mered poet to 
toe principal oflBoe of tbe company so as to reach it not lees than 10 dam 
beCm toe date of the meeting. Such appHoations shall be made in toe 
BngHah language or in a principal language of the Provinoe in iriiito the 
principal cffioe of the company is situated. If the number of auto 
^ppUoanta does not exceed the number of direotora to be eleoted, all suto 
aj^oants shall be deemed to have been elected as directors, and it shall 
not be necessary to hold the meeting of policyholders as previously 
announced. Hie company shall in that event inform the poUcyholders 
forthwith by notice insert^ in newspapers as in Bub>rule (2), or by notice 
sent individually by post or by both methods, of the names of persona 
elected as directors and of the cancellation of the meeting. 

(4) Every policyholder who desires to attend the meeting shall apply 
to the company for a certificate of admisaion, such application to reiuih 
the company not lees than 15 days before the date of tbe meeting, and the 
company on being satisfied that the applicant holds a policy of life 
insurance issued by the company shall issue a certificate at least 6 days 
before the date of the meeting. Such certificate shall, if applied for by 
post, be aent only to tbe address of the policyholder, or if applied far 
in person, be delivered only on production of the relevant poHoy. 
A oertificate of admission shall not be transferable. 

(fi) No person other than those whose preeenoe is necessary for toe 
eondnot of the meeting shall be admitted to the meeting unless he produces 
the certificate of admisaion granted to him under sub-rule (4). 

(fi) Hie meeting shall be presided over by the Chsirman for the time 
bring aS the Board of Directors of the company, or in his absence by any 
direcUw nominated by him, or in the absence of any snob direotor by a 
chairman elertod by tbe policyholders present at the meeting. 

(7) Votes for the election of directors may be given at tbe meeting 
ritoer personally or by proxy and in the manner hereinaitsr provided in 
this r^. Hie instrument appointing a proxy shall be in writing 
ondM' the band of the appointor in favour of a policyholder, and ahaJl be 
presented at the principal office of tbe company not less than 9 days 
before the date of the meeting. 

(8) Every policyholder present at the meeting ahall be given one 

voting paper on his own behalf and one votii^ ^ respect of each 

p ro x y, if may, which he holds. The number of votee to be given on each 
voting paper ahall not exceed the number of directors to be electod and 
not more than one vote ahall be given on each voting paper to any one 
candidate. 

(9) Tbe votes shall be counted bj tbe company’s suditors if presmt 
in tliM c^iarity, or foiling them by scrutineeis appointed by the meeting 
and workiiw under the supervisioo of tbe Chairman. Tbe result of the 
baOot shall be annoimoed at the meeting, and in the event of an eipiaUty 
of votes the election shall be decided lot. 

(10) Tbe first masting of polioybriders in aoocnxlanoe with toil nile 
shaD be held not later than one year aftor the oommenoanent of toe Act 
or in toe case of a ooBqwi^ inoorporated after toe oommenoeawiit of the 
Act, within two years oSf toe date of wgiitratton to cenywi life te mrriW 
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(11) An eleotion hdd in acoordanoe \nth this rule shall not be invalid 
merely by reason of the aooidental omission to send any notice or other 
document to, or the non-receipt of any notice or other document by, any 
policyholder, or of any other acddent^ irregularity or informality in the 
obeervsmce of the provisionB of this rule. 

15. Elected directors subjected to the same rules as other 
directors. — (1) A director elected in accordance with these rules shall, 
as regards retirement from office and all other matters, be subject to the 
same tolea and regulationa «a the other direetora of the eompiany . 

(2) In the event of a casual vacancy arising among the directors 
elect^ in accordance with tbeee rules the remaining directors may fill 
the vacancy by appointing a polit^holder who is eligible under rule 13 
for election a« a director, and the person so appoint^ shall be subject 
to retirement at the same time as the director in whose place he is 
appointed. 

Inturance Agents. 

16. Issue of licences to insurance agents. — ^An individual 
who desiree to obtain or renew a licence to act as an insurance agent shall 
proceed as follows: — 

(а) He shall pay into the Reserve Bank of India or where there is 

no office of that Bank into the Imperial Bank of India 
acting as the agent of that Bank or into any Government 
Treasury, a fee of one ru^ for credit under the head 
*' XXXVI — Miscellaneous Departments — Miscellaneous — 
Fees realised under the Insurance Act, 1938”, and obtain 
a receipt therefor. 

(б) He shall also obtain from the officer authorised by the Super- 

intendent of Insurance under sub-section (1) of section 42 
of the Act for the Province in which the applicant residee, 
or, if there is no such officer or the applicant resides outside 
British India, from the Superintendent of Insurance, a 
form of a^hcation for the licence which shall he as pie- 
scribed in Form V. 

(c) He shall then send the completed application form together with 
the receipt to the aforreaid officer or the Superintendent of 
Insurance, as the case may be, who sbail, after tiding all 
reasonable steps to satisfy himself that the application is in 
order aivt that the applicant is not disqualified from holding 
a licence, issue a licence in Form VI : 

Provided where it appears that a former licence of the appli- 
cant baa ^n cancelled by the Superintendent of Insuianoe 
on the ground that the apj^oant has knowingly contravened 
a providon of the Act the officer ehall report the matter to 
the Superintendent of Insurance. 

17. Canoallation of llcon«o. — Where the Superintendrat of 

the lioeiice of an insurance agent under snb-aeoliou (5) 
section 42 of the Act he shall: — 

(a) iJi the officers authorised by him under sub-aeotion (1) 

of saetion 42 of the Act that the Hoenoe baa been oaneeUed, 

(h) requite the agent to letnrn the lioenoe iasued to him, and' 
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(e) owDue the £ftot of aenoeUetion to be eiinoimoed in the Oautte of 
l»dia and in anidi ProTinoia) Gaiette or Gaiettea aa he 
deems fit. 


Provident SoeieHea. 

18. Transaction of bond investment business. — (1 ) Provident 
aocietin wliicdi immediately before the oommenoement of the Act were 
tranmoting bond investment business may continue to receive premJnms 
or oontrilrationB and to make payments in respect of sttoh business bat 
shall not undertake any new business of (hat class. 

(2) For the purpose of sub-rule (1), “ bond investment businese ” 
iweans the business of effecting contracts by the issue of bonds, endow- 
ment certificates or other documents, whereby in return for one or more 
premiums paid to the provident society, the payment is insured of a 
sum «- series of sums, at a future date or dates, whether fixed beforehand 
or determined by chance. 

19. Rules of provident aodedea. — (1) Every provident society 
shall in addition to the matters specified in clauses (a) to (o) of suh^ 
aeotioa (1) of section 74 of the Act set forth in its rules : — 

(t) that where a policy is applied for on the life of a person other 
than the person paying the premiums on such policy, the 
name of the person paying the premiums and his relation- 
ship to the life insured sh^ be inserted in the policy, the 
policy shall not be isaued till the life insured (or if ha be 
not a||e his legal guardian) has given his consent in writuiR 
to the uworanoe being efifeoted, and the amount seonied 
shall not be excessive having n^ard to the interest of the 
person paying the premiiuns in the life insured; 

(ii) the disgusKfications, if any, due to change of occupation, 
reaidenoe, or other apeorfied cause; 

(it*) the terms upon which any policy may be kept in force liar a 
reduced benefit without liab^ty to payment of farther 
premiums; 

(is) a statement to the effect that all ptdioiea issoed after the oom- 
mencement of the Act shall have clearly set out therein 
the matters referred to in section 68 a^ in dauses (/), 
(g), (A). (0 and (j) of sub-seetkm (1) of section 74 of the Act 
and thoae raferi^ to in riausrs (it) and (••*) above; 

(v) the method of voting et the meetings of the managing body 
and the number oomtitatixig a quotum; 

(st) a sUtwnent that no dividend shall be dedand except aa a 
result of a valuation undw^ sub-eection (1) of aeotion 81 ; 
(m) a statement that no bonus other than an iidsfim bonus tbsll 
be declared except aa e reanlt of a valnatikm made in eeoord- 
anee with enb-aacthm (1) of section 81, that the rate of such 
bonoB duQ not exceed that reoommaoded by the aatnaiy 
and that no interim bemns shall bededaiedatarateexesed- 
imr that ap p rov e d bv an BiOtnarv: and 
(eiti) a etatemeat that the paid-up oapital ahall not be Urntted as 
part of the eoeiety e aaeete for tte puipoae of showfng > 
mvkihte earplna at the time of My im wel fffdfcw 
under aBb-wictiaa (1) of eMtioii 81, and tint wkn a — — 
of the nature of oqpnieattm or pwiHiirtniiy MVab*’* 
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WEOMd the pud'Op cspitftl tlie fund be diminidbed 
the Mnonnt of cuoh excees for the purpose of aeoertaiiiing 
the fin a noinl oondition of the eooiety. 

(2) All rules made by a Local or Provincial Government under 
aeotion 24 the Provident Inaunnoe Sooietiee Act, 1912, are hereby 
repealed. 

20. Forma of accounta and atatementa. — (1) The revenue 
account and balance sheet of a provident society ah«.ll be prepared in 
aooordanoe with Forms VII and VIII respectively, and in their oompletion 
regmd shall be had to the notes append^ thereto. 

(2) If it so deairea a provident society may submit a profit and loes 
account in addition to a revenue account and balance sheet. 

(3) The statements required under clauses (a)(t) and (6) of sub- 
section (2) of section 80 of the Act shall be prepaid in accordance with 
Forms IX and X respectively. 

21. Actuarial reports. — (1) Whenever an investigation is made 
into the financial condition of a provident society under section 81 of 
the Act the report of the actuary — 

(а) shall, so far as practicable, be prepared in accordance with 

the regulations and requirements contained in the Fourth 
Schedule to the Act except that it shall not be neceesary 
to supply a consolidated revenue account in Form G, a 
statement in Form DDD of additions to and deductions 
firom policiee and a statement in Form DDDD of parti- 
oolars of poUdes forfeited or lapsed ; 

(б) shall oontain in the appropriate places the information required 

in dauaee (a) to (e) of sub-section (2) of section 81 ; 

(e) shaD state the proportion of the renewal premium income epent 
in payment of commission and other expenses in each year 
during the period since the last investigation after allowing, 
as the ooet of the new busmees of the year, 7) per cent of 
single premiums and 90 per cent of first year’s .premiums 
falling due in the year after deduction of those unpaid 
under poUdee allow^ to lapse in the year; 

(d) ahall state whether the actuary has taken steps to prevent the 

policy res e rv e values from being lees than the m inim um 
surrender values ; 

(e) shall have appended to it a certificate as prescribed in sub- 

section (2) of section 81 ; and 

(/) shall contain a statement that in no case whwe a policy has 
been written off as a lapse does there exist any finther 
liability actual or contingent. 

(2) Wbera an investigation into the finandal condition of a provident 
society is »t***-*i* as at a date other than the expiration of the year of 
eooount, the accounts for the period since the expiration of the last year 
of account *"*1 rl** balance sheet as at the date at which the inyestiga. 
tion is made fball be prepared and audited in the ma nner provided by 
tiu Act and these rules. 

22. SlAnatuns to doenmaats snbmitted by provident 

dooumsnt submitted to the Superintendent of 
Insutaiwie 82 the Act shall be signed by two or more 



»>t£u 


dfa cc to TB wbere tbe Isooie^ ia • oompuiy moonporatod ondor the Indian 
OUnpenin Act, 191$. or tnidar the Iiuiian Ompamiea Act. 1882, er 
under tte Indian Oompanue Act, 1866, at under any Aot repeided 
thereby or by the proprietors in any other case, and in additi^ in 
an oaees, by the prindpal officer oS the society. 

23. Nbdcaa under section 92 (6). — ^Tbe notices referred to in 
sulvaection (6) of section 92 of the Aot shatl be sent by post to the last 
known addieeaee of the persons concerned, as recorded in the sodety’s 
bocks, and certificates of posting shall be obtained therefor: 

Provided that the liquidator may at his discretion send aU or any 
of the notioee by register^ poet. 


Fus. 

24. Fees under the Act and the manner of collection.— (I ) The 
fee for registration tinder section 3 of the Act shall be one hundiM mpeea 
ibr each of the following classes of insurance business done or to be (fone 
by the insurer, namely : — 

(i) life insoranoe, 

(ii) fire insuranoe, 

(lit) msjine insuranoe, 

(ir) accident and miscellaneous insurance, including workmen’s 
rcnpensatjon and motor-car insurance ; 

Provided that where the buaineM done or to be done ia marine 
insorsnee business relating to country crsft or its cargo and no other form 
of marine insuranee the ^ for r^psnration shall -be fifty rupees for that 
class of bosinesB and proridod fisher that wbere an insim who has 
obtained a certificate of registration for carrying on marina insurance 
bttsineaB relating to country craft or its cargo subsequently ap^plies for 
r egis t ration to carry on any other class of marine insurance buamsss the 
foe fm Budi r^istration shall be fifty rupees only. 

(2J[ The fee for registration shall be paid into the Bank or where there 
is no office of the Bank, into the Impiuial Bank of India acting aa the 
agent of that B ank or into any Government Treasury for cradn under 
the heed “ XXX VI— 4Iiaoriianeotts Departments— MisoeUaneous — ■I'eea 
reahsed under the Insuranoe Act. 1938", and the receipt dull bp fsot 
along with the a{qdi«atian for re^stratioD. 

(8) The foes payable under sub-section (1) of section 20 of the Aot 
shall be paid in the niaitnrr provided in sub-rule (2). 

Mitedlaneotu. 

25. Additfonal partioilars to be given by nctmry.— lAn 

actosiyinvestigsting tbs financial condition ofaninsawr shall, in sddjtfon 

to the reports, statements and abstracts rsqiiired to be ftmddied nxkv 
section 13 of the Act, fbmlab statements with regard to the fioDowing 
matters: — 

(a) wbrthsr he haa token eteps'to prevent the policy tisseiei f»hM> 
from being leas than tM pirahaiim s ur wndsf vahMa; 

(k) the ^opor t ion of the rsoewal p re m i um fawooMi ep«pl |l 1*7* 
meat of enmmimkm and other espeosas Jb" 
dming the pesiodsibea the last iuviiStigillnBaltlilttiwfe 
as ^ asst of the aav hMiaess of the y«ir, Ti * 
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pMndanu and 90 per odnt. of first year’s premianu 
fallkg doe in the year after deduction of those unpaid 
under poUdea afiowed to lapse in the year. 

36. Form of decIaratJon under section 16 (2) (d). — ^The 
deolaralion referred to in danse (d) of sub-section (2) of section 10 of the 
Act shall be in Form XI and one copy of the declaration shall be signed 
in the manner deacribed in sub-seotion (2) of section 16 of the Act. 

27. Returns in respect of dividing insurance business. — 
Every insurer, so long as he has policies on the dividing principle remaining 
in force, shall snbmit all returns required under the Act or these rules 
in respect of such busineea separately from the oorreeponding returns in 
respect of other insurance business, and along with the revenue account 
shdl also furnish in respeot of such business returns in Forms XII, 
Xni and XTV respectively. Four copies shall be submitted of each of 
these three last mentioned returns, of which one of each eball be signed 
in the manner described in sub-section (2) of section 15 of the Act. 


SCHEDULE. 

Form I. 

(See Rule 5.) 

RESERVE BANK OF INDIA. 

To 

The Manager, 

Reserve Bank of India, 

Oalcntta. London, 19 . 


This is to inform you that the 

have this day deposited the undermentioned seouritieB. 

Manager. 


Nmnbsr. 

Losa. 

Faeo Value (in 
•toriing). 

Market Value 
<ex.dividaiid) 

\ in sterling. 

i 

1 

Intanst 

or 

PividaDd 
paid iq> to 

Remarks. 







Total 1 




1 
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Form II. 

(Sm Rule 5.) 

BESERV'E BANK OF INDIA. 

Seooritiee Department. 

£i X 

O: CeleutU, U> . 


Certified that the • ■ ■ • • • ■ • • • ” • • 

have made the undemoted depoaita m terms of the inmiranoe Act, 


Manager. 



Qnud ToiU U iwliiwni S and 7 ~4U. 









(See Rule 5 .) 

ERVTE BAIJK OF INDIA. 



that ths above agree* with the entries in the Books maintained by the Bank. 
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Form V. 

{8u Buie 16.) 

Applieation for a licence to act as an Ineuranee Agent for the year ending 

Slat March 19 . 


(1) Full name of the applicant 


( 1 ) 


(2) Father’s name 


( 2 ) 


(3) Permanent home address 


(3) 


(4) Present postal address . . 

(6) Age and date of birth . . 

(6) Does the applicant hold a licence and if so since when has 

he been holding a licence 7 

(7) What is the number of the licence held, if any t 

(8) Has the applicant been found to be of unsound mind by 

a Court of competent jurisdiction 7 

(9) Has the applicant been found guilty of criminal mis- 

appropriation or criminal breach of trust or oheating by 
a (^urt of competent jurisdiction 7 


( 4 ) 

(5) 

( 6 ) 

(7) 

( 8 ) 

( 9 ) 


(10) In the course of any judicial proceedings relating to any 
policy of insurance or the winding up of on insurance 
company or in the course of an investigation of the afiairs 
of on insurer has the applicant been found guilty of or to 
have knowingly participated in or connived at any fraud, 
dishonesty or misrepresentation against an insurer or an 
assured 7 


(II) Has the applioont’s licence been canoelled at any time 
by the Superintendent of Insurance and if so whra 7 


Ul) 


(12) Has an applioation for a lioenoe ever been refused! If 
so, when and by whom 7 


'( 12 ) 


Dedaration. 

I, the appUoiiiit, deo]»re tint the above answers are true and that the 
lioenoe for whidi I hereby apply will be used only by myself for soliciting 
or procuring insnranoe business. 

Date 19 Signature. 


IV J.— The attention of the applicant te drawn to aeotion 104 cf the InsuxaiMa 
Aot, IMS, which provides that whoever In any document required for the purpo^ 

of any of the prowlona of that Act wiUhlly makes a Btatement blse in any material 

Poiualar lowwing H to be fu»«« ihaii be punishabla with imptiaomnent fat a tam 
•"Woh magr asto^ to Hnee yaaia, or with ens wbk* may estond to one thDoaena 
npett. ot with both. 
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Form VI. 


(See Rule 16.) 


No. of Ldoenoe 

Idoenoe to act as an Insoranoe A^t under Part n of the Insurance Act, 

1938. 


of. 


having paid the prescribed fee and having made the necessary declaration 
is hereby authorised to act as an Insurance Agent up to SIst March 19 


Dated the day of 19 


Officer authorised under sub-section (1) of section 42 of tiie Act. 
Superintendent of Insurance. 


Signature of licenoe-holder 
to be made ae soon as licence is received. 


Notx.— If H is desiied to rsnaw this Uoenee for a fiirtber period tbs prooediirt 
laid dowB in mle 16 ot the Insoiaaae Rolas, 1939, aball be foUowad aM appU^* 
tionB for renomi dMwld raaeb the isantng aotbority at least two roonths bsdoio tbs 
smsUng hooios si^inS. 





Bewnne Account of the (here iiuert cuune of provident society) for the year e 
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cv 



Shareholders’ capital paid up at the beginnio 
of the year. 

sluding Surrenders of Bonus . . Shareholders’ capital paid up during the year. 


Form VII 


Inawanu in BriHih India 



Totel piemiama 




Form VII 
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Jnaunutce »» Sriti^ India 

Nota nkMng to the Bevmue Account — {Form VII). 


1. All items in this soooont shall be net amounts after deduction of 
the amounts paid and received in respect of reassurances of the society’s 
risks. 

2. A society transacting more than one class of business ahsU show 
in its accounts the premium income, the claims and the funds separately 
for businees under each class of contingency prescribed or authorised 
under section 65. (See rule 18.) 

3. If any sum has been deducted from the expenses and credit has 
been taken for it in the balance sheet as an asset the sum so deducted 
shall be shown in a separate statement, as follows: — 


Statement regarding preliminary expenses, etc., submitted by the 
for the year ending 19 

Balance at begiiming of year either of the adverse balanoe of any 
profit and loss or revenue account or such bad debts and 
preliminary and other expenses as may not have been 
included in the profit and loss or revenue account either 
ae loss or outgo but for which credit is taken in the balance 
sheet as assets Ba. 

Addition thereto during the year not shown as loss or outgo in 
either the profit and loss or revenue account . . Rs. 


Total . . Bs. 


Leu amount written ofiT during the year as per profit and loss or 
revenue account Rs. 

Balanoe at the end of year still ahown as assets in the balance 
sheet . . Ba. 

4. The society may, if it so desiiee, show iu this account the amount 
of ocnmniaaion on new business separately from commission on renewal 
premiums. 

6. The items on the income side shall relate to income whether 
aetoaDy received or not and the items on the expenditure side shall 
rdate to expenditure whether sotoally paid or not. 

6. Any o£Sce premises which form part of the assets of any fund of 
the society shall be treated as an Interest earning investment and accord- 
ingly in tM revenue account a fair rent fOT the premises shall be included 
umto the heading “Interest, Dividends and Rents” and a proper charge 
for the use thereof shall be included in the appropriate pl^ in the 
expenses of management. 

7. The following information shah be supplied in ad d i t ion , namely> 
the gross premium income for each class of contingency fiw whldi mo 
net pnadim income is shown separately in the iwem» aoeonnt. 
note 1.) 
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Form VIII 



other Debentoree ai^ Debenture 
of Companies incorporated (t) in 
(«t) out of India. 
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Foataata to Balcause Sheet — (^orm VJII). 

(а) If the society has deposited security as cover in leapeot of any of 
these items the amount and nature of the seouritieB so deposited shaU he 
okarfy indicated on the face of the balance sheet. 

(б) These items are or have been included in the corresponding items 
in the revenue aooount or profit and loss account. Outstandi^ and 
aocruing interest, dividend and rents shall be shown after deduction of 
income-tax or the income-tax shall be provided for amongst the liabilities 
on ^ other side of the balance sheet. 

(c) Such items as amount of liability in respect of bills diseonnted, 
unoelled capital in respect of other investments, etc., shall be shown in 
their several categories imder the heading “contingent liabilities” or the 
appropriate items on the assets side shall be set out in such detail as will 
ol^ly indicate the amount of uncalled capital. 

(d) Either this item shall be shown net or the commission shall be 
provided for amongst the liabilities on the other side of the balance sheet. 

(e) Under this heading shall be included such items as the following 
which shall be shown under separate headings suitably described: — 

Office furniture, goodwill, preliminary, formation and organisation 
expenses, development erpenditnre accoimt, discount on 
debentures issued, other expenditure carried forward to be 
written off in future years, adverse balance of profit and 
loss account, etc. The amounts included in the balance 
sheet shall not be in excess of cost. 


Statement and Certifieatee reiating to tie Balance Sheet. 


I. There shall be appended to the balance sheet a statement showing 
separately for every asset which is included in the balance sheet, the lull 
ti^ and particulars of the asset, and the value at which it is included in 
the above balance sheet, and in the case of assets being stock exchange 
securities, the nominal value and the market value as at the date of the 
balance sheet. In stating the market value of a stock exchange security 
no credit shsdl be taken in the statement for accrued interest, 
n. To the balance sheet shall be appended : — 

(a) A certificate signed by the same persons as are required to sign 
the balance sheet oertif|dng that the values of all the assets 
have been reviewed as at the date of the balance sheet and 
that in their belief the assets set forth therein ate shown 
in the aggregate at amounts not exceeding their realisable 
or market value undereach of the several bwdings “Loans”, 
“Investments”, “Agents’ Balances”, “Outstanding premi- 
ums”, “Interest, dividends and rents outstanding”, 
“Interest, dividends and rents aooniing but wA due”, 
“Sundry ^btma”, “Bills leceiTable” and the items entered 
under “Other accounts"; 

Provided that if the persons signing the certificate are unable to 
certify without reservation that the assets set forth in the 
balance sheet are so shown as aforesaid, a foil explanation 


shall be given. 

(b) A cHtifioate signed by the auditor (which shall be in addition 
to any other oertificate or report he is required by law to 
give with reneot to the bidaaoe sheet) eectifyinjf that he 
has verified ^ cash btdanoes, the loans and invest nttnt s. 



Form IX. 

(See Rule 20.) 

t imdar elaiim (a) (i) of eub-section (2) of section 80 in respect of (here insert name of provident society) 



* Where the provident society issues annuities either iuunedinte or deferred the statement shall show the nimiber of each class of such 
annuities, tto annual sums payable, and the consideration received or the annual premium in the case of deferred annuities. 
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Form X. 

(See Role 20.) 

Statement nnder olMue (b) of sub'seotion (2) of eeotion 80 in reepeot 
of (beie isnert napw of provideot sotaety) for the yeax ending 

19.... 



Form XI. 

(See Rale 26.) 

It ia hereby oertified thi^i' all wnounte received directly or indireotly 
at oedit of tiw levenoe aoooant in reapect of buahiess tianuoted in India 
refared to in danae (b) of enb-aeotion (2) of aectioo 16 of the Act, irhether 
finbm the head offioe of the inatzrer or fixnn any other aouroe oaiaide India, 
have been ohown in the afoie-mentiODed revenne aoooant, ezoept aaoh 
BomB aa ut^ly appntain to the cqiital aoooant, and it ie further 
oertified ttiat all expendtton, inolnding oloima, otbritmtaUe to bnaineaa 
in India, met doling the year in qneirtion from aonroee addng oatdde 
India, haa been dbora in the aaid revenne aoooant except eneh aanu oa 
peofNify iqipertain to the o^iital aoomuit. 






y / 

^he Insurance Rules, 1989 ozv 



44 


* If there be no minimum amount guaranteed to be paid on the happening of the contingency intiunHi against, the colunui may remain tdank. 
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Submitted b; the 


Form XIII. 

(See Rule 27.) 

(here inaert name of insorer) for the VeOT ending 

18 


(1) Number of Policies iuouhn^ money to be 
paid on the death of a male life — 

Effected during the year by — 

the life ineumi 

hie wife 

„ son 

„ daughter 

father . . 

„ mother 

brother 

„ sister . . 

any person other than the above 
relations 

(2) Number of Policies insuring money to be 
paid on the death of a female life — 

Effected daring the year by — 

the life insured 

her husband 

son 

„ daughter 
„ father 
„ mother 
„ broUw 


any person other than the above 
rdatioai 


Number of dividing insurance 
policies offocted in the year under 
review insuring sums payaUe at 
death or sirndvance. 


Under 
table 
No. 1. 


Under 
table 
No. 2. 


And so on for 
each other table 
of dividing 
insurance business 
isBGTzng Buns 
payable at death 
or survivanoe. 


Total Bomfaer of Mieies efiseted in the year 


JJ (he diffinoBt tables be aot dtotingoielied from one enother by Bvnbersi ** 
■s mn a wrt in the above Tom, the headings to the Form may be altend amotdingiy' 
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Form XlV. 

(5ee Rule 27.) 

Submitted by the (here insert tuune of insurer) for the year ending 


Age of life on the death of whom 
the policy monies become 
paya\)\e. 

Number of dividing inguranoe policies effected 
in the year under review insuring sums 
payable at death or survivuice. 

Under 

table 

No. 1. 

Under 

table 

No. 2. 

Under 

table 
No. 3. 

And so on for 
each other table 
of dividing 
insurance business 
insuring sums 
payable at death 
or sorvivanoe. 

Vncler C yesrs 






Over 5 and under 10 





„ 10 

16 





IS 

20 





*1 20 *t 

Ih 





M 25 M 

30 





it 30 *( 

35 





36 

40 





.. 40 

45 





• 1 ^5 f , 

50 





<» 50 •! 

56 





• > 55 < « 

60 





.. ftO 

65 





• 1 65 ), 

70 





.. 70 . . 






ToUl number of policiee eflPwted in 

(These totals 

should ai 

tree with the 

the year. 



totaU 

in Form XIIl.) 

1 


If the different tables bo cot distinguished firom one another by numbers, ee 
ftesuraed in the above Form, the headings to the Form may be altered aooordingly. 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 

(As amended up to date) 

(EIxteacts rsoH) 

5. “ Transfer of Property ’* defined In the following sectionB 

'• transfer of property ” means an act by which a living person conveys 
property, in present or in future, to one or more other living pwsons, 
or to himsdf, '[or to himself] and one or more other living persons ; and 
“ to transfer property ” is to perform such act. 

^[In this section “ living person ” includes a company or association 
or body of individuals, whether incorporated or not, but nothing herein 
contained shall affect any law for the time being in force relating to 
bansfer of property to or by companies, associations or bodies of 
individuals.] 

6. What may be transferred. — Thoperty of any kind may be 
transferred, except as otherwi.se provided bj' this Act or by any other 
law for the time being in force. 

(а) The chance of an heir-apparent succeeding t«> an estate, the 
ohsinoe of a relation obtaining a legacy on the death of a kinsman, or any 
other mere possibility of a like nature, cannot be transferred. 

(б) A mere right of re-entry for breach of a condition subsequent 
cannot be transfer^ to any one except the owner of the property affected 
thereby. 

(c) An easement cannot be transferred apart from the dominant 
heritage. 

An interest in property restricted in its enjoyment to the owner 
personally cannot be transferr^ by him. 

*[(d(f) A right to future maintenance, in whatsoever manner arising, 
secured or determined, cannot be transferred.] 

(e) A mere right to sue ^ • cannot be transferred. 

(/) A public ofBce cannot be traj^erred, nor can the salary of a 
public ofBcer, whether before or after it has become payable. 

(ff) Stipends allowed to military, ‘[naval], ^[air fwroe] and civil 
patsioners of ‘[the Crown] and political pensions cannot be transferred. 

(A) No tranSTer can be made (1) in so far as it is opposed to the nature 
of the interest affected thereby, or (2) ^ [for an unlawful object or consi- 
deration within the meaning of section 23 of the Indian Contract Act, 
1872,] or (3) to a person leg^y disqualified to be transferee. 

*[(t) Nothing in this section shall be deemed to authorize a tenant 
having an untransferable right of occupancy, the farmer of an estate 

r InsRted by sec. 6 of (be IVansfw of Property (Amendmeot) Act (XXof 1029). 

* Inserted, wmL, sec. 7. 

S Omitted by Sec. 3 (i) of the Transfer of Property Acrt (11 of 1000). 

t Inserted by sec. 2 and Sdied. of the Aroenning Act (XXXV of 1034). 

* Inserted by sec. 2 end 8ched. 1 of the Repealing and Amending Act ^ 

* ^batitiited for the word Oovenuneot’ by tlw Ooveraiamt of Indie (Aospta- 

tfoo of Indian laws) Order, 1937. ... 

f Snbatttuted for other words by sec. 8 (ii) of the Transfer of Proper^ Aot (u 

* Inserted by see. 4 of the Tranafor of Property Aot (1882), AmeoaBSO* Act 
(m of 1886). 
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in respect of whic^ defsult has been made in paying revenue, or the lessee 
of an estate under the management of a Court of Wards, to «i»iig n his 
interest as suoh tenant, farmer or lessee.] 

7. Persons competent to transfer. — Every person competent 
to oontraot and entitled to transferable property, or authorized to dispose 
of transferable property not his own, is competent to transfer suoh 
property either wholly or in part, and either absolutely or conditionally, 
in the circumstances, to the extent and in the manner allowed and pre- 
scribed by any law for the time being in force. 

8. Operation of transfer. — Unless a different intention is ex- 
pressed or necessarily implied, a transfer of property passes forthwith 
to the transferee all the interest which the transferor is then capable of 
passing in the proi)erty, and in the legal incidents thereof. 

Suoh incidents include, where the property is land, the easements 
annexed thereto, the rents and profits thereof accruing after the transfer, 
and all things attached to the earth ; 

and, where the property is machinery attached to the earth, the 
moveable parts thereof ; 

and, where the property is a house, the easements aimexed thereto, 
the rent thereof accruing after the transfer, and the locks, keys, bars, 
doors, windows, and all other things provided for permanent use there- 
with ; 

and, where the property is a debt or other actionable claim, the 
securities therefor (except where they are also for other debts or claims 
not transferred to the transferee), but not arrears of interest accrued 
before the transfer ; 

and. where the property is money or other property yielding income, 
the interest or income thereof accruing after the transfer takes effect. 

55. Rights and liabilities of buyer and seller. — In the absence 
of a contract to the contrary, the buyer and the seller of immoveable 
property respectively are subject to the liabilities, and have the rights, 
mentioned in the rules next following, or such of them as are applicable 
to the property sold: 

(1) The seller is bound — 

(a) to disclose to the buyer any material defect in the property 

^[or in the seller’s title thereto] of which the seller is, and 
the buyer is not, aware, and which the buyer could not 
with ordinary care discover ; 

(b) to produce to the buyer on his request for examination all 

documents of title relating to the property which are in 
the seller’s possession or power ; 

(c) to answer to the best of his information all relevant questions 

put to him by the buyer in respect to the property or the 
title thereto ; 

(d) on payment or tender of the amount due in respect of wie 

price, to execute a proper conveyance of the property 
when the buyer tenders it to him for execution at a proper 
time and place ; 


1 Imaried by mo. 17 of the Transfer of Property (Amendment) Act (XX of 
1929). 
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(e) between the date of the oontraot of sale and the deUvety 
of the property, to take as much oare of the prop«rty and 
an doonments of title relating thereto which are in his 
possession as an owaer of ordinary prudence would take 
of snob property uid doonments ; 

if) to give, on being so required, the buyer, or such person as he 
directs, such possession of the property as its nature 
admits; 

(p) to pay all public charges and rent accrued due in respect of 
the property up to the date of sale, the interest on all 
inoumbrancee on such property due on such date, and, 
except where the property is sold subject to incumbrances, 
to discharge all incumbrances on the property then existing. 

(2) The seller shall be deemed to contract with the buyer that the 
inter^ which the seller professes to transfer to the buyer subsists and 
that he has power to trailer the same ; 

Provided that, where the sale is made by a person in a fiduciary 
character, he shall be deemed to contract vrith the buyer that the seller 
has done no act whereby the property is incumbered or whereby he is 
hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be annexed 
to, and shall go with, the interest of the transferee as such, and may 
be enforced by every person in whom that interest is for the whole or 
any part thereof firom time to time vested. 

(3) Where the whole of the purchase-money has been paid to the 
seller, he is also bound to deliver to the buyer all documents of title 
reiatiiig to the property which are in the seller’s possession or power: 

Provided that, (a) where the seller retains any part of the property 
comprised in such documents, he is entitled to retain them all, and, 
(b) where Uie ehole of such property is sold to different boyera, the 
buyer of tiie lot of greatest value is entitled to such documents. But 
in case (a) the seller, and in case (6) the buyer of the lot of greateet value, 
is bound, upon every reasonable request by the buyer, or by any of the 
other buyers, as the case may be, and at the cost of the person making 
the request, to produce the said documents and furnish such true copies 
thereof or extracts therefrom as he may require ; and in the meantime, 
the seller, or the buyer of the lot of greatest value, as the case may 
be, shall keep the said documents safe, uncancclled and undeiaced, 
uolees prevented from so doing by fire or other inevitable accident. 

(4) The seller is entitled — 

(a) to the rents and profits of the property till the ownership 

thereof passes to the buyer ; 

(b) where the ownership of the property has passed to the buyer 

before payment of the whole of the purchase-money, to 
a charge upon the property in the hands of the buyer, 
* [any traiuderee without consideration or any transferw 
with notice of the non-payment], for the amount of the 
purchase-money, or any part thereof remaining unwid, 
and far interest on such amount or part * [fcom the date 
oa which possessioQ has been deUvned}. 


* lassrted sm. 17of()isTraiw{erofPropertx(amandinant)Aet(XXcfl^)‘ 
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(5) The ba 3 rer is bound — 

(0) to disclose to the seller any fact as to the nature or extent 

of the seller’s interest in the property of which the buyer 
is aware but of which he has reason to believe that the seUer 
is not awaxe, and which materially increases the value 
of such interest ; 

(6) to pay or tender, at the time and place of completing the 
sale, the purchase-money to the seller or such person as 
he directs: provided that, where the property is sold free 
from incumbrances, the buyer may retain out of the 
purchase-money the amount of any incumbrances on the 
property existing at the date of the sale, and shall pay 
the amoimt so retained to the persons entitled thereto ; 

(c) where the ownership of the property has passed to the buyer, 
to bear any loss arising from the destruction, injury or 
decrease in value of the property not caused by the seller ; 

(1) where the ownership of the property has passed to the buyer, 

as between himself and the s^er, to pay all public charges 
and rent which may become payable in respect of the 
property, the principal moneys due on any incombranoes 
subject to which the property is sold, and the interest 
thereon afterwards accruing due. 

(6) The buyer is entitled — 

(а) where the ownership of the property has passed to him, to 

the benefit of any improvement in, or increase in value 
of, the property, and to the rents and profits thereof ; 

(б) unless he has improperly declined to accept delivery of the 

property, to a charge on the property, as against die seller 
and all persons claiming under him, * to the extent 
of the seller’s interest in the property, for the amount of 
any purchase-money properly paid by the buyer in anti- 
cipation of the delivery and for interest on such amount ; 
and, when he properly declines to accept the delivery, also 
for the earnest (il any) and for the oo^ (if any) awarded 
to him of a suit to compel specific performance, of the con- 
tract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this 
section, paragraph (1), clause (o), and paragraph (5), clause (a), is 
fraudulent. 

76. Liabilities of mortgagee In possession. Loss occasioned 
by his default. — When, during the continuance of the mortgage, the 
mortgagee takes possession of the mortgaged property — 

(а) he must manage the property as a person of ordinary prudence 

would manage it if it were his own ; 

(б) he must use his best endeavours to collect the rente and profits 

thereof ; t i. r 

(c) he must, in the absence of a contract to the contrary, out of 
the income of the property, pay the Government revenue, 
all chargOB of a public nature * [and all tent] accruing 


1 Omitted by »eo. 17 of the Transforof Property (Amendment) Act (XX of 1989). 

* Inserted, MA., leo. 40. 
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due in reqieot thereof during each poes^on, and any 
amen of tent in de&nlt of payment of ^riiioh the property 
may be summarily sold ; 

(d) he mart, in the absenoe of a oontraot to the contrary, make 

such neoeasaiy repain of the property as he can pay for 
out of the rente and profits thereof after deducting from 
such rents and profits the pa 3 rment 8 mentioned in clause 
(c) and the interest on the principal money ; 

(e) he must not commit any act which is destructive or perma- 

nently injarious to the property ; 

(/) where he has insured the whole or any part of the property 
against loss or damage by fire, he must, in case of suclk 
or damage, apply any money which he actually receives 
under tike p^oy or so much thereof as may be necessary, 
in reinstating the property, or, if the mortgagor so directs, 
in reduction or di^arge of the mortgage-money ; 

(g) he must keep clear, full and accurate accounts of all Bums 
received and spent by him as mortgagee, and, at any time 
during the continuanoe of the mortgage, give the mortgagor, 
at his request and cost, true copies of such accounts and of 
the vouchers by which they are supported ; 

(A) his receipts from the mor^aged property, or, where such 
property is personally occupied by him, a fair occupation- 
rent in respect thereof, siudl, after deducting the expenses 
^[propwly incurred for the management of the property and 
the ejection of rents and profits and the other expenses] 
mentioned in clauses (c) and (d), and interest tiiereon, 
be debited against him in redaction of the amount (if any) 
from time to time due to him on account of interert 
^ ^ ^ and, so far as such receipts exceed any inteiert 

due, in reduction <w discharge of the mortgage-money; 
the surplus, if any, shall be paid to the mortgagor ; 

(i) when the mortgagor tenders, or deposits in manner herein- 
after provide, the amount for the time being due on the 
mortgage, the mortgagee must, notwithstanding the pro- 
visions in the other clauses of this section, account for his 
*« « « receipts from the mortgaged property from the 
date of the tender or from the eariiest time when he could 
take such amount out of Court, as the case may be * (and shall 
not be entitled to deduct any amount therefrom on account 
of any expenses iaourred nfber such date or time in connec- 
tion with the mortgaged property]. 

If the mortgagee fail to pe rf or m any of the duties imposed upon 
him by this seotimi, he may, when accounts are taken in punuance of a 
decree mads under this chapter, be debited with the loss, if any, 
ooonaioned by sudh failure. 

122. ** Gift " defined. Acceptance when to be made . — “ Gift ” 
is the transfer cf oertain existing moveable or immoveaUe property 


* Tmerted bv see. 40 of die Tiaiufer of Property (Amendment) Act {XX of 

1020 ). 

* OnMtd. Md, 

* nwwofd “ gtom" was omitted, Atd. 

« h«erted.«Mr 
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made Toluntarily and without consideration, by one person, called the 
donor, to anothw, called the donee, and accepted by or on behalf of 
the donee. 

Such acceptance must be made during the lifetime of the donor and 
while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 

130, Transfer of actionable claim, — (1) The transfer of an 

actionable claim * [whether with or without consideration] shall be effect- 
ed otdy by the execution of an instrament in writing signed by the trans- 
feror or his duly authorized agent, ** * * shall be complete and 

effectual upon the execution of such instrument, and thereupon all the 
rights and remedies of the transferor, whether by way of damages or 
otherwise, shall vest in the transferee, whether such notice of the transfer 
as is hereinafter provided be given or not: 

Provided that every dealing with the debt or other actionable claim 
by the debtor or other person from or against whom the transferor would, 
but for such instrument of transfer as aforesaid, have been entitled to 
recover or enforce such debt or other actionable claim, shall (save where 
the debtor or other person is a party to the transfer or has received 
express notice thereof as hereinafter provided) be valid as against such 
transfer. 

(2) The transferee of an actionable claim may, upon the execution 
of such instrument of transfer as aforesaid, sue or Institute proceedings 
for the same in his own name without obtaining the transferor’s consent 
to such suit or proceedings, and without making him a party thereto. 

Exception . — Nothing in this section applies to the transfer of a 

marine or 6re policy of insurance ®[or affects the provisions of section 

38 of the Insurance Act, 1938]. 

131. Notice to be in writing, signed. — Every notice of transfer 
of an actionable claim shall be in writing, signed by the transferor or 
his agent duly authorized in this behalf, or, in case the transferor refuses 
to sign, bv the transferee or his «^ent, and shall state the name and 
address of the transferee. 


132. Liability of transferee of actionable claim.— The trans- 
feree of an actionable claiin shall take it subject to all the liabilities and 
equities to which the transferor was subject in respect thereof at the date 
of the transfer. 

133. Warranty of solvency of debtor. — ^Where the transferor 
of a debt warrants the solvency of the debtor, the warranty, in the 
absence of a contract to the contrary, applies only to his solvency at the 
time of the transfer, and is limited, where the transfer is made for con- 
sideration, to the amount or value of such consideration. 

134. Mortgaged debt.— Where a debt is transferred for the 
purpose of securing an existing or future debt, the debt so transferred, 
if received by the transferor or recovered by the transferee, is applicable, 
first, in payment of the costs of such recovery; secondly, in or towards 

* Inserted by sec. 62 of the Transfer of Property (Amendment) Act (XX of 
1929). 

* Omitted, ibid. , ^ 

■ by eeo. 121 of tbe Indiw Insurance Act (IV of 1938). 
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aatig£aotion of the amount for the time being aeouied by the tranafer ; 
and the residue, if any, belonga to the transferor or other person entitled 
to reoeive the same. 

135. Assilliiment of rights under marine or fire policy of 
insurance. — ^Every aaaignee, by endOTsement or other writing, of a 
policy of maiine insurance or a policy of insurance against fire, in 
whom the inoperty in the subject insured shall be absolu^y vested at 
the date of the assignment, sh^ have transferred and vested in him ^ 
rights of suit as if the oontraot otmtained in the policy had been made 
wiUi himself. 

136. Incapacity of ofiBcers connected with Courts of Justice. — 
No Judge, legal practitioner or officer connected with any Court of 
Justice shall buy or traffic in, or stipulate for, or agree to receive any 
share of, or inWest in, any actionable claim, and no Court of Justioe 
shall mifmce, at hia instance, or at the instance of any person claiming 
by or through him, any actionable claims, so dealt with by him as afore- 
sauL 


137. Saving of negotiable Instruments, etc — ^Nothing in the 
foregoing sections of this Chapter applies to stocks, shares or detontures, 
<x to instraments which are for the time being, by law or custom, nego- 
tiable, or to any mercantile document of title to goods. 

Explanation . — ^The expression, “ mercantile document of title to 
goods ” includes a bill of lading, dock-warrant, ware-housekeeper’s 
oertifioate, raUway-receipt, warrant or order for the delivery of 
goods, and any other document used in the ordinary oourse of 
busineas as proof of the possession or control of goods, or authorizing 
CK purportang to authorize, either by endorsement or by delivery, 
the possessor of the document to tranafer or receive goods thereby 
reiueaented. « 
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APPENDIX IV 

THE INDIAN CARRIAGE OF GOODS BY SEA 
ACT (XXVI OF 1925) 

(Aa amcndcKl up to date) 

An Act to amend the law with respect to the carriage of goods 

by sea. 

Whereas at the International Conference on Maritime Law held at 
Brussels in October, 1922, the delegates at the Conference, including 
the delegates representing His Majesty, agreed unanimously to recom- 
mend their respective Governments to adopt as the basis of a convention 
a draft convention for the unification of certain rules relating to bills of 
lading; 

And whereas at a meeting held at Brussels in October, 1923, the rules 
contained in the said draft convention were amended by the Committee 
appointed by the said Conference ; 

And whereas provision has been made by the Carriage of Goods 
by Sea Act, 1924, that the said rules as so amended and as set out with 
modifications in the Schedule shall, subject to the provisions of that 
Act, have the force of law with a view to establishing the responsibilities, 
liabilities, rights and immunities attaching to carriers under bills of 
lading; 

And whereas it is expedient that like provision should be made in 
British India; It is hereby eiutctcd as follows: — 

1. Short title and extent. — (i) This Act may be called the 
Indian Carriage of Goods by Sea Act, 1925. 

(2) It extends to the whole of British India. 

2. Application of Rules. — Subject to the provisions of this 
Act, the rules set out in the Schedule (hereinafter referred to as 
“the Rules”) shall have effect in relation to and in connection with the 
carriage of goods by sea in ships carrying goods from any port in British 
India to any other port whether in or outside British India. 

3. Absolute warranty of seaworthiness not to be implied 
in contracts to which Rules apply. — There shall not be implied in 
any contract for the carriage of goods by sea to which the Rules apply 
any absolute undertaking bj' tbe carrier of the goods to provide a sea- 
worthy ship. 

4. Statement as to application of Rules to be included in 
bills of lading. — Every bill of lading, or similar document of title, 
issued in British India which contains or is evidence of any contract to 
which the Rules apply, shall contain an express statement that it is to 
have effect subject to the provisions of the said Rules as applied by this 
Act. 

5. Modification of Article VI of Rules in relation to goods 
carried In sailing ships and by prescribed routes. — Article VI of the 
Rules shall, in relation to — 

(a) the carriage of goods by sea in sailing ships carrying goods 
. from any port in British India to any other port whether 
in or outside British India, and 



<»EXVi 


Inntrtmce in BriHah India 


{b) the carriage of goods by aea in ships carrying goods from ft pwt 
in British India notified in this behalf in the ^[Offioiai 
Gazette] by the t [Central Gk>Ternment] to a port in Ceylon 
specified in the said notification, 

have effect as though the said Article referred to goods of any class instead 
of to particular goods and as though the proviso to the second paragraph 
of the said Article were omitted. 

6. Modification of Rules 4 and 5 of Article III in relation to 
bulk cargoes. — WTiere under the custom of any trade the weight of any 
bulk cargo inserted in the bill of lading is a weight ascertained or ewcepted 
by a third party other than the carrier or the shipper and the fact that 
the weight is so ascertained or accepted is stated in the bill of lading, 
then, notwithstanding anything in the Rules, the bill of lading shall 
not be deemed to be prima facit evidence against the carrier of the receipt 
of goods of the weight so inserted in the bill of lading, and the accuracy 
thereof at the time of shipment shall not be deemed to have been guaran- 
teed by the shipper. 

7. Sating and operation. — (/)Nothingin this Act shall affect the 
operation of sections four hundred and forty-six to four hundred and 
fifty, both inclusive, five hundred and two, and five hundred and three of 
the Merchant Shipping Act, 1894, as amended by any subsequent enact- 
ment, or the operation of any other enactment for the time being in force 
limiting the liability of the owners of sea-going vessels. 

(2) The Rules shall not by virtue of this Act apply to any contract 
for the carriage of goods by sea before such day, not being earUer than 
the first day of January, 1926, as the * [Central Government] may, 
by notification in the ^[Offioial Gazette], appoint, nor to any bill of 
lading or similar document of title issued, whether before or a^r such 
day as aforesaid, in pursuance of any such contract as aforesaid. 


SCHEDULE. 

RULES RELATING TO BILLS OF LADING. 

Articlx I. 

Definitions. 

In these Rules the following expressions have the meanings hereby 
assigned to them respectively, that is to say — 

(а) “Carrier” includes the owner or the charterer who enters 

into a contract of carriage with a shipper; 

(б) "Contract of carriage” applies only to contracts of carriage 

covered by a bill of lading or any similar document of title, 
in so far as such document relates to the carriage of goods 
by sea including any bill of lading or any similar document 
as aforesaid issued under or pursuant to a charter-party 
from the moment at which such bill of lading or similar 


1 SabstHated for other words- by the Qovsmment of India (Adaptation of 
Indiaa Imwt) Order. 1M7. 

* Bnbetitoted for ocher words, ibid. 
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document of title regulates the relations between a carrier 
and a holder of the same : 

(c) “Goods” includes goods, wares, merchandises, and articles of 

every kind whatsoever, except live animals and cargo 
which by the contract of carriage is stated as being carried 
on deck and is so carried: 

(d) “Ship” means any vessel used for the carriage of goods by 

sea: 

(e) “Carriage of goods” covers the period from the time when 

the goods are loaded on to the time when they are dis- 
charged from the ship. 


Abticlk II. 

Risks. 

Subject to the provisions of Article VI, under ev'ery contract of 
carriage of goods by sea the carrier, in relation to the loading, 
handling, stowage, carriage, custody, care, and discharge of such goods, 
shall be subject to the responsibilities and liabilities, and entitled to the 
rights and immunities hereinafter set forth. 

Aeticle hi. 

Responsibilities and Liabilities. 

1. The carrier shall be bound, before and at the beginning of the 
voyage, to exercise due diligence to — 

(a) make the ship seaworthy: 

(b) properly man, eqnip, and supply the ship : 

(e) make the holds, refrigerating and cool chambers, and sdl 
other parte of the ship in which goods are carried, fit and 
safe for their reception, carriage and preservation. 

2 Subject to the provisions of Article IV, the carrier shall properly 
and carefully load, handle, stow, carry, keep, care for and (^charge the 
goods carried. 

3. After receiving the goods into tus charge, the carrier, or the 
master or agent of the carrier, shall, on demand of the shipper, issue to 
the shipper a biU of lading showing among other things — 

(o) The leading marks necessary for identification of the goods 
as the same are fiimished in writing by the shipper before 
the loading of such goods starts, provided such marks 
are stamp^ or otherwise shown clearly upon the goods 
if uncovered, or on the oases or coverings in which such 
goods are contained, in such a manner as should ordinarily 
remain legible until the end of the voyage : 

(6) Either the number of packages or pieces, or the quantity, or 
weight, as the case may be, as furnished in writing by the 
shipper : 

(c) The apparent order and condition of the goods: 

Provided that no carrier, master or agent of the carrier, shall be 
bound to state or show in the bill of lading any marks, number, quantity, 
or weight which he has reasonable ground for suspecting not accurately 
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to lepresent the goods aotoally received, or which he has had iu> reasonable 
means of checking. 

4. Such a bUl of lading shall be prima facie evidence of the receipt 
by the carrier of the goods as therein described in accordance with 
paragraph 3 (a), (b) and (e). 

6. Hie shipper shaiU be deemed to have guaranteed to the carrier 
the aconracsy at the time of shipment of the marks, number, quantity, 
and weight, as famished by him, and the shipper shall indeninify the 
carrier against all loes, damages, and expenses arising or resulting from 
inaocunMnes in such particulars. The right of the carrier to such 
indemnity shall in no way limit his responsibility and liability under the 
contract of carriage to any person other than the shipper. 

6. Unless notice of loss or damage and the general nature of such 
loss or damage be given in writing to the carrier or his agent at the port 
of discharge before or at the time of the removal of the goods into the 
custody of the person entitled to delivery thereof under the contract 
of carriage, or, if the loss or damage be not apparent, within three days, 
snob removal ahaU be prima facie evidence of the delivery by the carrier 
of the goods as described in the biU of lading. 

Tl^ notice in writing need not be given if the state of the goods has 
at the time of their receipt been the subject of joint survey or inspection. 

In any event the carrier and the ship shall be discharged fmm all 
liability in respect of loss or damage unless suit is brought within one 
year after delivery of the goods or &e date when the goc^ should have 
been delivered. 

In the case of any actual or apprehended loss or damage, the carrieT 
and the reoeiver shall give all reasonable facilities to each other for 
inspecting and tallying the goods. 

7. After the goods are loaded the bill of lading to be issued by the 
carrier, master or agent of the carrier, to the shipmr shall, if the shipper 
so demands, be a “shipped” bill of lading, provided that, if the shipper 
shall have previously taken up any document of title to sncfa goods, he 
shall surrender the same as against the issue of the "shipped” bill of 
lading, but at the option of the carrmr, such document of title may be 
noted at the port of shipment by the carrier, master, or agent with the 
name or names of the ship or ships upon which the goods have been shipped 
and the date or dates of shipment, and when so noted the same shall for 
dw purpose of this Article be deemed to constitute a “shipped” bill of 
lading. 

8. Any clause, covenant or agreement in a contract of carriage 
relieving the carrier or the ship &om liability for loss or damage to or in 
connection with goods arising from neghgeaoe, fanlt or fidlm in ^e 
duties and obligations provided in this Article or lessening snoh liability 
otherwise than as provided in these Bnlee, shall be nnO a^ void and of 
no effect, 

A benefit of insnrance or smular dause shall be deemed to be a 
clause relieving the carri^ from liability. 

Abtiou IV. 

BipUs and Jnmunitia. 

1. Neidier tJie oanier not die drip ahaO he liaUe fior loH or dam^ 

azising or reenHing &om nnaeawortliinew mriees oaoaed by want of dw 
diligenoe on die part cri the carrier to make the ahip aaawwtiiy; aou ^ 
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geovre that the ship is properly manned, equipped and supplied, and to 
maJhe the holds, reingerati^ and oool cbaml^rs and all other parts of 
the ship in which goods are carried fit and safe for their reception, 
carriage and preservation in accordance with the provisions of para- 
graph 1 of Article III. 

Whenever lose or damage has resulted from unseaworthiness the 
burden of proving the exercise of due diligence shall be on the carrier 
or other person claiming exemption under this section. 

2. Neither the carrier nor the ship shall be responsible for loss or 
damage arising or resulting from — 

(а) act, neglect, or default of the master, mariner, pilot, or the 

servants of the carrier in the navigation or in the manage- 
ment of the ship : 

(б) fire, unless caused by the actual fault or privity of the carrier: 

(c) perils, dangers and accidents of the sea or other navigable 

waters: 

(d) act of God ; 

(e) act of war: 

(/) act of public enemies: 

(g) arrest or restraint of princes, rulers or people, or seizure under 

legal process : 

(h) quarantine restriction ; 

(i) act or omission of the shipper or owner of the goods, his agent, 

or representative ; 

(j) strikes or lock-outs or stoppage or restraint of labour from 

whatever cause, whether partial or general: 

(t) riots and civil commotions: 

(l) saving or attempting to save life or property at sea: 

(m) wastage in bulk or weight or any other loss or damage arising 

from inherent defect, quality, or vice of the goods : 

(n) insufiSciency of packing: 

(o) insufficiency or inadequacy of marks : 

(p) latent defects not discoverable by due diligence: 

(q) any other cause arising without the actual fault or privity of 

the carrier, or without the fault or neglect of the agents 
or servants of the carrier, but the burden of proof shall be 
on the person claiming the benefit of this exception to 
show that neither the actual fault or privity of the carrier 
nor the fault or neglect of the agents or servants of the 
carrier contributed to the loss or damage. 


3. The shipper shall not bo responsible for loss or damage Bustled 

by the carrier or the ship arising or rroulting from any cause without 
the Skot, fault or neglect of the shipper, his agents or his servants. 

4. Any deviation in saving or attempting to save life or pro^riy 
at sea, or any reasonable deviation shall not be deemed to be an mfiin^- 
mont or breach of these Rules or of the contract of carriage and the 
carrier shall not be liable for any loss or damage resulting therefrom. 

6, Neiriier the oarrfer nor the ship shall in any event be or become 
liable for any loss or damage to or in connection with goods in an amount 
exceeding 1001. per paokw* or unit, or the equivalent of that sum m 
other oortenoy, unless tire nature and value 

declared by the shipper before shipment and inserted in the bill or 
lading. 
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Tins dedaration if embodied in the bill of lading shall be pritna 
facie evidence, bat shall not be binding or conclusive on the carrier. 

By agreement between the carrier, master or agent of the carrier 
and the shf^per another maximum amount than that mentioned in this 
paragraph may be fixed, provided that such maximum shall not be lees 
than the figure above named. 

Neither die carrier nor the ship shall be responsible in any event for 
loss or damage to or in connection with goods if the nature or valne 
thereof has been knowingly mis-stated by the shipper in the bill of lading. 

6. Goods of an inflammable, explosive or dangerous nature to Ihe 
shipment whereof the carrier, master or agent of the carrier, has not 
consented, with knowledge of their nature and character, may at any 
time before discharge be landed at any place or destroyed or rendered 
innocuous by the carrier without compen.sation, and the shipper of such 
goods shall be liable for all damages and expenses directly or indirectly 
arising out of or resulting from such shipment. 

If any such goods shipped with such knowledge and consent shall 
become a danger to the ship or cargo, they may in like manner be landed 
at any place or destroyed or rendered innocuous by the carrier without 
liabSiiy on the part of the carrier except to general average, if any. 

.4BT1CI.E V. 

Surrender of RighU and Immunities, and Increase of Responsibilities 

and Liabilities. 

A carrier shall be at liberty to surrender in whole or in part all or 
any of his rights and immunities or to increase any of his responsibilities 
and liabilities under the Rules contamed in any of these Articles, provided 
such surrender or increase shall be embodied in the bill of lading issued 
to the shipper. 

The provisions of these Rules shall not be applicable to charter- 
parties, but if bills of lading are issued in the case of a ship under a 
charterparty they shall comply with the terms of these Rules. Nothing 
in these Rules shall be held to prevent the insertion in a bill of lading of 
any lawful provision regarding general average. 

Abticlb VI. 

Special Conditions. 

Notwithstanding the provisions of the preceding Articles, a carrier, 
master or agent of t^ carrier, and a shipper shall in regard to any parti- 
cular goods be at liberty to enter into any agreement in any terms os to 
the respoosibility and liability of tbe carrier for such goods, and aa to the 
rights and immunities of the eartier in respect of such goods, or his oUiga- 
tion as to seawortiiinesB, so far ss this stipulation is not conriwiy to pumio 
noboy, or the care or diiigenoe of his servants or agents in npird to the 
feeding, handling, stowage, carriage, enstody, care, and diHllHnn oS the 
goods oarried by sea, provided that in this case no bill oHadOaghaM been 
or sbalfbe issued and that the terms agreed shall be embodied he a receipt 
which riudl be a non-negotiaUe document and shall be marked as such. 
Any agreement so entered into riiall have full legal elEsot; 

Provided that tlds'Artkib shall not apply to ordinary oom m e r^ 
■hiinneiits modein tiw ordinary ooutm of toule, bat only to wur 
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ahipmwBtit wliera the eberaoter or oozidition of the property to be oacried 
or the (droamirtiuioes, terms and oonditions nwiar which the carriage is 
to be performed, are such as reasonably to justify a spedal agreement. 

Aetiole VII. 

Limitatums on the Application of the RvHee. 

Nothing herein contained shall prevent a carrier or a shipper fix>m 
entering into any agreement, stipnlation, condition, reservation or 
exemption as to the responsibility and liability of the carrier or the ship 
for the loss or damage to or in connection with the custody and care and 
handling of goods prior to the loading on and subsequent to the discharge 
from the ship on which the goods are carried by sea. 

ABT10I.E VIII. 

Limitaiion of liability. 

The provisions of these Rules shall not affect the rights and obliga- 
tions of the carrier under any Statute for the time being in force relating 
to the limitation of the liability of owners of sea-going vessels. 

ABTIOI.K IX. 

The monetary units mentioned in these Rules are to be taken to be 
gold value. 
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YORK- ANTWERP RULES, 1924 

The following Buies were adopted at the Conferences of the Inter* 
national Law Association held at Stockholm, September, 1924. 


Rttls a. 

There is a general arerage act when, and only when, any extra- 
ordinary sacrifice or expenditure is intentionally and reasonably made 
or iacnired for the common safety for the purpose of preserving firom 
peril the property involved in a common maritime adventure. 

Bulk B. 

General average sacrifices and expenses shall be borne by the different 
eontriboting interests on the basis hereinafter provided. 

Bulk C. 

Only such damages, losses or expenses which are the direct conse- 
quence of the general arerage act shaU be allowed as general average. 

Damage or loss sustained by the ship or cargo through delay on the 
rojage, and indireot loss from the same cause, such as demurrage and 
loss of market, shall not be admitted as general average. 

Bulk D. 

Bights to contribution in general average ahall not be affected though 
the event which gave rise to the sacrifice or expenditure may have been 
doe to the fault of one of the parties to the adventure i but this shall not 
prejudiee any remedies which may be open against that party for such 
fault. 

Bulk E. 

The onus of proof is upon the party claiming in general average 
to show that the loss or expense claimed is properly allowable as genOTal 
average. 


Bulk F. 

Any extra expmise incurred in place of another expense whidi would 
have b(^ aUowatde as general average shall be deemed to be general 
average and so allowed, but only up to the amount of the gen«al average 
expense avmdsd. 


Bulk Q, 

average shall be adjusted as regards both loss and oonfri- 
tke baais of values at the time and place whan and where 
„ re ends. 

This nde shall not affect Uie determioatinn of the plaoe at wMob 
the average statement is to he made up. 
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Bulb I. — Jettison or Cabgo. 

No jettison of cargo shall be made good as general average, unless 
such cargo is carried in accordance with the recognized custom of the trade. 

Bulb II. — Damage by Jettison and Sacrificb fob the Common 
Safety. 

Damage done to a ship and cargo, or either of them, by or in conse- 
quence of a sacrifice made for the common safety, and by water which 
goes down a ship’s hatches opened or other opening made for the purpose 
of making a jettison for the common safety, shall be made good as general 
average. 

Bule III. — ^Extinguishing Fiee on Shipboaed. 

Damage done to a ship and cargo, or either of them, by water or 
otherwise, including damage by beaching or scuttling a burning ship, 
in extinguishing a fire on board the ship, shall be made good as general 
average; except that no compensation shall be made for damage to such 
portions of the ship and bulk cargo, or to such separate packages of cargo, 
as have been on fire. 

Eule IV. — Cutting away Wkeok. 

Loss or damage caused by cutting away the wreck or remains of 
spars, or of other things which have previously been carried away by sea- 
peril, shall not be ma^ good as general average. 

BuLE V. — VOLUNTABY STRANDING. 

When a ship is intentionally run on shore, and the circumstances 
are such that if that course were not adopted she would inevitably drive 
on shore or on rocks, no loss or damage caused to the ship, cargo and 
freight or any of them by such intentional running on shore shall be m^e 
good as general average. But in all other cases where a ship is intention- 
ally run on shore for the common safety, the consequent loss or damage 
shall be allowed as general average. 

Bulb VI.— Carrying Press of Sail— Damage to or Loss or 
Sails. 

Damage to or loss of sails and spars, or either of them, caused by 
forcing a ship off the ground or by driving her higher up the ground, 
for the ooinmon safety, shall be made good as general average; but 
where a ship is afloat, no loss or damage caused to the ship, cargo, and 
freight, or any of them, by canying a press of sail, sh a ll he made good 
as general average. 

Bulb VTI.— Damage to Engines in Ebfloating a Ship. 

Damage caused to machinery and boilers of a ship, “ ashore 
and in a position of peril, in endeavouring to refloat, shall to allowed 
in generid average, when diown to have arisen fium an actual intenrion 
to float the ship for Ihe oommon safety at the risk of such damage; but 
where a ship ia tfoat no loss or damage caused by working the maohmory 
uid boilers shall be made good as general average. 
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Rxna VIII.— BxpassBs loKjsTXKiiro a Ship wmw AsBosa, jtnp 
OoirSBQVXKT Damaiox. 

Whea a ship is ashore and cargo and ship’s fuel and stores or ai^ 
of them are discharged as a general average act, the extra cost of lighten- 
ing, li(^ter hire and reshipping (if incurred) and the loss or damage 
sustained thereby shall be admitted as general average. 

Boi-b IX. — Ship’s Mateeiaia akd Stobbs Buhnt fob Fobl. 

Ship’s materieds and stores, or any of them, neoesaaiily burnt for 
fuel for the common safety at a time of peril, shall be admitted as gmeral 
avrnage, when and only when an ample supply of ftiel had bemi provkhd ; 
but the estimated quantity of fuel that would have been consumed, 
calculated at the price current at the ship’s last port of departure at 
the date of her leaving, shall be credited to the general average. 

Buu X. (a ). — Expenses at Poet op Bepcqx, etc. 

When a ship shall have entered a port or place of refuge, oi 
have returned to her port or place of loading, in consequence of accident, 
sacrifice, or other extraordinary circumrtancee, which render that 
necessary for the common safety, the expenses of entering such port 
or place shall be admitted as general average ; and when she shall have 
sai^ thence witii her original caigo, or a jiart of it, the corresponding 
expenses of leaving such port or place consequent upon such entry or 
return shall likewise be admitted as general average. 

Bulb X. (6). — ^The cost of handling on board or discharging cargo, 
fuel or stores, whether at a port or place of loading, call or lefu^, shall 
be admitted as general average when the handling or disoha^ was 
necessary for the common safety or to enable damage to the ship caused 
by sacrifice or accident to be repaired, if the repairs were necessary for 
the safe prosecution of the voyage. 

Bul£ X. (c). — Wlienever the cost of handling or discharging cargo, 
fud or stores is admissible as general average, the cost of leloaciing and 
stowing such cargo, fuel or stores on Iward the ship, together with all 
storage charges (including fire insurance, if incun^) on such cargo, 
fuel or stores, shall likewise be so admitted. But when the ship is oon- 
demned or does not proceed on her original voyage, no storage expenses 
incnired after the date of the ship's oondemnation or of the abandonment 
of the voyage shall be admitted as general average. In the event of the 
condemnation of the ship or the abandonment of the voyage before 
com|)letian of discharge ^ cargo, storage expemses, as above, shall be 
admitted as general average up to the date of completkm of disdiarge. 

Bcui X. (d). — If s ship under average be in s port or ^aoe at which 
it is praotiosUe to r^tair her, so as to enable her to oairy on the whole 
cargo, aod if, in order to save expenses, either she is towed thsnoe to some 
oUmt port or jdace of repair or to hw destination, <»■ the aurgo at a portion 

of it Is transhipped another ship, or otherwise forwarded, then the extra 

eoet of such towam, transhipment and forwaidiiig, or tny cf ibent (up 
to the amoimt of m extra mqpenae aaved) be payiUe by the sevmal 

pertjes to the adventure in pR^nrtloa to the extnordiDBiy ekpo"**’ 
■avad. 
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RuZiii XI.—- W Aoxs AND Maintenance of Cbew in Poet of Refttoe, 

ETC. 

Whea a ship shall have entered or been detained in any port or 
place under the oiroumstanoes, or for the purposes of repairs mentioned 
in Rule X., the wages payable to the master, officers and crew, together 
with the cost of maintenance of the same, during the extra period of 
detention in such port or place untfl the ship shall or should have been 
made ready to proceed upon her voyage, shall be admitted as general 
average. But when the ship is condemned or does not proceed on her 
original voyage, the wages and maintenance of the master, officers and 
crew, incurred after the date of the ship’s condemnation or of the abandon- 
ment of the voyage, shall not be admitted as general average. In the 
event of the condemnation of the ship or the abandonment of the voyage 
before completion of discharge of cargo, wages and maintenance of crew, 
as above, shall be admitted as general average up to the date of completion 
of discharge. 

Rule XII. — Damage to Cargo in DiscHAEOiNa, etc. 

Damage to or loss of cargo, fuel or stores caused in the act of handling, 
discharging, storing, reloading and stowing shall be made good as general 
average, when and only when the cost of those measures respectively is 
admitted as general average. 

Rule XIII. — Deductions from Cost of Repairs. 

In adjusting claims for general average, repairs to be allowed in 
general average shall be subject to the following deductions in respect of 
“new for old,’’ viz.: 

In the case of iron or steel ships, from date of original register to the 
date of accident; 

Up to 1 year old (d) — 

All repairs to be allowed in full, except painting or coating of bottom, 
from which one-third is to be deducted. 

Between 1 and 3 years {B) — 

One-third to be deducted off repairs to and renewals of woodwork 
of hull, masts and spars, furniture, upholstery, crockery, metal, and 
glassware, also sails, rigging, ropes, sheets and hawsers (other than wire 
and chain), awnings, covers and painting. One-sixth to be deducted 
off wire rigging, wire ropes and wire hawsers, wireless apparatus, chain 
cables and chains, insulation, donkey engines, steam steering gear and 
connections, steam winches and oonneotions, steam cranes and connec- 
tions and electrical machinery; other repairs in full. 

Between 3 and 6 years {C ) — 

Deductions as above under Clause B, except that one-third bo 
deducted off insulation, and one -sixth be deducted off ironwork of masts 
and spare, and all machinery (inclusive of boilers and their mou ntin gs). 

Between 6 and 10 years (D) — 

De&iotkEis as above under Clause C, except that oDc-tbir d b o 
deducted off ironwoA of masts and spars, donkey engines, st^nv steeling 
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gear, ’winchee, cranes, and connections, repairs to and renewal of all 
machinery (indnsive of boilers and their mountings), wireless apparatus 
and all hawsers, ropes, sheets and rigging. 

Between 10 and 15 yean {£) — 

One-third to be deducted off all repairs and renewals, except ironwork 
of hull and cementing and chain cables, from which one-sixth to be 
deducted. Anchors to be allowed in full. 

Over 15 years (F ) — 

One-third to be deducted off all repairs and renewals. Anchors 
to be allowed in full. One-sixth to be deducted off chain cables. 

Generally (O ) — 

The deductions (except as to provisions and stores, insulation, 
wireless apparatus, machinery and boilers) to be regulated by the age 
of the ship, and not the age of the particnlar part of her to which they 
apply. No painting bottom to be aUowed if the bottom has not been 
painted witl^ six months previous to the date of the accident. No 
deduction to be made in respect of old material which is repaired without 
being replaced by new, and provisions, stores and gear which have not 
been in use. 

In the case of wooden or composite ships: — 

When a ship is under one year old fi-om date of original register, 
at the time of accident, no deduction “ new for old ” shall be made. After 
that period a deduction of one-third shall be made, with the following 
exceptions : 

Anchors shall be allowed in full. Chain cables shall be subject to 
a deduction of one-sixth only. 

No deduction shall be made in respect of {>rovision8 and stores which 
had not been in use. 

Metal sheathing shall be dealt with, by allowing in full the cost 
of a weight equal to the gross weight of metal sheathiug stripped off, minus 
the proceeds of the old metal. Nails, felt, and labour metaUing are 
subject to a deduction of one-third. 

When a ship is fitted with propelling, refrigerating, eieotrioal or 
other machinery, or with insulation, or with wireless apparatus, repairs 
to such machinery, insulation or wireless apparatus to be subject to the 
same deduction as in the case of iron or steel ships. 

In the case of ships generally: — 

In the case of all ships, the expense of straightening bent ironwork, 
including labour of taking out and replacing it, shall be allowed in full. 

Graving dock dues, including expenses of removals, cartage, use 
of shears, stages, and graving dock materials, shall be allowed in fall. 

Bttue XIY^^Tjocfobabt Refaibs. 

Wbe^liinpmraiy repairs are dfected to a ship at a port of kxu&ig. 
call or rdmge, for tiie common safety, or of daouige caused by general 
avenge saori^, the coat of such repurs riiall be admitted m general 
average; but where temporary repairs of accidental damage are weoted 
merely to enable the adventure to be oompletod, the cost m each repairs 
riiaO be admitted os genwal average only up to Ihe Mving in expeuae 
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which would hAve been inourred and allowed in general average had such 
repairs not been effected there. 

No deductions “new for old” shall be made from the cost of tem- 
porary repairs allowable as general average. 

Buue XV. — ^Loss OF Feeioht. 

Loss of freight arising from damage to or loss of cargo shall be made 
good as general average, either when caused by a general average act, 
or when the damage to or loss of cargo is so made good. 

Deduction shall be made from the amount of gross freight lost 
of the charges which the owner thereof would have incurred to earn 
such frieight, but has, in consequence of the sacrifice, not incurred. 

Rule XVI. — Amount to be made good foe Caboo Lost or 
Damaged by Sacrifice. 

The amount to be made good as general average for damage to 
or loss of goods sacrificed shall be the' loss which the owner of the goods 
has sustained thereby, based on the market values at the date of the 
arrival of the vessel or at the termination of the adventure where this 
ends at a place other than the original destination. 

Where goods so damaged are sold after arrival, the loss to be made 
good in general average shall be calculated by applying to the sound 
value on the date of arrival of the vessel the percentage of loss resulting 
from a comparison of the proceeds with the sound value on date of sale. 

Rule XVII. — Contributory Values. 

The contribution to a general average shall be made upon the actual 
net values of the property at the termination of the adventure, to which 
values shall be added the amount made good as general average for 
property sacrificed, if not already included, deduction being made from 
the shipowner’s freight and passage money at risk, of such charges and 
crew’s wages as would not have bwn incurred in earning the freight had 
the ship and cargo been totally lost at the date of the general average act 
and have not been allowed os general average ; deduction being also made 
from the value of the property of all charges incurred in respect thereof 
subsequently to the general average act, except such charges as are 
allowed in general average. 

Paseengera’ luggage and personal effects not shipped under bill 
of lading shall not contribute in general average. 

Rule XVIII. — ^Damage to Ship. 

The amount to be allowed as general average for damage or loss 
to the ship, her machinery and/or gear when repaired or replaced shall 
be the actual reasonable cost of repairing or replacing such damage or 
loss, deductions being made as above (Rule XIII.) when old matradal is 
replaced by new. When not repaired, the reasonable depreciation shall 
be allowed, not exceeding the estimated cost of repairs. 

Where there is an actual or constructive total loss of the ship the 
amount to be allowed as general average for damage or loss to the ship 
caused by a general average act shall be the estimated sound value of 
the ship after deducting therefrom the estimated cost of repairing dama^ 
which u not general avwage and the proceeds of sale, if any. 
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Rcut XIX. — Undboubbo ob WaosorcUiT Dbolabbi) Gaboo. 

Damage or loes oauaed to goods loaded without the kno^riedge 
of the shipowner or his agent or to goods wilfully misdesoiibed at time 
of shipment shall not be idlowed as general average, but suoh goods sbnH 
remain liable to contribute, if saved. 

Damage or loss caused to goods which have been wrongfully declared 
on shipment at a value whid^ is lower than their real value shall be 
contri^ted for at the declared value, but such goods nhall contribute 
upon their actual value. 

Ruib XX. — ^Expenses BEARmo up for Port, etc. 

Fuel and stores consumed, and wages and maintenance of master, 
racers and crew incurred, during the prolongation of the voyage oooa- 
sipned by a ship entering a port or place of refuge or returning to her 
port or place of loading shall be SMimitted as general average when the 
expenses of entering such port or place are allowable in general average 
in accordance with Rule X. (a). 

Fuel and stores consumed during extra detention in a port <»■ place 
of loading, call or refuge shall also be allowed in general average for the 
period during which wages and maintenance of master, officers and crew 
are allowed in terms of Rule XI., except such fuel and stores as are 
consumed in effecting repairs not allowable in general average. 

Rulb XXI. — Provision op Funds. 

A commission of 2 per cent, on general average disbursements shall 
be allowed in general average, but when the funds are not provided by 
any of the contributing interests, the necessary cost of obteiniog the funds 
required by means of a bottomry bond or otherwise, or the loss sustained 
by ovmers of goods sold for the purpose, shall be allowed in general 
average. 

'^e cost of insuring money advanced to pay for general average 
disbursements shall also be allowed in general average. 

Bulb XXII. — Interest on Losses badb good in Gbnbral 
Average. 

Interest shall be allowed on expenditure, saeriSoes and allowanoes 
charged to general average at the le^ rate pw annum prevailing at the 
final port destination at which adventure ends, or where there 
is no reoogniaed legal rate, at the rate of 5 per cent, per umum, until 
the date m the gcmmal average statement, doe aQowanoe bdng made 
for any interim rambnnement from the oontribuUny interests or frmn 
the general average depoeit fund. 

Rule XXin.^THEAniXBn op Cash Deposits. 

Where cdiittlepositB have been coUeotod in reqwot of cargo’s liability 
for general avenm, satvagB or spe^ chargee, anch d rooeit s diaD be 
paid into a qisoial aocoont, earning interest i^ere posetOuB, in the joint 
nunes of two tru^ees (one to be nominated on behalf of thlpowoer 
and tbs other on bebau of the depoaitore) in a bank to be apwoVMi b7 
sach tnutoee. The mm so deposited, together with aoerned IntsitWt, 
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if any, diaQ Iw bcld a« aeouiity for and upon trust for payment to the 
parties mititled thereto of the general average, salvage or epeoial chaugea 
myable by the cargo in respect of which the deposits have been collected. 
The trostees shall have power to make payments on account or refunds 
of depoaitB which may be certified to in writing by the average adjustw. 
Such deposit^ and payments or refunds shall be without prejudice to the 
ultimate liability of the parties. 
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APPENDIX VI 

THE INDIAN CARRIAGE BY AIR ACT (XX OF 

1934) 

(Extracts from) 

2. Application of the Convention to British India. — (1) The 
rules contained in the First Schedule, being the provisions of the con- 
vention relating to the rights and liabilities of carriers, passengers, con- 
signors, consignees and other persons, shall, subject to the provisions 
of this Act, have the force of law in British India in relation to any carriage 
by air to which those rules apply, irrespective of the nationality of the 
aircraft performing the carriage. 

FIRST SCHEDULE. 

(See eeclion 2.) 

RULES. 

CHAPTER I. 

Scope — Definition s . 

1. (1) These rules apply to all international carriage of persons, 

luggage or goods performed by aircraft for reward. They apply also 
to such carriage when performed gratuitously by an air transport 
undertaking. 

(2) In these rules “High Contracting Party” means a High Con- 
tracting Party to the Convention. 

(3) For the purposes of these rules the expression “international 
carriage” means any carriage in which, according to the contract made 
by the parties, the place of departure and the place of destination, whether 
or not there be a break in the carriage or a transhipment, are situated 
either within the territories of two High Ck>ntracting Parties, or within 
the territory of a single High Contracting Party, if there is an agreed 
stopping place within a territory subject to the sovereignty, suzerainty, 
mandate or authority of another Power, even though that Power is not 
a party to the Convention. A carriage without such an agreed stopping 
place between territories subject to the sovereignty, suzerainty, mandate 
or authority of the same High Contracting Party is not deemed to be 
international for the purposes of these rules. 

(i) A carriage to be performed by several successive air carriers 
is de^ed, for the purposes of these rules, to be one undivided carriage, 
if it has been regarded by the parties as a single operation, whether it 
has been, agreed upon under the form of a sin^e contract or of a series 
of oonftiiets, and it does not lose its international character merely 
bdouise one oontraot or a series of contracts is to be performed enHrdy 
4^tiiin a territory subject to the sovereignty, suzerainty, mandate or 
ai^ority of the same High Contracting Party. 

2. (1) Theee rules Apply to carriage performed by the State or by 
le^gdly oonatitated pobUc bodies provim»d it falls within the oon^itioas 
lam down in rule 1. 
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(2) These rules do not apply to carriage performed under the terms 
of any international postal Convention. 

CHAPTER II. 

Documents of Carriage. 

Part I. — Peuaertger ticket. 

3. (1) For the carriage of passengers the carrier must deliver a 
passenger ticket which shall contain the following particulars; — 

(a) the place and date of issue; 

(b) the place of departure, and of destination ; 

(c) the agreed stopping places, provided that the carrier may 

reserve the right to alter the stopping places in case of 
necessitj’-, and that if he exercises that right the alteration 
shall not have the effect of depriving the carriage of its 
international character: 

(d) the name and address of the carrier or carriers ; 

(e) a statement that the carriage is subject to the rules relating 

to liability contained in this Schedule. 

(2) The absence, irregularity or loss of the passenger ticket does 
not affect the existence or the validity of the contract of carriage, which 
shall none the less be subject to these rules. Nevertheless, if the carrier 
accepts a passenger without a passenger ticket having been delivered 
he shall not be entitled to avail himself of those provisions of the Schedule 
which exclude or limit his liability. 

Part II. — Luggage ticket. 

4. (1) For the carriage of luggage, other than small personal 
objects of which the passenger takes charge himself, the carrier must 
deliver a luggage ticket. 

(2) The luggage ticket shall be made out in duplicate, on^ part for 
the passenger and the other part for the carrier. 

(3) The luggage ticket shall contain the following particulars: — 

(a) the place and date of issue; 

(b) the place of departure and of destination; 

(c) the name and address of the carrier or carriers; 

{d) the number of the passenger ticket ; 

(e) a statement that delivery of the luggage will be made to the 
bearer of the luggage ticket ; 

(/) the number and weight of the packages ; 

(g) the amount of the value declar^ in accordance with rule 22 (2) ; 

(A) a statement that the carriage is subject to the rules relating 
to liability contained in this Schedule. 

(4) The absence, irregularity or loss of the luggage ticket does not 
■affect the existence or the validity of the contract of carriage, which shall 
none the less be subject to these rules. Nevertheless, if the carrier 
accrats luggage without a luggage ticket having been delivered, or if 
the luggage ticket does not contain the particulars set out at (d), (/) and 
(A) of sub-rule (3), the ourier shall not be entitled to avtdl himself of 
those provisions of this Scheilule which exclude or limit his liability. 
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Pari 111. — Air coiuifiuaent noU. 

5. (1) Every oarriw of goods has the right to require the oonaijpor 
to make out and hand over to him a document oalled an ** air oonsign* 
meat note” ; and every oopsignor has the right to require the carrier tCK 
aooept this document. 

(2) The absence, irregularity or loss of this document does not 
affect the existence or the validity of the contract of carriage which 
shall, subject to the provisions of rule 9, be none the lees governed by 
these Tufea. 

6. (1) The air consignment note shall be made out by the consignor 
in three original parts and be handed over with the goods. 

(2) The first part shall be muked “for the carrier”, and shall be 
signed by the consignor. The second part shall be marked “for the 
consignee ” ; it shall be signed by the consignor and by the carrier and shall 
accompany the goods. The third part shall be signed by the carrier 
and himd^ by him to the consignor after the goods have bran accepted. 

(3) The carrier shall sign an acceptance of the goods. 

(4) The signature of the carrier may be stamped ; that of the consignor 
may be printed or stamped. 

(5) If, at the request of the consignor, the carrier makes out the 
air consignment note, he shall be deemed, subject to proof to the oontrary, 
to have done so on behalf of the consignor. 

7. The carrier of goods has the right to require the consignor to 
make out separate consignment notes when there is more than one 
package. 

8. The sir consignment note shall contain the following particn* 
lars: — 

(a) the place and date of its execution; 

(b) the place of departure and of destination ; 

(c) the agreed stopping places, provided that the carrier may 
reserve the right to alter the stopping places in case of necessity, and that 
if he exercises that right the alteration shall not have the efifeet of 
deprivii^ the carriage of its international character; 

(d) the mune and address of the consider; 

(s) the name and address of the first carrier; 

(/) the name and address of the consignee, if the case so requires; 

(jf) the nature of the goods; 

(A) the number of the packages, the method of packing and the 
particnlar marks or numbers upon them ; 

(t) the weight, the quantity and the volume or dimensions of the 
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(?) • statement that the carriage is subject to the rules relating 
to liability contained in this Schedule. 

9. If the carrier accepts goods without an air consignment note 
having been made out, or if the air consignment note does not contain 
all the particulars set out in rule 8 (a) to (t) inclusive and (q), the carrier 
shall not be entitled to avail himself of the provisions of this Schedule 
which exclude or limit his liability. 

10. (1) The consignor is responsible for the correctness of the 
particulars and statements relating to the goods which he inserts in the 
air consignment note. 

(2) The consignor will be liable for all damage suffered by the carrier 
or any other person by reason of the irregularity, incorrectness or 
incompleteness of the said particulars and statements. 

11. (1) The air consignment note is prima facie evidence of the 
conclusion of contract, of the receipt of the goods and of the conditions 
of carriages. 

(2) The statements in the air consignment note relating to the weight, 
dimensions and packing of the goods, as well as those relating to the 
number of packages, are prima facie evidence of the facts stated; those 
relating to the quantity, volume and condition of the goods do not con- 
stitute evidence against the carrier except so far as they both have 
been, and are stated in the air consignment note to have bmn, checked 
by him in the presence of the consignor or relate to the apparent con- 
dition of the goods. 

12. (1) Subject to his liability to carry out all his obligations under 
the contract of carriage, the consignor has the right to dispose of the 
goods by withdrawing them at the aerodrome of departure or destination, 
or by stopping them in the course of the journey on any landing, or, by 
calling for them to be delivered at the place of destination or in the course 
of the journey to a person other than the consignee named in the air 
consignment note, or by requiring them to be returned to the aerodrome 
of departure. He must not exercise this right of disposition in such a 
way as to prejudice the carrier or other consignors and he must repay 
any expenses occasioneil by the exercise of this right. 

(2) If it is impossible to carry out the orders of the consignor the 
carrier must so inform him forthwith. 

(3) If the carrier obeys the orders of the consignor for the disposition 
of the goods without requiring the production of the part of the air 
consignment note delivered to the latter, be will be liable, without 
prejudice to his right of recovery from the consignor, for any damage 
which may be caus^ thereby to any person who is lawfully in possession 
of that part of the air consignment note. 

(4) The right conferred on the consignor ceases at the moment when 
that of the consignee begins in accordance with rule 13. Nevertheless, 
if the consignee declines to accept the consignment note or the goods, or 
if he cannot be communicated with, the consignor resumes his right of 
disposition. 

IS. (1) Except in the droumstanoes set out in rule 12, the oonsigi^ 
is entitled, on anival of the goods at the place of destination, to require 
the oanier to hand over to him the air consignment note and to delivw 
the goods to him, on payment of the charges due and on complying 
with the oraditions of carriage set out in the air consignment note. 

(2) UldesB it is otherwise agreed, it is the duty of the carrier to give 
notiwtoihe oonsi^iee as soon as the goods arrive. 
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(3) If the oarrier admits the loss of the goods, or if the goods hare 
not arrived at the expiration of seven days after the date on which they 
ought to have arrived, the consignee is entitled to put into force against 
the oarrier the rights which flow from the contract of carriage. 

14. The consignor and the consignee can respectively enforce all 
the rights given them by rules 12 and 13, each in his on-n name, whether 
he is acting in his own interest or in the interest of another, provided 
that he carries out the obligations imposed by the contract. 

15. (1) Buies 12, 13 and 14 do not affect either the relations of the 
consignor or the consignee with each other or the mutual relations of 
t^ird parties whose rights are derived either from the consignor or from 
the consignee. 

(2) The provisions of rules 12, 13 and 14 can only be varied by 
express provision in the air consigiunent note. 

16. (1) The consignor must furnish such information and attach 
to the air consignment note such documents as are necessary to meet 
the formalities of customs, octroi or pobce before the goods can be 
delivered to the consignee. The consignor is liable to the oarrier for any 
damage occasioned by the absence, insufficiency or irregularity of any 
such information or documents, unless the damage is due to the fault 
of the carrier or his agents. 

(2) The carrier is under no obligation to enquire into the correctness 
or sufficiency of such information or documents. 


CHAPTER III. 

LUBtUTY OF TH* CaBBIEB. 

17. The carrier is liable for damage sustained in the event of the 
death or wounding of a passenger or any other bodily injury suffered by 
a passenger, if the accident which caus^ the damage so sustained took 
|dace on Ixnrd the aircraft or in the course of any of the operations of 
embarking or disembarking. 

18. (1) The carrier is liable for damage sustained in the event of 
the destruction or loss of, or of damage to, any registered luggage or any 
goods, if the occurrence which caused the damage so sustained took 
place daring the carriage by air. 

(2) The carriage by air within the meaning of the preceding para- 
graph comprises the period daring which the luggage or goods are in 
charge of the oswrier, whether in an aerodrome or on board an aircraft, 
or, in the case of a landing outside an aerodrome, in any place whataoever. 

(3) The period of the cturiage by air does not extend to any carriage 
by land, by sea or by river performed outside an aerodrome. If, however, 
suofa a carriage takM place in the Mrfonnanoe of a contract for carriage 
by air, for the porpose of loading, wlivery or tranahipment, any damage 
bi jneramed, subj^ to proof to the contrary, to have bwn the renut 
of an evmit which took pdaoe during the carriage by air. 

19. The carrier is liable for damage oooaaim^ by delay in the 
oaniage by air of paasengen, luggam or gooda. 

20. (1) The carrier is not liable if be proves that he and Ml agents 
have taken all necessary meaenres to avoid tiie damage or that it was 
impoaiihle far Mm or to take lach measuiea. 

(2) In tiie oaniage of goods and Mggage the carrier is not iMbhi ^ 
he proves Hiat the damage waa oooaaioned by negligent pilotage pt 
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negligenoe in the handling of the aircraft or in navigation and that, in all 
other reepects, he and his agents have taken all necessary measures to 
avoid the damage. 

21. If the carrier proves that the damage was caused by or contri- 
buted to by the negligence of the injured person the Court may exonerate 
the carrier wholly or partly from hw liability. 

22. (1) In the carriage of passengers the liability of the carrier 
for each passenger is limited to the sum of 126,000 francs. Where 
damages may be awarded in the form of periodical payments, the equi- 
valent capital value of the said payments shall not exce^ 126,000 francs. 
Nevertheless, by special contract, the carrier and the passenger may 
agree to a higher limit of Uability. 

(2) In the carriage of registered luggage and of goods, the liability 
of the carrier is limited to a sum of 260 francs per kilogram, unless the 
consignor has made, at the time when the package was handed over to 
the carrier, a special declaration of the value at delivery and has paid a 
supplementary sum if the case so requires. In that case the carrier will 
be liable to pay a sum not exceeding the declared siun, unless he proves 
that that sum is greater than the actual value of the consignor at delivery. 

(3) As regards objects of which the passenger takes charge himself 
the liability of the carrier is limited to 6,000 francs per passenger. 

(4) The sums mentioned in this rule shall be deem^ to refer to the 
French franc consisting of 6&i milligrams gold of millesimal fineness 900. 

23. Any provision tending to relieve the carrier of liability or to 
fix a lower limit than that which is laid down in these rules shall be null 
and void, but the nullity of any such provision does not involve the nullity 
of the whole contract, which ^all remain subject to the provisions of this 
Schedule. 

24. (1) In the cases covered by rules 18 and 19 any action for 
damages, however founded, can only be brought subject to the conditions 
and limi ts set out in this Schedule. 

(2) In the cases covered by rule 17 the provisions of sub-rule (1) also 
apply, without prejudice to the questions as to who are the persons who 
have the right to bring suit and what are their respective rights. 

25. (1) The carrier shall not be entitled to avail himself of the 
provisions of this Schedule which exclude or limit his liability, if the 
damage is caused by his wilful misconduct or by such default on his port 
as is in the opinion of the Court equivalent to wilful misconduct. 

(2) Similarly the carrier shall not be entitled to avail himself of the 
said provisions, the damage is caused as aforesaid by any agent of the 
carrier acting within the scope of his employment. 

26. (1) Receipt by the person entitled to delivery of luggage or 
goods without complaint is prima faeU evidence that the same have been 
delivered in good condition and in accordance with the document of 
carriage. 

(2) In the case of damage, the person entitled to delivery must 
complain to the carrier forthwith after the discovery of the damage, and, 
at the latest, wittdn three days from the date of roceipt in the case of 
luggage and serven days from the date of receipt in the case of goods. 
In the case of delay the complaint must be made at the latest within 
fourteen days from the date on which the luggage or goods have been 
placed at his disposal. 

(8) Every complaint must be made m writing uwn the document 
of oaniage or by separate notice in writing despatched within the tinifis 
aforesaid. 
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(4) I^ailing oomplaint within the ttmee aforenid, no action shall ho 
against tiie carrier, save in Hie case of firand on his part. 

27. In the case of the death of the person liable, an action for 
damages lies in aoowdanoe with these rules against those legally repre* 
senUng fais estate. 

28. An action for damages must be brought at the option of the 
plaintifif, either before the Gourt having jurisdiction where the carrier 
is ordinarily resident, or has his princi^ place of business, or has an 
establishment by which the contract has been made or before the Cbnrt 
having jurisdiction at the place of destination. 

29. The ri^t of damages shall be extinguished if an action is not 
bron^t within two years, reckoned from the date of arrival at the 
destination, or from the date on which the aircraft ought to have surived, 
or from the date on which the carriage stopped. 

30. (1 ) In the case of carriage to be performed by various successive 
carriers and falling within the de^tion set out in sub-rule (4) of rule 1, 
each carrier who accepts passengers, luggage or goods is subjected to 
the rules set out in this Schedule, and is deemed to be one of the con- 
tracting parties to the contract of carriage in so far as the contract deals 
with that ptft of the carriage which is performed imder his supervision. 

(2) In the ease of oairiage of this nature, the passenger or his 
representative can take action only against the carrier who performed 
the carriage during which the aeddent or the delay occurred, save in 
the case where, by express agreement, the first carrier has assumed 
liability for the whole journey. 

(3) As regards luggage or goods, the passenger or consignor will 
have a right of action against the first carrier, and the passenger or 
consignee who is entitled to delivery will have'a right of action against 
the carrier, and farther, each may take action against the carrier 
who performed the carriage during which the destruction, loss, damage 
or delay took place. Thw carriers will be jointly and severally lialw 
to the passenger or to the consignor or 

CHAPTER IV. 

PnOVlSIOKS RELATING TO OOHBINXD CaRBUCE. 

31. (1) In the case of combined carriage performed partly by air 
and partly by any other mode of carriage, the proviaioiu of this Sdmdnle 
apply c«fy to the carriage by air, provided that the carriage by air falls 
withki the tenm of rule 1 . 

(2) Nothing in this Schedule ritaU prevent the parties in the ease 
of combined carriage from inserting in the document of air oairiage 
conditions relating to other modes of carriage, provided that the provisions 
of this Schedule are observed os regards the oairiage by air. 

CHAPTER V. 

QXXXRAI. AJIS FtRAL Fbotisioss. 

32. Ai^ danse ooribsinedin*tbeoontract and all special agmiBMlil* 
entered into before the damage ooonrred by which tm partief i w nKW* 
to infringB the mlm laid down by this St^ed n l s , wfaeth» bjr otOMhW 
the law to be amdied, or by aHerii^ the mlee as to ]nriadidhH>,ludLlM) 
0 ^ and void. Neverthdem for the carriage of goods arldtawlioB diMP* 
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are allowed, anbjeot to tlieae nilee, if the arbitration ia to take place in 
the territory of one of the High (^ntraoting Partiee within (me of the 
juriadiotions rdTerred to in role 28. 

83. Nothing contained in this Schedule shall prevent the (barrier 
either from refusing to enter into any contract o‘f carriage, or from mnUng 
regolatioDS winch do not conflict with the proviaionB of tins Schedule. 

34. This Schedule does not apply to international (sarriage by air 
performed by way of experimental trial by air navigation undertakings 
with the view to the establishment of a regular line of air navigation, 
nor does it apply to carriage performed in extraordinary circumstances 
outside the normal scope of an air carrier’s business. 

35. The expression “days” when used in these rules means current 
days, not working days. 

36. When a High Contracting Party has declared at the time of 
ratification of or of accession to the Convention that the first paragraph 
of Art. 2 of the Convention shall not apply to international carriage by air 
performed directly by the State, its colonies, protectorates or mandated 
territories or by any other territory under its sovereignty, suzerainty or 
authority, these rules shall not apply to international carriage by air so 
performed. 


SECOND SCHEDULE. 

(See section 2.) 

Pbovisious as to liability of Carriers in the event of the Death 

OF A Passrnoer. 

1. The liability shall be enforceable for the benefit of such of the 
members of the passenger’s family as sustained damage by reason of his 
death. 

In this rule the expression “member of a family” means wife or 
husband, parent, step-parent, grand-parent, brother, sister, half-brother, 
half-sister, child, step-child, grand-child : 

Provided that, in deducing any such relationship as aforesaid any 
illegitimate person and any adopt^ person shall be treated as being, 
or as having been, the Intimate child of bis mother and reputed father 
or, as the case may be, of his adopters. 

2. An action to enforce the liability may be brought by the personal 
representative of the passenger or by any person for whose benefit the 
liability is undu the last preoeding rule enforceable, but only one action 
shall be brought in British India in respect of the death of any one pas- 
senger, and every eurfi action by whomsoever brought shall be for the 
benefit of all such persons so entitled os aforesaid as either are domiciled 
in British India, or, not being domiciled there, express a desire to take the 
benefit of the aotkm. 

3. Subject to the provimons of the next succeeding rule the amount 
recovered in any such aotkm, after deducting any costs not rerover^ 
from the defenwBt, diall be divided between the persons entitled in 
such proportions as the Court may direct. 

4. 13ie Court before which any suc^ action ia brou^t may at any 
stim of the raoeeediim make any sucdi order as appears to the Court 
to be just and equitab^ in view of the provisionB of the Pirst Schedule ' 
to this Act Hmltaiiig tlw tjajiiHt y of a carrier and 'of any proceedings whi(& 
hasp boeu, w are wsly to be, commenced outside Biitiw India in reqieet 
of tut deatltuf the passengw in question. 
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bar to sontmaiiag out of nilas, 473 
ouriani air. SS0» (1). 3H. 889 



General Index 


XmOBAKOa — Boniinued. 

Air tnuwlt — flofiKfHMd. 

oarrUge of—eonUmisd. 

tuggags by air, 334, 335 

mOTo than one carrier, 472 

Carriage of Goods by Air Act, Indian (XX of 1934), 329, 340 
oxtrarts from, cxl-cxlvil 
international carriage, 332, 333, 339 
defined, 382 

statutory insurance under, 471, 473 ' 
carriers by air, liabilities of, 334-340, 471, 473 

in respect of passengers, 471-473 
limitation, 473 
limited or excluded, 471, 472 
suits against, 473 
under combined carriage, 473 
who may enforce, 472 
oertifioates prescribed, 330n ( 1 ) 
compensation, statutory, to persons injured. 330 
Convention, Internationa. 332, 333, 339 
"days’’, 383 
delay, 473 

excepted journeys, 472 

Contracting Parties, 333, 334, 338, 339 
injury, 380, 473 

landowners, rights of, modified, 329 
navigation international, 330n (1) 
negligonoe, 334-336 
pilotage, negligent, 334, 335 
value, as for customs. 338 
at delivery. .338 

Bnrglary, see Dishonesty, loss by. in/ra. 
business, a profession, 370n (3) 

Coupon, 470, 471 

Dlahonaaty, loaa by, 291-308. 355. 367 
blackmail, 303 

booth, brenkuig into, no burglary, 301 

breach of trust, srr criminal breach of trust, infra. 

breaking, see house-breaking, infra. 

burglary, 298-301. .307 

a species of house-breaking, 298 ; and sss 
house-breaking, infra. 
defined. 209 

dorivatinn of word, 298n (1) 
cheating, 304 

"close”, moanmg of, in law of trespass, 299 
combined policies, 295. 296 
contract, a porsonal one. 291 
counting-house, 398n (3) 
oovor-note, 292 

crime, uon-teehnical definitions of, effect, 804—806 

tochnioal distiuctinns concerning. 293-295, 308 
criminal broach of trust, 304 

raisapprepnation, 304 
treepaes. ser trespass, infra. 
customer's, 262-265 
dscoity, 303 

dwelling-house, what is a, 301 
erobesslement, 304 
extortion. 303, 304 
false protenoes, 252-256 
foreign law, when attracted, 294 
house-breaking, Engiish law of, 298-300 
breaking in, 300 
out, 300 
trsapota, 301 

luiicing, 801 

by night, 301 
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IWHaAJW tw rtflmw? . 

DlahOBUty, ImM by— cmiI6hm(I. 

innoogoiM, pnaumption of, S97 

'* in tniat or on Mmumaaion '*, B6S-S<(i 

Inroeay. SSS-asa, 30], 303 

law of India, wbm attracted. S94 

mi tr o pre e un tatioBL, tea fkbe pieteaoea, tujpm. 

emu, 206, 267 

owoerahip of land, ri^ta attaohed to (tufi u ad eee t iim 
It uipu ad ^anw). SOS 
as to, 'when modified by 
atatote, 

pavilion, 298ii (4) 
policy. 202-296 

combined, 200, 206 
conditions in, 202, 203 
oonstruotion of, 263-206 

when may attract foieina law. 

394 

Indiaa law. 

m 

in«olve tenhnicati- 
tiaa of tile oiimi- 
nallaw. 303 

exceptiona in, 263 
premiiun, 321, 324, 363 

proof, what ia, under Indian Eridnnoe Ant, 206 
proposal, 202 
qmilioHaairt, 306 

liaka, apeoial, arisiiift from, 306-308 
robbery, at Common Law, 303 

under Indian law of crime, 302. 303 

nstortioa is, SOS 

Larceny Act, 302 
aafe-depoait bnsincse, 306n (1) 
atealioK. 232-236. 208 
lent, breaking into, no burglary, 901 
theft. 262-286, 302 
tianait, bet sreon “pie ce s *', 303 
treepees, actionable. 200 

erimiasl, when. 301 

into sup e ri ncumbent air-spaes. 300, 338 

sta t u to ry in- 
dsaonity con- 
aatiiia(.339 

traat company, in Amerioa, 307 
itbemma fidet, 392 
Enployar’a liabiUty, 478-480 

oommaa amj^ymaot, dootrioa of, 478i dSO 

oondilioM oi ww, 500 

for aarvanla, otherwias Umb nadar WorfEoan't Com' 
penaatton Act. 478. 470 
table O pobnea. 470 
Workmaa'a Oisiiissisatinw Ant, 476, tOO 

fiMfitnaarinfi. 457, 456 

finaraiitaa, 13. 56. 308. 355-367, 497 
■fiMiry. imdar, 360-363 
agsot of lawn^ MO. 163. MS 

notka by, 363, 363 
baamar, 660, 363, 663 ^ 

aotisa to, adbat a^ Mm 
appboaot for, 363 

quaat kwib , ^ 

aaa ure d, dntisa of,"Ml!^l>M^ 
wba ia^ IMa <i) 

aanaa of aolimt ante aaadaaat MI»M6 
eWau by third partiia. Ml 




Oenercd Index 


Fld»Uty tiwnuiMe— eonMnuwi. 

ooBectivv, 3S5. S8l 

policy, specimen of. 363, 366 
oooiideration, 357 

promise to poy premhnn, wben, 367 
contribotion, doctrine of, 367 

when insurer msy contract out of, 66 
crimes, descriptions of, 366-360 

quasi-techniosl description of, dangers attending, 
... 369 

declaration accompanying proposal. 366 
speoirann of, 365 

defaulter, prosecution of, 361, 362, 367 
disclosure, 366, 360, 301, 362, 366 
distinguished from ordinary guarantee, 367 
“ employed ”, 364—867 
" employer ”, 364-367 
“fraud or dishonesty”, 358 
insurer when H.echnrgcd, 361 
liquidator, rights of, under policy, 367 
loss, gross and net figurea of, 367 
notice of, 362, 363 

implied duty to give, 362 
verbal, effect of, 363 

condition as to giving, 362, 363, and fee Agent, 
supra, 

notice, manner of giving, 362, 363 
revocation of, 62 
pa 3 'iitant, 367 

policy, collective, specimen of, 365 
oonditiona m, 365-367 
form of, 365-367 
payment under, 367 
schedufes m, 366 
premium, 367 

propcaal, anrwers accompanying, when basis of contract, 

363 

declarations aocompsnying, see declaration 
supra. 
proposer, 363, 364 

gueMiot%s%ains, specimens of, 364, 366 
questions, wben answers to are basis of ooutract. 363 
receiver, rights of, under policy, 367 
risk, slteration of, 356, 358, SOI , 362 
t description of, 356, 358 

disclosure of ciroiinmtance altering, 361, 362 
servant, defined, 366n (1) 

dismissal of, whm may be insisted upon, 361 
employed in different oapacitT, etc., eakrA of, 356 
procuring insuranoe, eff^ of, 360, 36] 
reoeipt for premium given to, effeot of, 357, 
and see “ employed ”, supra. 
eubrogaikm, 858, 367 

"su^oion”, reasonable, condition as to disolosuie, 361n 
(1). 366 

thira-party olaims, see olaimi. supra, 
time factor, 356, 857 
ubsrrww fides, 366 

Ftn.815-S90 

abamtonmant if acoepted. eSbot of. 276 
aoeideiik, deltawd. 81m (1) 
aotof Ood. 867, 868 
wafaLses 

i^gnt, onUiarff^ to iawe oovar^erteB, 884..286 
dli4r imotatad. 860 
oOM at XMO^ by, 887 
iMMd^ 8M 
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Index 


ImmuaMB— emiMHMd. 
nfre wiiiiimieji 

■gmt— COflA'lMMlt. 

when mere transmitter of infonnstion, 239 
•rfaitiation, 279-283 
araom. 289 

assessment of damage, 290 
assignment, 86, 287, cxsiv 
oausation. proximate and remote, 218, 219 
claim, enforoement of, 283, 284 

compensation, payment of, alteration to, 216, 275, 276 
otmtract, detmninstion of, condition as to, 286 

efiteci of Indian Stamp Act on, 225, 226 
nature of, 215-217 
of indemnity, 216 
contribution, 279 
cooperation, 278, 279 
cover, 223-226 

ctn'cr-notc, 224 
co\'enng note, 224 

mtenm receipt when oonstitutea, 224 
meaning of, 224 
protection note, 224 
■* slip ”, 224 

damage, asaesameut of. 290 

duty to mitigate, 220 
notice of, 220 

when deemed to be fire, 222, 223 
deeoription, 237-240 

locality, 240 

misdescription and no misdeaoription. exa^-[p, 240-242 
of goods : genus and species, 240 ’ 

ownership. 242 
dealruction. compulaory, 252 
diaciosure, duty of. 216n (2), 243, 244 
doable msoianoe, 286. 287 
enemy, alien, 287, 288 
eetoppel, 250, 271 
exploaion. 265, 266 
fall 250, 251 

fire brigades, 156, 221 223 

oorabustion an easenttal featoro of, 2 1 7 
forest, 266 

ignition essential to, 217 
origin of, often immaterial, 220 
subterranean. 256 
forfeiture. 287, 288 
fraud, 266'260 

** godown ”, os ckifined in a particular warranty. 282, 2^ 
gwMls, 240-242, 261, 262 
sale of. 228-230 

imputed knowledge, doctrine of^ 239, 340 
“ In tmst ", 362-265 
memdiariam, 209 

indemnity. Firs Insaraare is rootraet of, 216 
efibet of paying, 274 

inaoier. when pays, may decide to retain property, 

metbod of paying, 216, 217. 248. 249 ^ 

Indiaii Stamp A/*, eflbci a(, 225, tS0 
fatfarront victi, 8M 

inatnalija intmeat, boiiamiy and rstpossimnia, 227 
by viftna of anlrintmani, 2S1 
ennatSBuea. 220. 211 
dsfsasiUe JaMreotg, tK 
i iu r n os o a b l a p ri up al1 ;i r , ‘220 
in n n i il a st i a ar*a, 225 
ranio, pndia, ofaano, SM 

IS 



Qtnaral Indtx 


IlwraAxcs— flenfHHMd. 

Fire— oo»(»fMMd. 

innmble inteiMt — eontintud. 

«hebait4l^ mobunta and mutwollia, 232-236 
ttatememt of intereBt, 237 
wharflnn«n, varehouaemen, etc., 231 
huure, obligation to, 227, 228 
lightning, 248 
li^tation, 283, 284 
locality, 240 

loss, Botioe of, 220, 270-276 

constructive total, unknown to fire insurance, 274 
marine insuranoe, recourse to principles of, 215 
policy, effect of, 266 
martial law, 230, 260 

minor, ri^t, un^r policy, see policy, infra. 
miadesoription, 266-269 
misrepreeantation, 266-260 
mistake, 218 
mutiny, 260 
notice, 220, 260-276 
loss, 270-276 

of other assurances, 260, 270 
onus, see policy, conditions in. infra. 
option, insurer’s, to ro-instate or replace, 275, 276 
over insurance, 286, 287 
ownership, 242 

pawnee, special property in goods pawned, 253n (1) 
policy, conditions, 249-286 

act of God, 257 

alteration, 251 

arbitration, 270 

compulsory destruction, 252 

contribution, 270 

co-operation, 278, 279 

detenninalion of contract. 286 

excoplioDs, 250 

explosion. 265, 266 

forest fires. 266 

form of, 247, 248 

goods and c^ttols, 261 

in trust or on commission. 202-265 

inherent vice. 262 

limitation. 283 

losses consequent on reinstatement, 272—278 

martial law, 250-261 

minor's rights under, 2l6-2IOn (I) 

misdescriptioa, 266-269 

mutiny, 369 

notice, 269-274 

cniM, 284—286 

option to rsiustate or replace, 275, 276 
other asauranoes. 260, 270 
remstatement by the assured. 276, 277 
statute, 277 

replaoemant, 278 
revived or renewed, 226, 227 
riot. 288, 289 
state of siege, 201 
subtuTanean fire, 262-257 
thefl, 282-267 

uniform policy conditions (foreign), 217 
valued, 217 


M to, 246, 247, 249. 280 
tiw of, 271 


u 


powan, 2i8» (1), poca. 2 
pramtom, 24ft. 247, U9. 260 

payment Of, conditiems 
punstoatity, no “eUMUcity'* aa to 
meovaral^ what it, 288-290 



Q«ural 


llwpmAiroa-y ^ iiwlla W i M . 

W r e iBi^Hi pi id . 

te<K»yBiiil>l»— oo w l ww u rf . 

ia iwpeot of V^ietw in uas, 280 

bna«Bg».290 

goooa in prooeas of mnnufikoti'^ ’ ' 
■took in trade, 280 
la^inatatanent, 216, 276-278 

by aaanrad, 276, 277 
inauinr, 276, 276 
statute, 277 
ktaaea by. 277, 278 
leplaoemaat, 216, 275, 278 
riot, 268. 269 

ride, alteration of, 246, 246, 26), 252 
duration ol^ 226-227 
vhat, may be covered, 217-223 
sale of goods, 228-230 
salvage, 274 
aiage. state of, 261 
aubjeot of, 217-223 

matter of, 223 
subrogation, 290 

theft, sss policy, oonditioos in, mtpra. 
third piutiea. iriiera iiuarar might be liable to, 274 
tAenma fide», 216 
via majaa, 267 
war, 267, 268 
wamnly, 216 

breaeli of, 238 
Indoatiial, 468, 408n (1) 

Life, age. proof of, ess policy, oonditioue in. tn/ri>. 
agent, ess Aomn. 
atteratMas in risk. 372 

aanni^, 370, ix .. 

limits tians aa to. under Insnranoe Act. 1838, ’ * 


. takes subieot to equities and Uabilitisa, 466 
who mw m an. 473. 606 
, 8^^. 4i I, 438, 462-466, 506. niii. iriv, 
before 1st July, 1038, eav^ 462 
bammti traneadinn reoognisad as, 464n (41 
oanosls earlier nominelioa, 466, xziv 

conditioaal, 464, 466 nn..TH.r. 

does not of itoelf oreate me mb erehip of mutd** -oparaB 
eomoema. 466e (S), xhrih 

suitable, of life poliov, none in India, 462 kq. ^,, 1 ;; 

in favour of surviyor w aurvivora, validated' 
noiM in India witboat a written ii)strameat>,^‘’ 
notiee in writing of, to i nsur er. 464, 606, 

foe for. 664, 606, zxiiT , 
priotMea, where aevord*' 

p retended, 464» 
rseosd of, 464, 606, saih 
what oo n irt it a t ea a valid. 464, 606. uiii 
I (dieahililar). 370 
nators at. 418, 419 
, 370. 371 

foMm, dmlantimt of. ii ^ —V #16, 

■tatatoty MateBiitU on payment of and dividaa^ 

MO, * 3*1 ^ 

Mtarion and tranafor of, fst AiiAMAiOKr^ 

, 606, vi 

amrteeadTiMiiwikialBatiftaeCLandofolTOnff) 

at, 9UHtn; OMf aM OovoSASKm (OmpoagrCei,.^ 

iMNfa^trtofatrnlhaf alnlMMBtiaiMda, 
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Iwromwa 

Ltf» e m t irn t d . 

•oatMOt of— tOfllMMMd. 

deSaed. 87S, 374 
formatian of, S94, 410 
rarely one of indmmity. 371, 373 
wfaetlMM' one from year to year, 430, 43 1 
oover, intarim, 411 
daya of grace. 429-132 
iMiTrSM*y benefit, S70 

dieoloauie, •n>iiea to revived policiee, 39f), 4iMi 
dootrine of, 397, 398 
peniatenoe of duty aa to, 398, 3IM 
eatoppei, 888, 391. S92n (1), 394. 436n (I) 

frai^ oouoapt of, involvea materiality, 404 ; aiul nee. Aorkt (fraud of). 

frauAilent miaatatement by the referee, 400 

horaaoope, aa p^f of age, 415. 417 

illneaa or infirmity, miaearriage not an, 390 

imputed knowled^, doettine of, me Aobtt. 

inaanity, in the law of orime, 4M 

rale in Macnaoghton'a oaae aa to, 429 
manrable intereat, creditor and debtor, 382 
eipeetaat heir, 880 
Hindu father, 379 
huahanil and wife, 380, 381 
tnaater and aervant. 381 
moral obligation, 3W 

not mentioned m Indian ( 'ontrart Act, 370 
once montioned in Insuraaiue Act, 1038, 378 
pecuniary interest eo-called, 380, 381 
pernone cominercislly connected. 381, 382 
relative*, 379, 380 
roveraiuner, 380 

statutory, affecting pruvideat aocietiea, 378 
stranger* in charge of ohildiMi, 382 
•uretie*. 382 

tboatrical manager and actor, 382 
trustee and oeatut que (rust. 382-384 
insuied, habits of. when not temperate. 402 
life, eipectatioit of, 894 

insiiranoe fund, 629, 635, 536, 651, 662, xiii. xlix 
manded women j me Maanien Woitui’a Paoraarv Act. 
medieal esaminer, 397. 398, 400, 401, 409. 410, 648, zaix 
mimtetemant, fraudulent, 400. See, also, Aobbt, OoNraacr (misieprasen- 
Ution), and warranty. 

mirtolre, 889n (3), 413n (1); and me CoNTRaor. 

noiminate, not a term of art, 440 

nomination, 24, 88. 884. 438, 439-447, 456, 300, xxiv 

by pormn taking out endowment policy, 441 
in a policy aar outre vie, 441 
made prior to let July, 1939, aai-ed, 439 
mutt be incorparated in policy or endorsed thereon, 441 
transfer or assignment oanoelt, prior, 440 
imiW Insuiance Act, 1938, 439-448 
nominee, in geoeral, a mere ag^ to receive monie*, 439 

matter of construction whether nomination create* trust in 
favour of. 442, 444 
payment to, 442 
novatian, 874-370 

must be complete to be effrotive, 376 
epUon, avidlable to poTioy-holder, notice of, 460. xxix 
to lenew poliay, U irrevooahle, 430 

p^ree, atntfttaiy. under Inauianoe Act, 1938, can give valid dia^iarge, 443 
phieaee aanl wtu^ conaidared, “beneOt", 419 

“daatii by hie own hand, trhetiber votuiitary 
or InTrdnntary'', 488 
"^bdtae”, 430 



General Index 


Ixwomanm—epmtiumtd. 

I Ifn iihT>iff» and word* ooBBidewd— aow< MH i« J . 

“flti"- or inflnnji^”. 3M 
“life inmianos bnaiaBBa", 804, vi 
“liring poraon", 463 
“new oaotraot". SSO, 630 
“ on face of" inatrumaat, diaouMOd, 444, 446 
“peouniaiy infereat'’, 379, 3B1 
“privilege’’, 418 
“reasonable evidanoe", 416, 417 
“eatiafaetory proof of age", 414 
“settlement", ante- or mt-noptial, 464 
“soliciting or proouiinglMiaineas", 617,618 
“sulReieut to pay at least ooe yaar's pea, 
tnium", 432 

“to arhom payable ”, 443 

poliey, articles of association, when attracted by, 419, 420 
bye-laws, when attracted by, 419, 420 
et^ma under, 438-461 

to inherit, 449-461 
conditkms, genendly, 410 

aa to plenum, 412 

baaia of contract, 412 
forfeiture, 413 

indisputability, 378, 404, 433-434 

in lelatioD to illegal oontraot, 436 
precedent to paying out, 436 
proof of age. 373n (2), 414-417. 436 
horoscope ae. 416, 417 
reaannable evidanoe as, 414, 418 
when admittad, effect of. 416 436ii (1) 
agreed contingency, 414, 417 
claimant’s title, 414, 417, 418 
special, 411 
ocoatraotion of, 411 
daya of grace. 429-432 
“andosrment ", 370, 384 
ezceptfesis. civil commotion, 422 
invaaion, 421 

self-injury «nd suicide. 422-429 
travel, residence, and occupation. 420 
war. 420-422 
forfeitare of, 42^33 
form of, 410-414 
micriat, 411n (1) 

invalidity of, restrictions on pleading, 43, 44. 414n (1), 4S4, 436, 

xsvii 


lapaed, methoda of revival, 419 
loams flst. oSgr of, in praspoctua, 394 
maturity date, for purpoM of actuarial report, Izxvi 
maturity of, 417 

when is atn^Minded, 4 1 7n ( 1 ; 

•maiiss. oonditicos preeedeot to paying out, 412-414, 411 
paymani into Court of. 417, 418. xxvii 
“paid Bp". 376. 374. 419 
rigfata under, a qrsciaa of property, 438 
aefaedsde to. 344. 410-412 
atampad, rmiat ^ properiy. 41 1 
aar aidrs sis. 284. 441 
aatnndar of. 419 

vatae, 378, 431-433 
daffned, 373 
ata4atory, 433, li 

taUauC 373 ^ 

when jw oonatittfee ante- or Bort-auptial aottlanMirtr 4Mi ^ 
“wtol^”, 370 

pranhan, t74|, 396. 413, 419, U6, 433, 436. 467 
**aua yaat^a**, maaniiif a<^ 433 
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VUb—eoiUinMd. 

pnaiam— continued. 

pnpttynMnt of, oomniozi condition precedent, 412, 437 
how wiuved, 436 

quarterly and annual pa]rmeat of, 420 

inatalmant of ennllel^ quarterly, contraated, 429 
wrancfiil refusal by ionirer to accept, 437 
pre-nuptial aettbment, when policy may amount to, 466, 466 
MMIeges, 418-429 
profits, abare tn, 370, 419, 420 

may be affected by articles of aaaociation, 419 
proposal, 397, 409, 410, 412, 413, sdx, cxii 

daclaratioa appended to, 402-406, 406, 412, 413 
prospeotna, 370, 376, 376, 396, 397, 433 

and tables, must conform to Insurance Rules, 1939, 51671 (6). zeii 
promise of indispatability in, 433 
rules oonoeming, zeii 
public policy, 378, 383. 384, 423-429 
quetfiemnaiTts, 396 

questions and answers, basis of contract, 401-409 
believed to be true, 397 
declaration of truth, 401, 406, 407 
“truthfulnees ” and “aocutacy ’’ contrsated, 406, 407 
referee's or private friend's report, 398, 400 
reoiatratian of births and deaths in India, 372, 373, 416 
nM of good faith, 371, 373 
share in profits, 370 

“spas sueesssionts", mere, creates no insurable interest, 380 
suiokfe, as teoanled in Htodu, Muslim, and Canon Law, 429n (1) 
benefiting suicide’s eatate, policy unenforceable, 426-^9 
crime at Common Law, 424 
ofCsnee under the Penal Law of India, 427-429 
pact, in the law of crime, 428. 429 

so-called sane, position of sssignees of policy containing suicide 
clause, 426, 426 

sum assured, see policy-monies, tupra. 
transfer, oenersUy, 461, 466 

by assignment, see assignmeot. eupra. 
gin, 463, 464. 466 
sale, 461, 462 

oaneels jwior nomination, 440 
Trustee, Official, 447, 448 

trorte, private in India, generally bow governed, 442n (2) 

under Married Women’s Property Act (III of 1874), 440, 442-447 
seotioa 6 of Trusta Act, 449 
who oan sue to enforoe, 447-449 
undue influefooe. 4l8n (1) 
waiver, 436 

and imputed knowledge, 436 
wananty. 401-M9 

oonetrued ooTUra profermUom, 409n (2) 
daobration of belief or honest opinion when not a, 405 
Llve-atock, 468 

Marine, abandonment, 163, 104-199, 201 
aooeptanoe of. 163 

apportionment of aatvage on; sss apportiomnent and 
aalvage, infra. 
non-aooeptance of, 198 
notioe oi, 163 

operates as transfer of property. 201 
rstroapective effeot of, 
imneeesaary where aotoutl total loas, 196 
by reassured, 198 

of Toysge, through ftar of oaptuie, efbot of, 169 ; sse 
ako admpticox. ir^ra. 

aotoIQod. 187 

aetoal total loss, MS loss, it^ra. 
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mSempHttn, IWl. 199-X02 
•4iaMan, vrarago, 108 

Bntiah AaaooiKtkMt of, 108, lOfin (S) 
none in India, Bunna or Oayloa, lOSn (2) 
affiiutnMint. aeciording to rules at port of deatiiiatian, 108 
fineign. 108, 140 

statement or Yoric-Antwerp Rules. 108 ; sm also 
Y'ork-Antwerp Rules, 
adventure, marine, defined, 141 

lawful, 142-144, 180 

imptied warranty as to. 170 
imlawful, 142, 142 
agent, dal credsrs, llBn (2) 

disolosoie by whm efieoting uunirsnoe, 104 
faUaekras use of word, 80 
insurable interest in his oommiaaion, 88 
power of, to waive tenns. 81 ; ssa alto broker, 
agreemi^, to issue policy, suit for speciflo perfnnnsnre of. 128, 139 
sBen eawmy, see enemy, it^fra. 
an risks, aas risk, ittfra. 

aheiatiaa. saa chsi]^ of voyage, tii/ro. and sa/ policy (ooneotioa 
and rectification) , 
ombigni^, ssa polity, 
aaefaorage, partioular charges for, 1U8 

apportionment, 181 ; saa olao abancioninent. ailjustmaot. supra ; 

salvage. tq/Vu. 

'■arrest^ 188 

arti e l ea of aaeoeutokm, when mav be attracted bv a poliov, 419 
“aaaaaiagtliievaa". 158, 189 
aaajgnmant. 82-86, 201, 208 

valid abaodommmt opetatea aa an. 201 
"at and from”. 148, 181, 152 

average, adiuat^ according to rulae of port of destsnatMii. 105 
adfoatera. 105 

enatamory or aocustoined, 106 
defined, 102. 104 
d rr isat ion. 108, 104 
gntHBl, 104. 164, 168 

average eontributioii. 104. 105. I5«n (1). 308, 210 
kisa. 104 
mcri fl ee, 104 
perttculer, 104, 116, 184 

average ehaigea, 108 
loet. 100 

not Bubjeet to contrib uti on, 10« 
with. 177 

BsSto, 108 

^priitisfla and svetsgs os sooustansd”. 106 
undsr foneigtt adjustmeat daass. 105 
Vork-Antwerp Ratos. iOA 
“latoss gBMral". 106 
bsaoe. insamliia mtsmst, W 
barrslry. 106-106, 168, 169 
dsfinsd. 106, 107 

mans i pest en es, htoompstenoe or oaratossMss. not, 107 
of Master and markMa, lU. 160 
bin ofladaw, 04. 108, 108, 168 
boMooiry. 8. 106, 100, 144. 837 
bond, 10^ 100 
dada^ 106 

iMdsr on. has ia a ora bla bit a r ss>» 100 
tMMMrtion ill ttiteM 4ti, 144 
Mum, 116, 117, 111* (SV 147. SU. 818 

oC. oataufUs to sattlt, 318 
«9Mtam ae toiMuinm, 147 
Nmi, faraksr'a, 8t8 
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Ismmwcni— conMiHMd. 

M»rU»—t«ntmiud. 

brokwr— ooiMmuacC. 

— tt lwiMot by, 21Z 
am^ of Ijwuinn — to, 116, 2I-’ 
ia India, 2I2n (1), 213 

“burnt", m 
captain, ibip'a, 04 
oopturB, 153, 168, 160 

obaadcnad through fear of, 160 
cargo, 106, 106, 115, lit 

maritime lien on, 106, 106 
ooiriagc, “through", 103 
carrier, common, 1 8^180 

insurable interest of. 6Il 
liability of, 187 

O0Uia pnxima rum nmota tp»etatur. «rr Maxims, 
change of voyage, 173 
oharterers, 00 
chtaterporty, 00, lOO-lUS 
civil conunotion (disturbance), 7, 8, 1 66, 171 
olatma, assured's, in India, on insurers, 2 1 3 
settled by broker, effect of, 212 
clauses (special) in poliry. ter policy, infra, 
oollisiou, 153, 177. 182. ‘208 
deOnod, 177 

combustion, esseatiat ingredjout in fire. 217 
spontSDeous. I66n (I) 
cuiumiraoii, at risk, I4ln (I) 

del credere, ll6n (2) 
conflict of laws, 140, 145 
eo w sesews od idem, 3, 20, 30, 31, 129, 150 
consignar srul cuusigiiCKw. insumbln interest of. 69. 230. 2.31 
construction, rules of, 70. 131-140 
constructive toted loss, see tuos in/m. 

■nMitrsbond, warranty against. 170 
controei. sn Contoactt. 
oontribution. 40, 56, 6,>. 86, 77, 200, 2lo 
between co^iretim, 6,3 

“eijaatly", when cannot bi’ coiistriioi ns. “ ratenbly", 66 
gmiersl awrage, 200. 310 

conveniiou. intamationol. noni'cming drug tratbe. 17.5 
cover, 70, 80 

cover-note (covenng-nnte), 80, 116. 119. 120, 128, 129. 21.3 - 
in Indio, 213 
open, 120 

or '■ slip ", 84). 1 16. 213 
specimen of. 110 

when amnunte to a policy, 80. 128, 120 
custom, ee to piviniuiu payable by broker, 147 

inoorporoted in modem marine policy, -> 

Indiu commerciai. I16n (1). 213, 214 
of Lloydi, where held not binding, 1 31 
ineroluinta 03, 106 
trade, 134 

when overrides geucml !*»• rr wogerous ooatrwts 

109 

port, i48n (2) 

whan held unreasonable, 132» (2| 

when teoognJsed by the (Tourts. 5. 1 09 ; sm alto usage, in/ra. 
damages, "te way of", 184 
<tay, in maritime Uw, 110, 111 
odgrsm. 80. 213 

dedotatwns. in floating policy. 116. 190 
dsfsoriUe intensita, when insurable, 230 
tMaitiea of, 1 14 

tUtey. 173, 175. 186, see oiw deviotiua, infirt. 
ttotaounn. 186 
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JmmiaAjatm—timHiuiid, 

Marine — imUmtieA 

deviation, 107. Ill, ISi. ISO. 17&-1TS. 186 

M defhiiBd in Rnglieh CXide. ITS, 174 
daoee, 174 

diatinganhed ftom “dieage of voyage'*, 17S 
“delay”, 17S 
exouaea for, 174. 17S 
fraudulent, 107 

diadosure, 18. 61. 61. 76, 80-91. 19S. 194 
diaooveiy. of ahip'a papers. 32S-SS8 
d^ traffic. ITS, 176 
efuachm generit mle, 1S9 
«iemy, 86, 163, 187 

cannot insure, 86 
the King’s, 187 
trading with. 26 
error, fundamental, effect of. 34 

“held covered" in spite of, ITS 

in description of ship, 149, 150 : see also mistake, infra, 
estoppel, 18, 143 
e^ehiaive cargo, 186 
fire, 166, 166, 186. 217-280 
flag. 99. 112, 138, 140 

distinotive, qiiaiantiiye, 112 

law of the, when pietRunod to govern contract, 138 
foreign law, when may be applied. 138 
fVaud. 34. 37. 41-44. 106. 107. 139, ISO. ISO 
defined, 37 

e x o ffait ant value, may he evidenoe of, 160 
when entitles to rectification, 1 29, 1 30 
freight, categorie s of i— 

“advance”, 146, 146 
“boeh”. 146. 146 
" bin of lading”. 146. 146 
“chartered”. 146. 146 
“contingency”, 146, 146 
“dead”. 146. 146 
“hrmp s um ”. 146, 146 
"pro reta”. 146, 146 
defined in En^Uah Cbde. 144 
policy on. 151, 152 
train, 144 
ft ai ghtw , 144 

gsniaral aararaaa. sss awerage, npro. 
gsnatal dUp. T06 m (I) 

"goodaafcty”, 148. 169. 178 
goods, as defla^ in B a ^idi Code, 144 
^gretmdhg". 1«4. 166. IM 
"nasiaiir’' poUoita. ais polity, ig/ka. 
faun, wfaii li tocluded in, 96 
tn ram, aettai, SlOn (1) 

Jndpneat. 179 
jwSdic^U 

iaedmaaitf, marina polioy an. 114 
msaanre ct, 206 
re-fawannee a eo n act of. 1 U 
odncmit vies. III ; sss dss latsnt d s fcol, infra. 
inland wntar-way tlaaam, i«5. IM 
inaUtwta BlatiMa, ssspoBey. iefrn. 

of BrWth tntdanrrilMrt. 117, lt7a (1) 
tamiraUe tatamt. Sf. «•. «S-7t. 1Q», 147 

^aimaliis after leas, 147 ; sss ales InvanlHg. 
mstmaneg, adilMmml, IM. IM 

by dWmat nmnona of aama pnomtv og Mmaab IM 
daHbla. 1«. If 1. IM 

90 
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XnomuroB— MNMmMd. 

W rt HB oonX uMrf . 

iiiranBia»— eenMnued. 

marine, early cyrdinanoe in Bareelona, II 
in nature an indemnity, S. 114 
londott, %-ll 
multiple, 180-193 
mutual, 214 
over-, 1 01 

overlappim;, m policy, infra. 
under-, 211 
jettiaon. III, ISO 

loae by, i* seneral average, ISO 
“label”. 117 

labour dieturbanoef, taking part in, 170 
“hud up”, I3S 

latent oeraot. 181 ; m alto inherent vice, mtpra. 
law merchant, 84, 8S, 105 

lawful manner, adventure to be carried out in, 18l 
leakage nr breakage, liability for. excepted, 168 
legality of a<lventure, 142-144, 180, 181 
lettera of marque (mart), 153 
lion, maritime, 105, 100 
broker'a, 213 
Lloyda, riae of, 4 

traditional form of policy, 6 ; *ee also policy, infra. 
lock-out, ISO, 170 
loaa, actual total, 195, 198 

and abandonment. 194-205 
averting or rainimtcing, 163 
oonatructive total, 150, 163, 196-199 

aaaured may claim for, though failing to 
prove actual total, 190 
■iehned, 196 

partial, 206. 207 

of freight, 207 

gonda, merchandiae, etc., 207 

real. 195 

eetUement of, 212, 213 
aucoosaivo, 195 
what may be, 202 
" loat or not loot ", 21 1 
maater, harbour-, 97 
•marinar, 93 
of ahip. 93. 94. 106. 107 
mate, 94, 102 

receipt by. 102 

memorandum. 102. IIS, 118, 103, 164 

and artidea of aaaooiation. when may be attraekad 
by policy, 419 
“minee, torpedoea. bomba", 171 
mjarepreaentation. 39-38 
mlatake. aa a word, not a "term of art”, 34 
bUateral. 31 

common or “mutual”, 39, 129, 130 
arronaoua opinion is not, M 
of that, 33-35 
law, 36. 36 

proof of, exeindes inteotioa, 34 
unilateral, effect of, 81, 38, 34 
whan entitiM to reotifl^tion, ISO, ISO 
moveablea, as defined in Kngliah Oode, 144 

eon t raated with moveable property in TlwH a n law, 144 
nautleal terroe, 98-08 ; and ast teehaiow teran, iefn. 
negHgeore, ebuse, 103, 193 ; and see NoSUtSBCO* 
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meaning of, m naarMma tow, US 
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Ma r i n e n «ii > i w >M < . 

owner, UMM08 

trae or general, 107 
perttculer mvangt. ate nveaaege, nifan. 
p ewe g e mcew 7 , attlijeet of j n e u ranne. 14In (1) 

“per • named eteemm, oto.'*. 100 

perile, maritime (of Uw eeae). 141, 140, ISS-IM. IM 

pilot, 07 

pilotage, loe. Ill 

partMolar ohaigm fSor, 10(1 
pimoy (ptrataa), lU, ISO, IS7 
poUoy, a bundle of oontrarto, 146 

‘^all other perilH, ItMoH'*, or iiuMfuriuiieM 1 50 
'‘all riaks", 160 
amUguity, SO, ISl. ISO. 1S7 
uaigo. IIS, 121 
olae^oatioii of. IIS. 116 
clauaee, ipectal, ** bill of lading ”, 1 6,5 
eargo. 166, 172 

ooUwion and '* ninning down " I M2 
'* oonUnuatiun **, II. I 
dei'iation, 174 

P-C. * 8.. 155. 160. 166, 160. 171 170 
K.P.A.. 176. 176. 165. ISO 
“ free of all average and without InneAt of 
salvage ”, 69 

“held eoverod”, 166. 172. 173 
Inekmarm, 142. I.Vt. 155. ISl. I M2 
inland watee-way. 165 
Inatilute. 160. 172. 176» (3). 2<i:< 
intereat or no intereMt, 60 
Liverpool. 163 
negligence. 103. 163 
••no 8/C”. 161, 162 
p.p.i.. 69. 71. 72 
re-iiworance, 10.7 
nakofeiaft, 147. 140. 18.5 
•‘abaepn' bank to warahouae", len 
” aue and labour ”, 155. 100-163 
“ touch and atay ”, 152. 155 
” touch, etay and trade ”. 152 
‘‘nninn general”. 106 

"iinlMMatranded, mink, or bum! ' . 163—166, 
185. 188. 267 

w.r.c. k. 8.. leon (II 

W.P.A., 185 

waiver, 183 

"warahouae lo waraboiaw ”, I5U. 156, 185 
"without further proof of mtareat than the 
policy". 80 

fvtfMtnictkin of, ambiginty. where mi’xpltreble, 137 
eanona of, ISl 
law to be applied, I37-I4U 
particular wonla and phraeea. 184 
raMonabio. liberal and favourable, I3tn (2) 
■peoial rnleaof. 132 
wwrda printed and wnrda e n tte n , 135 
(tuneeiion ef, 131 

■lefiuitkm of, uiKler Indian Stamp Aei, 76. 114, Itl-UO 
departure ftom Uoyd'a forai, 147 
deriention of wurd, 4* ( I) 
eariiaBt known in Rngbind, 4 
"OMtoHl” 115, 118. IfO. 146. iOn 
proteelioei ", 185 
"hottoor". 86-72. 203 

under EnglWi t^oide. 70 
taw of India. 71 
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iMinuaraB— •oMimiad. 

M«rim eomUnt ui . 

polic y at nU n u ti i , 

Itkliaa, 4 

Uoyd’a, U7. 184 

amHut, 78, 118-118, 121-129 

ondK Indian Stamp Act, 78. lU, 121-129 
“mued'', llfi 
modem form, S, 140 

aperimoii of. atialy aed, 148-178 
“named", llA 

oot defined in Imunuu-c Act. IU88. 7K 
“open”. 115 
“overlapping", 192 
recUfloauon of, 1 29, I ;{ I 
“time", 115, no 
Mpeaof, 118. 118. 136 
“ unvalued ", 1 1 .t 
“valued". 115 
“voyage". 11,5. I3li 
warrantie*. KOeciai: — 

“exoloding ail elauua due to delay ", 179 
" free from any claim conaequent on low of timo whether 
ariaing from perila of the aea or othenriae 204 
"free from capture and aeiaure and the conaequencea 
of hoatUitiea'’, 179 

“ free from capture and aeiaure and tha ootkaequeooea 
•if hostilitiea or warlike operations", 179 
"free from capture and aeiaure, piracy excepted", 179 
“ free from particular average ", 177, 178, 185, 189 
"free of all average without benefit of telvege", 09 
gutxla being aea-wortby, not an implied. 180 
lawful manner of carrying out adventure, an implied, 1 80 
legality of adventure implied. 180 

nationidity or change of nationality, not an implied, 180 
"no contraband of war”, 179 

"no iron or ore in exreaa of reginteri'd tonnage ", 179 
"no mining timber", 179 

"no St. Laarrence between October and .April ". 179 

" Bailing on or after, ", 179 

Hea-worthinewi, an implied, 179 

" % uninsured", 179 

“witli particular average ". 177, I8n 
port. 94, 112, 136. 184 

Auihontv. liable in reapiH't of wreckage. 184 
final. 138 
rink, 135 
preminm, 80 82 

rectivery of, when diaallowtat. 81. 82 
return of, 81. 211. 212 
waiver uf prepayment of. 2 1 4 
prineiplas borrowed mun. 5 

when unaafe to apply, 487 
priai omirt aentenre of. whra eimrluHiw. 1 79 
prisa of war, 179 

pr o tect and survey, custom as to, 178n (1) 

exponsea inoidentid to, 178 
proxiinate cause, 108 
qua r antine. 112. 148 

ship in. nut in "gowl aafety ", 148 

“ w aao n ably fit", 179. 180 

recovery, “unlikelitKKid" and “uncertainty" of. diauuaaad, 197-198 
re-inaiiranoa, 114, 140, 189. 199 

a oontraot of iivlemnity, 114 
olauae. 193 

notice of abandooment not required undar, 193 
lepabe, 182, 2(^908, 908, rxvxiv-cxxxvii 
i«aoiad,Bl 


23 



General Index 


Smnnuaicm — w iii f i wurf . 

Marin* — Boa HnuM . 

mptmdmtn band, S, 108. 100 

iMtmat. 160. 100 

nrnmaa Imra, part of Itafori. ISO 

Stamp Aat. part of, 140 
riot, dafined, 170 
rak.88 

“aU". 160 
gaoeral, 100, 160 
maiitiroe, 141, 142 
mmimiaiDg w mitigating, 161, 163 
“oforaft”. 147, 140 
war, 16S, 172 ; we alm> perils, supra, 
robbatp. 156 
rovaiB, 167. 158 
rule of the road, 09 
“B.O. " meaning of. 148 
aafetjr. 00. 148. 178 

aalva^, 66. 112. 161. 162. 202. 200, 210 

by aasured. after notice of abandimineot, 202 
H.M. ships, 210 
efaaigra. 200, 210 
maritiine, 161, 162 
no. 161 

“ S/C" (salvage charRes). 161. 162 
sennom in the nature of, 161 
ssa-polK^, see policy, ntpra. 
sea, wort ninnas. 170, 180 
aeiaiite. 168 160 

tUp. as defined b}- tleneral Clausee Act. 1 14 

deemed loet, ultimately found, 105 

"geaensl”. lOOn (If 
missing. 105. 106 

“pry imed ”, 105 

subnssrged. iM oreeamnly an actual total low, 100 
whea '*Vn«t’*, 105 
ahspownsr. sm owner, supra. 

■hipping. 08-113 

terras, I03-II3 

“shp”. 117. 118. ISO, I28n (2). ISO, 313 
a h a mee of. in Iwfaa. 313 
ootnioon fonn of, in Imidnn. 117 
initialling. oSeci of. 120 
kmg, 117, 118. I28n (2). 190 
ahort. 117. 128. 100 

sp o at a n aotM comboatinQ. aat oombustitm, sw p ra. 

Stamp Acta, afleot of. 78. 113-116. 130a (1). 131-130 
“ataUcBary”. 135 
atoek. liva, IM 

“s tran ded, sunk or burat, ’* 176, 177 
06. IM. 160. 170. 177 
atrika. 16£ 170 
■tbrogatkw. 72-77. 200 
sg n o e a rire Inaet. tm lorn, tupra. 

“sank’'. 170, 177 

tasbnical teswia. barrat^ 106-lti8 



bona, 00 

fWTlpMOl^ 

b wmsb t o, 00 

butt head. 100 

lmmr.06.0MI0 
Alp'a. 06 
«w(o. 00 
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IKIOIUJIOB— ««lMlrMMd. 

Marine — e on U nu td. 

teelniieal Urmt—eotUimied. 

ohaina, the, S7 
oliart, M 

■room. M 
ohartoTpartjr, 100 
oompaay. ahip’s, M 
oowl, 96 
oraw. 93 
day. lay. 110 

runniitg, 1 10 
working, 110 
weather working, 110 
deck, 94 

oaigo, 96 
hands, 94 
paanengers. 9dn (2) 
demurrage, 110, 111 
diaplaoement, 113 
dunnage. 111 
embark. 111 
ensign, 99 
fog home, 99 
forecastle. 94 
founder, 96 
galley. 96 

gruimrling. 164. 166, IM 
hanils. the, 94 
hawser, 98 
head, ship's, 9An (1) 
hull. 9.'i 

jettison. 111. 189 
jetty, 94. Ill 
larboard, 94 
lead, heaving tlg», 97 
list, 95 

"lock-out”. 169 
log. 96 
look-out, 96 
making fast, 94 
mine layers. IS 
sweepers, IS 
mooted. 97 
pier. 94, 113 
pilferage. 112. 189 
pilot, 97 
poop, 98 
port, 94 

•bole, ass aeuMe, Mf/bn. 
primage, 106. 112 
rpiarsntine, 112 
quarter, 112 

■maatmr, 96 
quay. 112 
tldi^ 97 
rig. 199 

eenttie, 107. 112 
sea-oocte US 
shackle. 110 
shoal, 183 
sinking, 177 

souad, to take "t — TT lflgs", 97 
signal, 99 
sotmding, 99n (8) 
starboard, 94 
atam, 96 
stent, 96 
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IWTOJJW amilfiniwl. 

Mturlne^-oMiAMML 

tstiulioal teniM aaw tfmwj i 

•tnuading, M. IM, ISS 
tiiekla, lli 

“dBok". 113 
“groond*', IIS 
‘'ruaning'*, IIS 
“WKd up**. ISO 
time, at am. VT 
tonnage, IIS 
toaraga, IIS 
tnarfaig, 13 

etmro trawiara, 08 

t€>g, IIS 
ullage, IIS 
veer, Wi 

watrh. keeping, 94 

dtvinon of worhiag dag into, 07 
migluiig aaehor. 04 
wharf. 113 
arharfage. IIS 
wharfinger. 107 
wirelnna apparatiia. 00 
(mnrmw a fuo, IIS. 153 

ad fuem. 115, 138. IS3 
Unef. 158, ISO 

aaaaiKiwt. 158. ISO 
third partg, 80. 141. 208. TOO 
‘•tiadim-. 1S5 
time. 07. ISO. 151 

poliet', «er policy, mpm. 
eeaaitiMihle. 151 
total ioaa. me loaa. ntpro. 

•mnainpnimt. I4le. 147 140 

tmalee. maarabli' intereat of. 80. 337. 338 

uSerrwM JUm^. IS. 81. 83. 78, 80 01. 103. 104 

aa haeia of contract, 80>OI, 103, 104 
undocwnfom. 4. 118-121 

of I.,oivi<>n. Inatitute of. II7« (I) 
when ae a um i hia own. 
ornge. 5. 133-135. 185. 313. 314 

oonunercial. in Intw. 213. 314 

held umaaooabir. I32e 121 ; •rr nimo rnetom, » » p ra 
uaurpar. IBS, 188 

raloatino. appnrttonmcnt of, 307. 808 

eaortiitaai. may he enrienon of frand. ISO 
▼alar, *‘li(Bak up**. 303 

eontribatory and inaurahle diatmguiahad. tO0 
atatad and aeoepled, nffiwt. ISO ; aw aba polioy, mpra. 
vendor and pim- haa er. 88, lOO-tOt 

mmiraMe mteeeet, 88, 338, 339 
ce aa el . aa iMaed in Qeoetal Cboaaa Art. I IS 
vioe, aM mhersnl trim, anpra. 

wagar, e a t ab liah e rt matora. orerriilmg ivnaraot. otl i e r w ia a w agannw. 

100 

waivar. SI, 138a (3). 151. 183. 134 
tear, 7. 18t ITS. 108 

warranty, |ii eotuBtion precedent or nM h eequ e nl . 187, 188 
trwae b of. emct. 107. 108 
fifhlif so 

dartvathm «f word, 38n (3) 
tdfcrt of. SO. 187. 188 
twrpt aa a . SO. 40 

go Bgrtletiter bam of morda aaeaaaaiy, 178 
l ayhad. Si, ITS. ISO 
ia A ai ^ ri g i rt taii ^ W 
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mrojuii CT awmwwi rf . 

. M M t m BBW H w UWf . 

wmmnty—conlinutd. 

inooaaaatsney between expieu and implied, 178 
Imrtitute, 117, 180 
not implied. 180 

when fornu “exception”, 107, 109 

“promiesar^ ", 167; «w also policy (elaueaa in, special 
wacrantiM), supra. 

"weal' and tear", ISO, 100 

phrase considered, t86 

"wril". 176 
wluu-finger, 102 

wreck. Uafaility as tu removal uf, 164« (11 

wrec k er. 160 

York-Antwerp Rules (1024), 106, 160, 100, 209, 209, cxxxii-czxxix 
lest of. rxxxii-oxzzix 

Motor vehicle. Use Vehicle, »»/ro. 

Ne^gmce, tosoea by. 300-3IS, 318. 3ID. 334-336, 480. 406-497 
a tort, 310, 406 
actiouable. 310, 406, 406 
deftned, 310 

■■ msponsibility ’’ rather than " causation " simpUeitrr, 
the real issue in, 496 
aasociatiuas may be tiable.for. 480 
chain uf causation as affectanp claims for. 406-497 
etriHter, 300 

contrasted with *‘misi*ondurt 313. 319 
erimisuUitsr, 3*>9 
culpable, 319 
deliberate. 336 

in pilotaguiff atrersft, 334, 336 

pn^v enverinp "all lasiee ... by reason of naglact". etc., an 
indemnity, a^ not a fidelity gnaiantee, 497 
'neolert, omiaaiem. error" doM not cover em- 
boxxkcnent. 497 

pro f essional , meorance against, 311, 312 
" lassonsbie man ", the, 310, 311, 319 
thaarim of, 300-313 
witfia, 318 

Of w r an tl aaa, 480, 481. And see Fire, supra. 

coHapae defined. 481 
DangerouB Structure Notiw. 481 
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conditiotiB aeonaliy, 48&-4IM) 
exoSptiona m. 488 487 

apeaial.487 
nr. 488 

prammin, prepayment of, 488 

waiver of, 488 

risk* roverad : private oaia aad private motor cj-olea, 483, 483 
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LltjE KOE, ttt Aomre ; iHSonavoa (life) ; and Sunotiinximxtrr or Jjnrntiwt. 
T.iyiC INSURANCE FUND, ttt Invunarron (Idle). 

LDOTATION 

aareeroant t owrte nd period of. 46-48, 139 
I^MRARD STREET, uae aqd ouatom of, 4 
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Tia^or of. Act IV of 1882. eztiacte from, cxvui-czxiv 

a defining and amending statute, 82 


PROVIDENT funds, 8 

PROVIDENT INSURANCE SOCIETY ACT (V ot 1912) repealed, 16 
PROVIDENT SOCIETY, 68n (1). And see iKsunaHoa (Companiee). 
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give inspection and furnish copies of returns, 547 

of reports of any inquiry under the Act, 548 
must maintain rDooida, 532 

visit and inspect Provident Societies, 545 
powers, as to registration of insurer and agents. 503, 509, 511, 512, SIS. 527, 558, 
688. 689, vii-tx. xrvi, xxsv. xxxvi, xcv, xevi, xoviii, civ 
os to returns, 644-546 

declaration by, on dissolution of Provident Societies. 561, 573, xivi 
regarding returns, 544. xvii 

to inquire into the sRsirs of Provident Societies, 531, 544, 645, 548, 

lioenoe. lefuaa to, or cancel Uceaoo of insursoce agent, 503, 61 1, 613, 
618, xxvi, xov, civ- 
order inspection, 508, xxi 

re-valuatinn, 544, xvii 

verify statutory statomont of iavestmenta, 549, 650, xix 
quatifloatioiui of. 802, vii, xo 
SUPPRESSION OF FACT 
partial, efleet of, 43 

whan firaudulsat. 42. And me OmraAOT. 

SURETY, sat OvaaatresK. 

“ TERM OP ART ", 80» (2) 
territoriality, extre-, 477 
TORT 

law of, 310 
„ whrt M a. 898 
TORT.7BAeOR. 44. 498n (3) 
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TOAU BACTI ON. nnooMekiMbk, S3 
TRAKBFBR 

hy ■■jgiwnwil, «a« Aowc u nomr. 
gift. 453. 4S4 
■■I*. 451, 453 

of i iManm nw timinw. «m Axuauiaxioii. 
pwper t y geoanfiy, «m Psomn. 

TBtnBrnix omcuL. S4. 447. 448 
mVSTO. {icivate. bow govanied in Indio, 443ii (3) 

TRUTH, b^sf in, of (totemanU mode, 43 
VBKBSlUA HOBS, mt Ooon Faith. 

VLTBA riXKS, S« 

UNDUE HfFLUENCE. am CoKmAcr. 

USURY, 1 

VALUE. 388-391. 881. 323 

in ganwinl. how itwoituiod, 388, 389, 391 

nuffket, of ■acuTitiM. for purpoaca a( inaaraaco Art, 1938, SSO, liii 
p rirtt iii w affteHowi* exohided. 388. S** aUo iMatniANCH (Air traiuit; 

Morine; Pootol, ate.). 

VKhtn^E. AM iNacnAno (Vahicte). 

WAGER, ttt CoxnACT. 
deifadtkMi of. 28 

WAIVER, 81. 138(1 (3), 163, 214, 477. Amd ma iMatmAHOa (Life; Marina, ate.). 
WARRANTY, and jm IxarnAHCK (Fira; Life; Marine, etc.), 
broanh of. whaa eon be roiaed. 44 
donraliaa of word. 38a (3) 
aSaet of. 39 
exp a aaa. 39, 40 
inqiliad. 39 

may be a aondiUnn praeedaot. 40 
wtMa qmanymocu aritb oandition. 49 
'WEAR AND TEAR”. 155, 190. 486 
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pfaraoa daconaad. 486 
WIDOW (H 


' (Hindn) 

Hindu Women’a Rigbla to Property Art (XVlIl of 1937), 84n 
on intaatocy of bar nnahand, onjova Hindu widow’s estate. 34 

WOMAN 

on s aer a ble in eontrart to tba extent of bar aeparata astata, 23 

inoo mp lste seolusiaa. how for protected, 33 

naiTied. sm MA»B»ni> Wonoxa Poonamr Act. 

ni^y oontiact in Indio, 33 

y x w — « i i4( 's . S3 

aadoe in S u anea npan, 33, 33 

WOBKMENE OOHFKNSATION. 13. 478, 479, 482. 500. Sm alto iHwmAHoa 

YORK-ANTWERP RULES (1934). 105. 165, 166, 304, 309 
text of, exxxii-exx3(ix 
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The Oldest SootUsh Insurance Office 



te^siKrme 

•iVSJS 

hkmfjsm 


FOUNDED 1805 

FUNDS EXCEED Rs.lS, 50,00,000 

FIRE-MARINE 
MOTOR-ALL RISKS 
PERSONAL ACCIDENT 

CALEDONIAN 

INSURANCE COMPANY 

TTiidw tha laniraDce Compuar'* Ao(. 10S3, 

ttw UabiUtj of ^ Mesnben ta Limitad. 


B8, CUV* BnUdingi, Poit Box SOSfi. CAIXTUTTA. 




FOUNDED IMS 


FIRE— MARINE 
MOTOR— ALL RISKS 
PERSONAL ACCIDENT 
FUNDS EXCEED 

£30,000,000 

branches a aqencikb 
THKOU r.HOUT THE WORLD 


m GENTDRY INSOlUNCE CO, LTD. 

or TV« L ’ JiUMD KMOMV 

ALuni wmi tm 

WmaitD'B PROVIDENT AND CEKTDRT UIR OmOB 


“Vuit* *S* Coiapaiiy', SistaMt id I4mm>. 
pmttm IS« UtMUtr »t (u mmmUt* it 
U ul i uL' 


bead OmCE FOR DOHA i 

B3, atT« B n lMtaf t, % GUf* gtn«t, 
CALCUTTA 


THE 

LONDON & 
LANCASHIRE 



INSUPANCE C? 

LTD 




(Inoorporsted in England) 


FIRE 


CONSEQUENTIAL LOSS 


UOTOB GAB ACCIDENT BUBOLABY 


WOBOIEN’S COMPENSATION 


MARINE 


BBANGHBS IN INDIA: 


CAunrrTA .. 

Bombat 

Labomi 


. . 2 Fairlie Flaoe 

16>10A midUoBUnw Obda 
.. TbeHaU 
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nil b — utifti l batkUnc ^ atteiBcd irorid-iride noopiitioti ** ^ qrmbol 
of aMority in Inaaranw, by Ttitoe of ita nnivanol n^oointion 
with tbe^wiiM of tho 

NOEWICH UNION 

INSUBANCE SOCIETIES 


FOUNDED 1797 & ISM 

\ 

Hkad OrriCBH : Nobwich, Ekolabd 


: ALL CLASSES OP INSURANCE BUSINESS TEANSACTED 

I TOTAL ASSETS EXCEED 60 CRORES OP RUPEES 

I 

> 

t 


' Noewiob Unox Lm Omcx; Noxwioa Uxiox Pm Omcx: 
! FtiDoipal Aganlo-^ IndiM Bmeh Ofioo — 

I GraliBiiin Tradii^ Co. (Indix) lAd. 2 H*ra Sbroob 

j Borabay . . P.O. Box 90 CWciittB 

I CBlontte . . P.O. B6x 147 

I Rangoon . . P.O. Box 100 
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HEAD OFFICE FOR INDIA: 

32. DALHOUSIE SQUARE. CALCUTTA, 

(iNCOHrOMTID IN GttkT BNITAIN). 


Bbe&bushsd IK Ikbia fob ovib 50 


VKABS 


THE 

SOUTH BRITISH 

niSDBAltCI CO., LID. 

(UabOi^ of BhoiohnlitOT UmltMl) 


1 



fIBB . ACCIDSNT • ICAXINS 


! 

i 


I 

t 


OAXcotc* Omoi: 

Scwtfc BiltUi Tiwamao BafHing* 
S 4 ^, 0 H*» SlMi 


Olfias: 

BMd 


TOBBrn nomw tell a stoby of OONFIDENGE. 

GOODWILL. FBOOBESS AlO) SUCCESS 


1937 


Powir—i tmarommp Biomw . . 
nmniw OoTOiMiMD Itun—rw 
Toxu. BPiawii Kxoom 
Ximi. Amm lBwwi> 

TotAi. PanooM IvooMa Exano* 


Ha. . 
2.<S.00,000 
2.08,00,000 

8.50.00. 000 

1.13.00. 000 
44.00.000 


THE 

BOMBAY MUTUAL LIFE 
ASSURANCE SOCIETY LTD. 

(Established 1871) 


HORKBT ROAD 


BOKBAT MUTUAL 
BUILDING 


FORT, BOMBAY 


A tt — O f mooOBOOT ImuA, Bomsa. Csnoa, ajsd Ramsa Baar Amoa 


COMMERCIAL UNION 

ASSURANCE CO. LTD. 

(InoariHnaad in Bi^|tawl) 



btAbUslMd in India OTV 80 yau* 
Total AMOta asoaad £84,000,000 


Bombay 


OALOOTYA 


1IADBA8 


TF you are mtexested m securing the best life 
^ insurance pdky at the lowest competitive 
rates of prem^fS, it will pay you to consult 
the CROWN UFE AGENT. 

TF you are interested in saving only without 
insurance protection, ask for det^s of 
Crown life Income Bon(b which poss^ 
unrivalled advantages as safe yet lucrative 
investment. 


Crown life insurance Co. 


let Agent for India 
T. W. BROUGH 


12 Rampart Row, 
Fort, BOMBAY 


EAfPIRE OF INDIA 

LIFE ASSURANCE CO.. LTD. 


EmtABuamMip im 


ASBBTB EXCEED 


POUCIBS IN FOHCX EXCEED.. 


CLAUS PAID EXCEED 


D. H. DAS ft SONS. LTD. 

S8, Datboosie Square, Oniooii* 

Ommr Aemmm : Bbsoal, BiBAm, OainA, Asbae 




B8TABUSBn> W IMSIA tU3 


BXGMd 

£38,400,000 




GUIma Paid, 


£300.000.000 


(maOMPOBATBD m okiat butado 

INSURANCES TRANSACTED 
FIRE— LOSS OF PROFITS— MOTOR CAR— 
BURGLARY-WORKMEN’S COMPENSATION 

CALOUTTA DELHI BOMBAY 

80. Dalhouakt 8q, R. J. Wood A Oo., Ud., Forbes Building. 

Chandm Ohotrk. 


THE 

NEW ZEALAND INST RANGE 
CO. LTD. 

Liability or SHAMaoLDBss Lmiran 
Established 1859 — Inaoqxiratad in New Zealand 

TRANSACTS 

Fm*, Marini, Motor Car, Workicin’s Compensation 
AND Other Classes op Accident Insurance 


Bomsat Bbahoh: 

Bank Street, 
Port, Bombay. 


Owiar Orrioa ni India : 

20. Dalhouaia Square Weet, OslouUa. 


Rangoon BbaMob: 
Pfaayre Stnet, 
Baagaaa. 


.. £1JMM,000. 


AmMS . £3,8784*3. 




THE EMPLOYERS* 

LUBiuTY ASSURANCE ookfobatidii 

UMRSD 

(noMPOBATw !• •MI.AII& ISBO wiw uaam UABruirr) 

I ALL CLASSES OF INSURANCE 

Agmeim throoghont India, Bnnna nad 0«7loa. 

; CALCUTTA BRANCH : 99. Out* St. P.O. Box 480. 


I The fifth edition of 

; SUND ARAM’S INCOME TAX 

I 

' This work is now established as the foremost 
I and most authoritative treatise on the subject and, 

I therefore, the new edition will be wac^y wel- 
' corned, especially in view of the sweeping changes 
effected in the Law of Income Tax by recent 
! legislation. 

I The subject is one of such importance, and is 
so intricate, that a clear and lucid treatise thereon 
> is of the utmost value, as no man in a position of 
responsibility can afford to be ignorant of the 
I recent changes in the law. 

f 

I The author, Mr. Sundaram, at present Account- 
I ant-Ceneral, Madras, has brought the book com- 
j pletely up-to-date. This has entailed a larg^ 
I amount of re-writing owing to the mass of new 
I material that has been included. 

I BUTTERWORTH a CO. (INDIA) LTD. 

1 (laoocpotmfd ia FagUnd.) 

I PmEifix BviunNo, Obaham Road, Bauaed Estatb, 
i BOMBAY. 



ALPHABETICAL LIST OF SOME INSURANCE 
COMPANIES OPERATING IN INDIA, 
BURMA AND CEYLON 


ATLAS ASSURANCE GO., LTD. Established 1808, inoorpor* 
in mnala-iKl, tho liability of the members being limited. All 
fls Bf of firnnirittina and liife Assnranoe transacted. Head Office, 
92 Cihespside, London ; Calcutta Branch Office, 4 Clive Bow. 

BOMBAY MUTUAL LIFE ASSURANCE SOCIETY, LTD., 
THE. Established 1871. The largest and oldest Indian Mutnal Life 
Office. Head Office, Bombay Mntnal Building, Bombay. Secrotaty, 
.J. M. CordeiTo, Esq. 

CALEDONIAN INSURANCE CO. Founded 1806. Head Office 
for India, B3 Clive Buildings, 8 dive Street, Calcutta. Post Office 
Box No. 2036; telegra^io address, Calinsnrco; telephone Nos. 2660 — 1. 
Manager for India, A. W. Broera, A.C.I.I. 

CENTURY INSURANCE CO.. LTD., THE. Head Office for 
India, B3 Clive Buildings. Post Offioe Box No. 601 ; telegraiduo 
address. Century ; telephone Nos. 2660 — 1 . Maiwger for India, A. W. 
Broera, A.C.I.I. 

COMMERCIAL UNION ASSURANCE CO., LTD. Fire, Liffi, 
Marine and Accident. Branches at 32 Dalhonsie Square, Calcutta; 
0 Wallace Street, Fort, Bombay ; and 169 Popham’s Broadway, Madras. 
Agents in all parts of India. 

CROWN LIFE INSURANCE, CO., THE. Established 1900. Tffie 
Company issues a complete range of Life Polioiee adapted to the nquiro- 
ments of its policy-faolderB. Offioe, Toronto, Canada. Head Offioe 

for India, 12 Bampart Bow, Fort, Bombay; Chief Agent for India, T. W. 
Brough. Agency Offices, Delhi, Lucknow, Calcutta, Madras, Colombo. 

EAGLE STAR INSURANCE CO., LTD. Incorp o r a ted in 
England, the UabiliW of members being limited. Fire, Accident, 
Mc^ Car, Marine. Standard Buddings, Hornby Road, Bmbay, and 
21 Strand Road, Calcutta. 


EMPIRE OF INDIA LIFE ASSURANCE CO., LTD. 28 Dal- 
housie Square, Calcutta. Chief Agents, D. M. Das and Sons, T- td . 
Managing Director, Mr. A. C. Son: Directors, Mr. A. K. Sen, Mr. P. K, 
Dae. Tefephone, Calcutta 2046 and 2047. 


EMPLOYERS’ LIABILITY ASSURANCE CORPORATION, 
LTD. Spedslists in Employers' Liability and Workmen’s 
tion Insnranoe. Fire, Motor and all olasaee of liability 
transacted. Head Offioe, Hamilton House, Victoria 
London, E.G. 4; Calcutta Brandi, 99 CSive Street; Bombay a ««.*■* 
Misssn. W. H. Biady and Co., I4d. 


general ACCIDENT, FIRE ft LIFE ASSURANCE OCMU 
PORATION, LTD. Incorporated in Great Biitafai. Chief Ofiae 
fafa.Ba^rfBawdaBaMfa>g.A|>olto Stmt, Bombay.' 

Othnidia, 7 Hare Street; Bangoon, OrooktBdldhig, Muyie 


anr 


Oom|KmjM im I*Ma, ~ 

CMiAD^TCmE, vi|UB AND GO. XeDdoa finm^piwaiiiiffi. 
Gladataiw Lya^ A Go., 89 lime Street, J:.0. 8.- Lloyd’s jlkfbiite, 
BmrawntotiTes and Claims Assessws tor InsiiiaBoe OoamaaiM. 
4 Vsiille Usee, Gakmtta. l!|lephaae, Calontta 4880. 

LIVERPOOL AND LONDON ANDPC^BE INSURANGB OO.. 
ltd., the. Bstabliahed in India in .}8S3. lira, Loss of Vroflim 
Motor Csr, Borglary, Workmen ’e ComMsation, Fidelity Onarani^ 
Court Bonds, Honey in transit. 26 and Ih DaihaiiBie Sqaare, Caloat^ 
Also at Forbes Buildings, Home Street, Bombay. ^ 

LONDON AND LANCASHIRE INSURANCE CO., LTD., THK. 
Fire, Marine and aU olaesM of Aecident business transaotSd. UMian 
Brandies : Calcutta, 2 FairUe liafe ; Bombay. 15 and 15A B^diiailione 
Cirole ; Labora; The Mall. Agencies throughout India. 

MOTOR UNION INSURANCE CO.. LTD., THE. Head Offioe 
for India, Jehangir Wadia Building, Esplaniide, Fort, Bombay. 
Manager for India, W. A. Clarke, Esq. Calcutta Branch, 1 and 2 Ou 
Oaut Houto Corner ; V. G. Alesander and J. Swain, Joint Branoh 
Seoratariee. ; 

NEW ZEALAND INSURANCE CO.. LTD., THE. '’^CMisf Office 
for India and Burma, 26 Dalhonsie Sqaare West, Calcutta. Bombst 
B rai|d^:d^Charchgate Street, Bombay; Ramooon Branch, Phayre 
Stnai^ltaagocai. 


NORTHERN ASSURANCE CO.. LTD., THE. (Incorporated 
in Great Britain with limited liability) : ^tablished 1836. Aseeta exceed 
£24,000,000. Head Offices; — London and Aberdeen. Calcutta Braaoh: 
— idhn Hnape, 7 Hare Street Manager for India— £. W. Wright. Tele* 
graphic MMEess — “ Indemnity”, Calcutta ; Telephone, Galcutte 2818. 

NORWICH UNION INSURANCE SOCIETIES. Founded 1797 
and 1808. Total Aseeta £50,000,000. All classes of I|uniranoe transacted. 
Head Offioesr Norwich, England Represented in all principal towns and 
cities in India, Burma and Ceylon. 


OCEAN ACCIDENT AND GUARANTEE CORPORATION. 
LTD. Speoialists in Casualty inatiranre. Motor. Pursonai Accident and 
Sidraess, Workmen's Compensation, Burglary, All Riaks. QuaiajdMl^ 
l^lliiic liability, etc. 32 Ualbouaie Square. Caicutta. Branches: CbiiMii«. 


gate Street. Fort, Bombay ; The Mall, Lahore : 18 9 Popham’s Broadiray, 
ibdrw; 128 Phayre Street, Rangoon. « 

PRUDENTIAL ASSURANCE CO.. IMf.) .THE. EstoUfolwd in 


Telepb^, 
Madkas, Bi 


|g|, 4648. The largest Assuranoe Oorpomtion in the British 
lonwealth of Nations. Assets Bs. 4,61,00,00,000. Piiudpal 
t, Hessni. GiBanders Arbutbnot ft Co.. Clive Buiidinm, Oaleutts. 
lone, Caloutta 6866. Braaches: Bombay, New Delhi, Lahore. 
m, Rangoon. Kaoager for India, Burma and Csylon, 8. C. Darby. 


SOUTH BRITISH INSURANCE CO., LTD.. THE. Founded 


1872. Liability of Bbarebolders limited. Fin, Marine, Aooidei^ 
Oaiotttta Offioe, 5 ^ve Street ; Bombay Office, Hamby Road, Fori, 
TslMraphio .dddrsas, ” Britiab ” ; Tek^^hone Nos. Oklcotta SStO.I 

Bomeor MSI#- 




